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August  Term,  i8g2. 


Tagoabt,  Appellant,  vs.  Wabneb  and  another,  Eespondents. 

Atigust  SI  —  September  g7, 189S, 

Easements:  Notice  to  purchaser  of  servient  estate:  Way  of  necessity. 

1.  The  mere  existence  of  a  wagon  track  across  one  tract  of  land  from 
another  tract  to  the  hi^way  is  not  notice  to  the  purchaser  of  ^he 
tract  so  crossed  that  the  owner  of  Che  other  tract  has  a  right  of  way 
to  the  highway. 

2l  a  purchaser  of  land  in  good  faith  and  for  a  valuable  consideration, 
whose  conveyance  is  duly  recorded,  will  hold  title  against  a  parol 
agreement  by  which  the  owner  of  an  adjoining  tract  has  been  given 
a  right  to  pass  over  the  land  so  purchased  to  a  highway,—  there  be- 
ing no  way  of  necessity. 

APPEAL  from  the  Circuit  Court  for  Waupaca  County. 

The  defendant  Jamies  W.  Wa/mer  is  the  owner  of  the 
S.  E.  i,  section  22,  township  21,  range  12  east,  and  herein 
designated  as  "  A."  The  only  public  highway  touching 
said  lands  runs  in  a  northeasterly  and  southwesterly  direc- 
tion across  the  northwest  corner  thereof.  Adjoining  the 
S.  E.  i  of  A,  on  the  east,  is  the  S.  W.  i  of  the  S.  W.  i  of 
section  23,  and  herein  designated  as  "  B,"  owned  by  the 
plaintiff,  who  brings  this  equitable  action  to  establish  a 
right  of  way  by  necessity  across  from  his  said  land  to  the 
public  highway  at  the  northwest  corner  of  A.  The  diagram 
on  the  following  page  shows,  approxunately,  the  situation. 
Vol.88— 1 
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Taggart  tb,  Warner  and  another. 


Upon  the  trial  it  was  found  by  the  court  that  Nelson  A. 
Walker  owned  both  of  said  tracts  of  land  May  1, 1861 ;  that 
November  21,  1866,  he  conveyed  A  by  warranty  deed, 
without  any  reservation,  to  George  W.  Taggart,  Jr.,  and 
the  same  was  recorded  December  19, 1866 ;  that  April  21, 
1868,  George  W.  Taggart,  Jr.,'conveyed  said  A,  by  war- 
ranty deed^  without  any  reservation,  to  J.  G.  Stray,  and 


the  same  was  on  the  next  day  recorded;  that  April  8, 1875, 
said  Stray  and  wife  conveyed  by  warranty  deed,  without 
any  reservation,  said  A  to  said  Warner,  and  the  same  was 
recorded  July  28,1875;  that  July  11,  1883,  said  Walker 
conveyed,  by  warranty  deed  to  White,  said  B ;  that  Decem- 
ber 7,  1869,  said  White  and  wife,  by  warranty  deed,  con- 
veyed B  to  the  plaintiff,  Robert  F.  Taggart^  and  the  same 
was  recorded  on  that  day;  that  the  only  public  highway 
touching  any  part  of  either  of  said  tracts  of  land  is  the  one 
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mentioned,  and  that  does  not  touch  B  at  all;  that,  at  the 
time  of  the  conveyance  of  A  to  Warner^  he  had  no  knowl- 
edge or  information  as  to  any  right  to  cross  said  A  or  any 
part  thereof;  that  since  1882  Warner  has  objected  to  the 
plaintiff  crossing  the  same,  and  in  1889  prevented  him  from* 
doing  so ;  that  the  plaintiff  can  obtain  access  to  B  from  the 
public  highway,  without  crossing  A;  that  an  outlet  from 
said  B  to  the  public  highway,  directly  north  therefrom,  can 
be  easily  T)btained,  which  Hvill  not  exceed  the  distance  of 
from  80  to  120  rods,  and  which  would  be  as  convenient  to 
the  plaintiff  as  to  cross  said  A;  that  a  way  out  from  said  B 
can  also  be  obtained  by  going  directly  south  therefrom, 
which  would  not  exceed  the  distance  of  one  half  mile;  that 
there  is  no  necessity  for  a  way  to  said  B  through  and  across 
said  A,  and  that  no  way  by  necessity  exists.  And,  as  con- 
clusions of  law,  the  court  finds  that  the  preliminary  injuno- 
tion  granted  therein  should  be  dissolved,  and  that  judgment 
should  be  entered  in  favor  of  the  defendants.  From  the 
judgment  entered  accordingly  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  M.  B.  Patchinj 
attorney,  and  Gary  <fe  Forward^  *ot  counsel,  and  oral  argu- 
ment by  G.  H.  Forward.  They  contended  that  there  was 
a  way  of  necessity.  Brigham  v.  Smithy  4  Gray,  297-8 ;  GoU 
litis  V.  PrenUce^  15  Conn.  39;  GaUoway  v.  Bonested^  65 
Wis.  79,  83-4;  Billman  v.  Hoffman^  38  id.  559,  572;  Ja^ 
itade  V.  Smithy  51  id.  96,  98;  Johison  v.  Borson^  77  id.  593; 
Benedict  v.  Barlinffj  79  id.  551.  The  trial  court  erred  in 
assuming  that  no  way  of  necessity  existed  if  it  was  physic- 
ally possible  to  get  out  any  other  way.  It  is  undisputed 
that  no  other  lands  adjoining  that  of  the  plaintiff,  accessible 
to  any  highway,  were  ever  owned  by  any  person  connected 
with  the  title  of  the  lands  of  the  plaintiff  or  defendant.  If 
plaintiff  can  only  get  out  to  the  north  or  south  by  commit- 
ting a  trespass,  to  cross  in  that  way  is  a  legal  impossibility. 

For  the  respondents  there  was  a  brief  by  Gate^  Jones  <& 
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Sanborn^  and  oral  argument  by  Q.  W.  Cede.  They  argued, 
inter  alia^  that  to  establish  the  reservation  of  a  right  of 
way  by  implication,  the  necessity  must  be  absolute,  and 
the  circumstances  raising  such  implication  must  be  apparent 
or  brought  to  the  attention  of  the  purchaser.  2  Wait's 
Act.  &  Def.  674-676;  Suffield  v.  Brown,  4  De  G.,  J.  &  S. 
185;  Lam.pman  v.  Milks,  21  N.  Y.  505;  Symmea  v.  Drew, 
21  Pick.  278;  2  Washburn,  Keal  Prop.  306;  Broom's  Legal 
Maxims,  480;  Mdbie  v.  Matteson,  17  Wis.  9;  Dillmcm  v. 
Hoffman,  38  id.  559;  Worthington  v.  Gimson,  2  El.  ifc  El. 
618,  627;  OaUoway  v.  Bonesteel,  65  Wis.  79. 

Cassoday,  J.  May  1, 1861,  Walker  obtained  title  by  war- 
ranty deed,  without  any  reservation  therein,  from  G.  W. 
Taggart,  Sr.,  father  of  the  plaintiff,  of  both  pieces  of  land 
designated  in  the  foregoing  statement,  respectively,  as 
"A"and  "B;"and  continued  to  hold  the  same  until  he 
conveyed  A  by  warranty  deed  to  George  W.  Taggart,  Jr., 
November  11,  1866.  April  1,  1868,  and  while  Walker  was 
still  the  owner  of  B,  George  W.  Taggart,  Jr.,  by  warranty 
deed,  without  any  reservation  therein,  conveyed  A  to  Stray, 
and  took  back  from  him  a  writing,  without  any  seal,  wit- 
ness, or  acknowledgment,  reciting  such  purcliase  and  in 
effect  guarantying  "  to  him  a  free  passage  across  said  "  A 
to  B.  April  8,  1875,  Stray  and  wife,  by  warranty  deed 
without  any  reservation  therein,  conveyed  A  to  the  de- 
fendant Wa/mer.  It  is  undisputed  that  Warner  had  no 
knowledge  or  information  respecting  any  such  written 
guaranty  until  years  after  he  had  obtained  his  deed. 

It  is  expressly  conceded  that  such  written  guaranty  can- 
not be  regarded  as  an  agreement  running  with  the  land 
and  binding  upon  the  defendants.  The  extent  of  the  con- 
tention seems  to  be  that  it  tends  to  prove  the  existence  of 
such  free  passage  prior  to  Wam^'^a  purchase,  and  that  he 
made  such  purchase  with  notice  of  its  existence,  and  hence 
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took  his  title  subject  to  such  free  passage  as  a  way  of  ne- 
cessity to  the  owner  of  B.  But4he  mere  existence  of  a 
track  from  B  across  A  to  the  public  highway  gave  to  the 
owner  of  B  no  legal  or  equitable  right  to  such  continued 
free  passage,  much  less  can  it  be  regarded  as  notice  to 
Wa/rner^  as  such  purchaser,  .of  any  such  outstanding  right. 
Besides,  it  is  undisputed  that,  at  the  time  Warner  purchased, 
Stray  told  him,  in  eflfect,  that  the  plaintiff  had  been  in  the 
habit  of  crossing  his  land  on  that  track,  but  that  he  had  no 
right  to  go  across  there  at  all.  Warner  was  a  lona  fide 
purchaser  for  value,  and  took  title  from  Stray  by  warranty 
deed  without  reservation,  whiclj  was  duly  recorded ;  and 
hence,  under  the  statute  (sec.  2241,  E.  S.),  could  hold  title, 
even  against  a  prior  unrecorded  conveyance,  and  much  more 
as  against  some  vague  parol  understanding  or  user  of  the 
character  here  indicated.  Besides,  the  findings  mentioned 
in  the  foregoing  statement  are  sustained  by  the  evidence, 
and  they  preclude  any  right  of  way  of  necessity  in  the 
plaintiff. 

By  the  Cova*t — -The  judgment  of  the  circuit  court  is  af- 
firmed. 


Waushara  County,  Eespondent,  vs.  Poetagb  Countt,  Ap- 
pellant. 

August  SI  —  September  fS7, 1892, 

Change  of  venue:  Bill  of  expenses:  DiaalUywance  by  county  hoard:  Ju- 
risdiction: Taxation  by  tried  court:  Notice. 

1.  Where  a  cbaoge  of  venue  has  been  had,  the  county  board  of  the 
county  in  wliich  the  action  was  brought  has  no  power  to  allow  or 
disaUow  the  bill  of  expenses  made  out  pursuant  to  sec.  2941,  R  &,, 
whether  such  bill  has  been  taxed  by  the  trial  judge  or  not ;  and 
an  appeal  from  a  disallowance  of  the  bill  by  such  board  confers  no 
jurisdiction  on  the  circuit  court 
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2l  a  taxation  of  such  expenses  by  the  trial  judge  at  a  certain  amount, 
"subject,  however,  to  an  investigation  "  by  the  county  board  of 
the  county  liable  therefor,  "and  the  correction  of  any  and  all  er- 
rors," etc.,  is  held  not  to  be  an  effectual  taxation  or  allowance 
thereof. 

8.  The  taxation  of  such  a  bill  of  expenses  should  hereafter  be  made 
only  upon  notice  to  the  district  attorney  of  the  county  liable  there- 
for. 

APPEAL  from  the  Circuit  Court  for  Portage  County. 

In  1887  the  venue  of  a  criminal  action  pending  in  Port- 
age county  was  changed  to  Waushara  county.  A  trial 
thereof  was  had  in  the  circuit  court  for  Waushara  county, 
and  the  clerk  of  said  cou^t  made  out  a  bill  of  the  expenses 
of  such  trial,  under  sec.  2941,  R.  S.,  to  which  bill  the  cir- 
cuit judge  attached  the  following  certificate: 

"  Upon  the  application  of  E.  R.  Humphrey,  clerk  of  the 
circuit  court  of  Waushara  county,  and  after  an  examina- 
tion of  the  foregoing  statement  made  by  said  clerk,  and 
being  satisfied  that  the  same  is  in  all  things  correct  and 
true,  I  do  hereby  tax  the  costs  and  court  expenses  made 
upon  the  trial  of  this  action  in  Waushara  county,  and  which 
are  properly  chargeable  against  Portage  county  under  ch. 
127,  sec.  2940,  R.  S.,  at  $2,398.48,  subject^  however^  to  an  in- 
vestigation hy  Hie  county  hoard  of  Portage  county^  am,d  the 
correction  of  any  artd  all  errors  in  such  statement,  if  any 
such  shall  he  foundP 

The  entire  bill  amounted  to  $2,398.48,  and,  upon  pres- 
entation thereof  to  the  county  board  of  Portage  county, 
said  board  allowed  $2,113.08,  and  disallowed  $285.40,  from 
which  disallowance  Waushara  county  appealed  to  the  cir- 
cuit court  for  Poi'tage  county.  Upon  the  trial  a  jury  was 
waived.  Defendant  moved  to  dismiss  the  appeal  for  want  of 
jurisdiction,  which  motion  being  overruled,  testimony  was 
introduced,  and  the  circuit  court  found  that  the  sums  dis- 
allowed should  have  been  allowed,  and  that  Wausha/ra 
county  have  judgment  against  Portage  county  for  the  sum 
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of  $285.40  and  interest.  From  that  judgment  Portage 
county  appeals. 

Henry  W.  Lee^  for  the  appellant.  • 

For  the  respondent  there  was  a  brief  by  W.  N.  KeUey^ 
attorney,  and  Potter  i&  Potter^  of  counsel,  and  oral  argu- 
ment by  JR.  L.  D.  Potter.     . 

WiNSLOw,  J.  Sec.  2941,  R.  S.,  provides  substantially  that 
the  expenses  of  the  trial  shall  be  taxed  and  allowed  by  the 
judge  of  the  court  where  the  trial  took  place,  and  that  the 
bill  shall  be  presented  to  the  county  board  of  supervisors 
of  the  proper  county,  which  board  ahaU  issue  an  order 
iherefar  in  favor  of  the  county  in  which  the  action  was 
tried.  It  is  plain  that  when  the  bill  has  been  taxed  and 
allowed  the  sole  function  of  the  county  board  is  to  issue  an 
order  for  the  anaount  of  the  bill  so  taxed.  They  are  not 
caUed  upon  either  to  allow  or  disallow.  Allowance  is 
superfluous;  disallowance  is  ineffectual.  The  same  result 
follows  when  the  bill  has  not  been  taxed  by  the  judge. 
The  liability  is  created  by  statute  and  a  remedy  provided. 
In  such  a  case  the  remedy  so  provided  is  exclusive.  Sedg. 
Stat,  cfe  Const.  Law  (2d  ed.),  343.  Therefore  the  county 
board,  even  in  the  absence  of  taxation  by  the  judge,  has  no 
power  to  allow  or  disallow  the  bill.  So,  whether  we  con- 
sider the  bill  in  this  case  to  have  been  taxed  by  the  judge 
or  not,  the  conclusion  is  the  same.  The  county  board  of 
Portage  county  had  no  jurisdiction  to  pass  upon  it,  and  the 
circuit  court  acquired  none  by  appeal  The  appeal  should 
have  been  dismissed  in  the  circuit  court  Felt  v.  FeLt^  19 
Wis.  193;  Plcmo  Mfg.  Co.  v.  Rasey,  69  Wis.  246. 

There  has  been  no  taxation  or  allowance  of  the  bill  in 
this  case.  The  circuit  judge  certifies  that  he  has  taxed  the 
bill,  but  gives  the  county  board  of  Portage  county  power 
to  investigate  and  correct  all  errors.  This  seems  to  us  to 
leave  the  whole  subject  open.    Nothing  is  settled  or  fixed. 
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We  cannot  regard  it  as  an  effectual  taxation.  The  bill 
,  should  be  again  presented  to  the  judge  for  taxation  and 
allowance. 

While  we  have  felt  compelled  to  construe  the  statute  as 
giving  the  circuit  judge  the  exclusive  right  to  pass  upon 
such  bills,  we  do  not  overlook  the  fact  that  in  justice  the 
county  to  be  charged  ought  to  have  an  opportunity  to  be 
heard  before  its  liability  is  determined,  and  the  further  fact 
that  the  statute  does  not  in  terras  preserve  such  right.  The 
writer  of  this  opinion  knows  that  the  practice  has  been,  in 
some  parts  of  the  state  at  least,  to  tax  such  bills  without 
notice.  It  is  plain  that  the  debtor  county  ought  in  some 
way  to  have  its  day  in  court.  To  that  end  we  think  it 
proper  to  indicate  that  in  the  future  the  taxation  of  such 
bills  should  be  done  on  notice  to  the  district  attorney  of 
the  debtor  county,  substantially  in  accordance  with  the 
practice  prescribed  by  rule  XXXIII  of  the  circuit  court 
rules  for  the  taxation  of  ordinary  bills  of  costs.  In  this 
manner  the  county  will  have  an  opportunity  to  be  heard, 
and  also  the  right  to  have  the  action  of  the  judge  reviewed 
by  the  court. 

By  the  Court. —  Judgment  reversed,  and  miction  remanded 
veith  directions  to  the  circuit  court  to  dismiss  the  appeal 
from  the  determination  of  the  county  board. 


Johnston  and  another,  Appellants,  vs.  King,  Respondent. 

AuQUBi  SI  —  September  g7, 189fS. 

(1,  £)  Appeal:  Undertaking:  Identification  of  judgment:  Justijleation  of 
sureties,    {3)  Lease:  Implied  agreement  as  to  termination, 

L  An  undertaking  on  appeal  sufficiently  identifies  the  judgment  ap- 
pealed from,  where  it  gives  the  correct  title  of  the  case  and  the 
amount  of  the  judgment,  although  the  date  of  the  recovery  thereof 
is  stated  to  be  "the day  of  March,  1893." 
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2^  An  affidavit  of  the  sureties  in  ponforraity  to  sec.  8065,  R  S.,  is  suffi- 
cient to  perfect  the  appeal,  if  no  exception  is  taken  as  prescribed  in 
said  section. 

8L  a  lease  of  property  provided  that "  in  case  of  sale  of  said  property  by 
the  said  party  of  the  first  part  at  any  time  during  said  term,  he 
shall  forfeit  to  the  party  of  the  second  part,  as  damages,"  a  certain 
sum.  Heldy  that  this  implied  an  agreement  that  the  lessor  might 
terminate  the  lease  by  such  a  sale. 

APPEAL  from  the  Circuit  Court  for  Waupaca  County. 

This  action  was  brought  for  the  recovery  of  one  Wash- 
ington hand  printing  press,  together  with  a  quantity  of 
type,  printing  materials,  etc.,  and  subscription  list,  belong- 
ing to  the  "New  London  Times"  printing  office,  a  paper- 
that  had  been  regularly  published  in  the  city  of  New  Lon- 
don for  upwards  of  ten  years,  owned  by  one  Cleary,  who, 
on  the  3d  of  September,  1890,  as  the  complaint  alleged,  in 
consideration  of  the  payment  of  taxes  and  the  insurance  of 
said  office  in  the  sum  of  $1,000,  and  the  payment  of  $7  per 
month  rent,  leased  said  property,  with  its  good  name  and 
benefits,  to  the  defendant,  Kirig^  for  the  term  of  one  year,  pro- 
vided that,  in  case  of  sale  of  said  property  by  said  Cleary  at 
any  time  within  said  terra,  he  should  forfeit  to  the  defend- 
ant the  sum  of  $21.  On  the  7th  of  October  Cleary  sold  to 
the  plaintiffs  said  property,  and  they  notified  the  defend- 
ant of  the  sale,  and  that  they  would  require  possession  of 
the  property,  November  1,  1890. 

The  complaint  alleged  a  demand  of  the  defendant  for 
possession  of  the  property  on  that  day,  and  a  tender  of  $21 
as  damages,  in  accordance  with  the  terms  of  said  contract; 
but  the  defendant  refused  to  deliver  the  property.  The 
answer  was,  in  substance,  a  general  denial.  At  the  trial 
the  defendant  objected  to  any  evidence  under  the  com- 
plaint, on  the  ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  Plaintiff  asked  leave  to 
amend  the  complaint  b}^  alleging  that  the  agreement  be- 
tween the  parties  was  that  the  defendant  should,  in  case 
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of  sale,  surrender  possession  of  the  property  described. 
The  agreement  of  lease  being  produced,  it  appeared  that 
there  was  no  sach  express  stipulation  contained  in  it; 
whereupon  plaintiffs'  attorney  restricted  his  proposed 
amendment  to  an  allegation  that  it  was  the  understanding 
of  the  parties  that  the  defendant,  in  case  of  sale,  should 
surrender  possession  of  the  property.  This  amendment  was 
denied.  The  stipulation  in  the  written  contract  of  lease 
was  "  that,  in  case  of  sale  of  said  property  by  the  said  party 
of  the  first  part  at  any  time  during  said  term,  he  shall  for- 
feit to  the  party  of  the  second  part,  as  damages,  the  sum  of 
$21."  The  court  sustained  the  defendant's  objection  to  the 
complaint,  and  judgment  of  nonsuit  was  rendered  in  his 
favor  against  the  plaintiffs,  and  for  costs,  from  which  the 
plaintiffs  appealed. 

A  motion  was  made  to  dismiss  the  appeal  for  the  reason 
that  the  notice  of  appeal  gives  the  date  of  the  rendition  of 
the  judgment  as  March  28,  1892,  while  the  undertaking 
names  no  date  in  that  respect,  but  states  that  it  was  ren- 
dered on  the day  of  March,  1892;  and  for  that  the 

sureties  in  the  aflBdavit  of  justification  fail  to  state  whether 
they,  or  either  of  them,  is  a  freeholder  or  householder. 

F.  G.  Weed,  for  the  appellants. 

Charles  D.  Smithy  for  the  respondent. 

PiNNBY,  J.  The  undertaking  suflBciently  identifies  the 
judgment  appealed  from.  It  gives  the  correct  title  of  the 
cause,  and  the  amount  of  the  judgment,  and  states  that  it 
was  recovered  by  the  respondent  against  the  above-named 

appellants  on  the day  of  March,  1892,  in  the  circuit 

court  for  Waupaca  county.  The  undertaking  in  this  re- 
spect is  clearly  sufficient. 

The  affidavit  of  the  sureties  is  to  the  effect  that  each  of 
them  is  a  resident  of  the  state,  and  is  worth  the  sum  of 
$250  over  all  his  debts  and  liabilities,  in  property  in  this 
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state  not  by  law  exempt  from  execution.  It  is  in  strict 
conformity  with  sec.  3065,  E.  S.,  and  was  sufficient  to  per- 
fect the  appeal.  If  the  defendant  considered  the  sureties 
insufficient,  his  remedy  was  pointed  out  in  the  same  seo- 
tion.  He  should  have  excepted  to  the  sufficiency  of  the 
sureties  within  ten  days  after  the  notice  of  the  appeal,  and, 
in  that  event,  they  or  other  sureties  would  be  required  to 
justify  in  the  manner  prescribed  in  sees.  2704,  2705,  and 
2706,  within  ten  days  thereafter,  and,  failing  to  do  so,  the 
appeal  would  be  regarded  as  if  no  undertaking  had  been 
given.  Upon  such  justification  it  is  required  that  it  should 
appear  that  each  of  the  sureties  is  "  a  resident  and  free- 
holder or  householder  within  the  state."  E.  S.,  sec.  2704. 
The  respondent  failing  to  except  to  the  sureties,  and  in 
having  moved  to  dismiss  the  appeal  upon  the  ground  al- 
leged, has  mistaken  his  remedy.  The  court,  on  this  mo- 
tion, will  not  enter  upon  any  inquiry  which  the  statute 
requires  to  be  made  upon  exceptions  to  the  sufficiency  of 
the  sureties  in  the  manner  pointed  out  in  the  statute.  The 
motion  to  dismiss  the  appeal  is  therefore  overruled. 

It  was  not  necessary  to  amend  the  complaint  by  alleging 
what  the  understanding  of  the  parties  was  in  respect  to  the 
meaning  of  the  written  agreement.  This  must  be  mani- 
fested by  the  agreement  when  properly  construed.  The 
complaint  sets  out  the  substance  of  the  provision  of  the 
contract  referred  to.  It  is  evident  that  the  parties  con- 
templated and  understood  that  the  lessor  retained  the  right 
to  sell  the  property  leased,  at  any  time  during  the  term, 
and  to  execute  such  sale  by  a  delivery  of  possession  of  it  to 
the  purchaser.  This  necessarily  would  terminate  the  lease 
by  taking  from  the  possession  of  the  lessee  the  property, 
the  subject  of  the  lease.  The  provision  that  the  lessor 
should  forfeit  to  the  lessee  in  such  case,  as  damages,  the  sum 
of  $21,  by  fair  implication  means  that  this  sum  was  agreed 
on  as  stipulated  damages  for  the  termination  of  the  lease  of 
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the  property  by  a  sale  of  it  by  the  lessor.  True  the  con- 
tract does  not  say  in  so  many  words  that  the  sum  of  $21, 
as  damages,  is  to  be  paid  for  that  reason.  The  payment 
clearly  refers,  however,  to  what  might  thereafter  occur  in 
relation  to  the  performance  of  the  contract  of  lease;  and 
by  fair  implication  the  court  must  say  that  the  intention  of 
the  parties  was  that  this  sum  should  be  paid  as  a  compen- 
sation to  the  lessee  for  the  loss  of  the  property,  caused  by 
its  sale  and  the  termination  of  his  term. 

"  What  is  implied  in  a  statute,  pleading,  contract,  or  will 
is  as  much  a  part  of  it  as  what  is  expressed."  U.  S.  v.  Bah- 
bity  1  Black,  61 ;  Wood  Co.  v.  Zackatoana  L  cfe  (7.  Co.  93 
U.  S.  624.  In  Rogers  v.  Knedand,  10  Wend.  218,  250,  252, 
253,  it  is  held  to  be  a  general  principle,  applicable  to  all 
instruments^  or  agreements,  that  whatever  may  be  fairly 
implied  from  the  terms  or  language  of  an  instrument  is,  in 
judgment  of  law,  contained  in  it.  Fox  v,  Phelps^  20  Wend. 
447.  The  circuit  court  erred  in  sustaining  the  objection  to 
the  complaint  and  rendering  judgment  of  nonsuit  against 
the  plaintiffs. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  trial  according  to  law. 


3fAoKiNNON  and  another,  Respondents,  vs.   The  Mutual 
FiBE  Insubancb  Company  of  Chicago,  Appellant. 

August  SI  —  September  f7,  lS9f. 

Insurance  against  fire:  Assessments:  Waiver. 

"L  The  charter  of  a  mutual  fire  insurance  company  provided  that  non- 
payment of  an  assessment  for  thirty  days  after  notice  thereof  should 
suspeqd  the  liability  of  the  company  on  the  policy  during  default 
A  policy  provided  that  nonpayment  for  twenty  days  should  have 
that  effect    A  copy  of  the  charter  provision  was  sent  by  the  secre- 
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tary,  with  the  notice  of  an  assessment,  to  the  holder  of  such  ix>lic7. 
Held,  that  this  was  a  waiver  of  the  provision' of  the  policy  in  that 
behalf.  [Whether  such  provision  of  the  policy  was  valid,  not  de- 
cided.] 
&  A  loss,  in  such  case,  having  occurred  within  thirty  days  after  notice 
of  the  assessment,  the  subsequent  tender  of  the  apiounc  of  the  as- 
sessment, and  its  refusal  by  the  company,  are  of  no  consequence* 

APPEAL  from  the  Circuit  Court  for  Wood  County. 

The  action  is  upon  a  policy  of  insurance  issued  by  the 
defendant  company  to  plaintiffs  upon  certain  property 
which  was  destroyed  by  fire  during  the  term  of  the  policy. 
The  only  question  litigated  is,  Had  the  policy  become  for- 
feited, or  the  obligations  of  the  company  under  it  suspended, 
when  the  loss  occurred,  by  reason  of  the  failure  of  plaint- 
iffs to  pay  an  assessment  when  it  became  due  on  the  pre- 
mium note  of  the  plaintiffs  given  for  the  policy? 

The  policy  was  issued  January  21,  1887,  for  five  years^, 
and  the  premium  note  of  plaintiffs  was  for  $500.  An  as- 
sessment (the  first  ever  made  by  the  company)  of  ten  per 
cent,  on  all  premium  notes  held  by  the  company  was  duly 
made  by  its  board  of  directors  on  December^l6,  1889,  and 
the  secretary  of  the  company  was  instructed  by  the  board 
to  notify  eaph  member  of  the  amount  of  his  assessment, 
and  to  proceed  at  once  with  the  collection  of  the  same.  On 
December  23d  the  secretary  mailed  to  plaintiffs  a  notice  of 
such  assessment  of  $50  on  their  premium  note,  with  a  re- 
quest that  they  pay  it  at  once,  and  further  notified  them 
that  if  such  payment  should  not  be  made  by  December  30th 
the  company  would  draw  on  them  for  the  amount  of  the 
same.  Plaintiffs  received  the  notice  the  next  day.  The  as- 
sessment  remaining  unpaid,  the  secretary  drew  a  draft  upon 
the  plaintiffs  therefor,  dated  December  30, 1889,  payable  at 
ten  days'  sight,  which  draft  was  never  accepted  or  paid. 
On  January  18,  1890,  the  insured  property  was  destroyed 
by  fire.    The  assessment  had  not  then  been  paid  or  ten- 
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dered,  but  the  same  was  offered  to  the  company  by  plaint- 
iflb  on  January  21, 1890.  The  company  refused  to  accept  it. 

The  policy  contained  a  stipulation  to  the  effect  that  fail- 
ure to  pay  an  assessment  within  twenty  days  after  the  date 
of  mailing  the  notice  thereof  to  a  policy  holder  should  sus- 
pend the  liability  of  the  company  on  the  policy  wl^ile  such 
assessment  remained  unpaid.  It  also  contains  a  stipulation 
that  the  charter  and  by-laws  of  the  company  shall  be  a 
part  of  the  policy,  and  are  to  be  resorted  to  in  order  to  de- 
termine the  rights  and  obligations  of  the  parties  under  it. 
The  charter  of  the  company  contains  the  provision  that 
such  nonpayment  of  an  assessment  for  thirty  days  after 
notice  thereof  shall  have  the  same  effect.  The  by-laws  of 
the  company  are  silent  on  the  subject.  Several  documents 
were  sent  to  the  plaintiffs  with  the  notice  of  assessment, 
among  which  was  a  copy  of  the  above  provision  of  the 
charter.  The  testimony  tends  to  show  that  plaintiffs  re- 
lied upon  the  copy  of  the  charter  provision  thus  sent  them 
as  giving  them  thirty  days  after  such  notice  in  which  to 
'  pay  the  assessment. 

The  cause  was  tried  by  the  court  without  a  jury.  Upon 
the  foregoing  facts  (which  are  not  controverted)  the  court 
found  that  plaintiffs  had  performed  all  the  conditions  of 
the  insurance  contract  to  be  performed  by  them,  and  are 
entitled  to  recover  the  amount  of  their  insurance,  and  gave 
judgment  accordingly.  The  defendant  company  appeals 
from  the  judgment. 

For  the  appellant  there  was  a  brief  by  E.  H.  EIUb^  at- 
torney, and  Myron  H.  Beaoh^  of  counsel,  and  oral  argument 
by  Mr.  Beach.  They  cited  Gorton  v.  Dodge  Co.  Mut.  Ins. 
Co.  39  Wis.  121 ;  Critohett  v.  American  F.  Ins.  Co.  63  Iowa, 
404;  Molntyre  v.  Mich.  State  Ins.  Co.  52  Mich.  188;  Shtdtz 
V.  Hawkey e  Ins.  Co.  42  Iowa,  239;  Shahey  v.  Hawkey e  Ins. 
Co.  44  id.  540;  GarluA  v.  Miss.  Valley  Ins.  Co.  id.  553; 
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Oredey  v.  Iowa  State  Ins.  Co.  60  id.  86 ;  OorU.  Ins.  Co.  v. 
Dalyy  33  Kan.  601 ;  Robmson  v.  Gont.  Ins.  Co.  76  Mich.  641. 
Geo.  L,  WiUiamSj  for  the  respondents,  to  the  point  that 
the  charter  provision  was  controlling  and  amounted  to  a 
modification  of  all  that  was  contained  in  the  policy  in  con- 
flict with  it,  cited  1  Wood,  Fire  Ins.  sec.  1 ;  2  id.  sec. 


Ltok,  C.  J.  Notice  of  the  assessment  in  question  was 
duly  given  the  plaintiffs  by  mail,  December  23,  1889,  and 
the  insured  property  was  destroyed  by  fire  January  18, 
1890,  which  was  more  than  twenty  d^ys,  and  less  than 
thirty  days,  after  such  notice  was  given. 

The  finding  of  the  circuit  court  that  plaintiffs  had  per- 
formed all  of  the  conditions  of  their  contract  with  the  de- 
fendant insurance  company  is  equivalent  to  a  finding  that 
they  made  no  default  in  the  payment  of  the  assessment. 
To  sustain  such  finding  the  court  may  have  determined 
either  or  both  of  two  propositions.  It  may  have  determined 
that  the  provision  in  the  charter  of  the  company  that  its 
liability  under  the  policy  shall  be  suspended  after  thirty 
days'  failure  to  pay  the  assessment  is  a  limitation  upon  the 
power  of  the  company  to  contract  that  failure  to  pay  the 
assessment  for  a  shorter  period  of  the  time  shall-work  the 
same  result,  and  hence  that  the  twenty  days  stipulation  in 
the  policy  is  invalid;  or  the  court  may  have  sustained  the 
validity  of  the  stipulation  in  the  policy,  but  held  that  the 
company,  acting  through  its  secretary,  by  serving  upon 
plaintiffs  a  copy  of  the  charter  provision,  without  expla- 
nation, waived  payment  of  the  assessment  in  twenty  days 
after  notice  thereof,  and  gave  plaintiffs  thirty  days  there- 
after in  which  to  pay  it.  Either  of  the  above  propositions 
being  correct,  there  was  no  default  by  plaintiffs  in  the  pay- 
ment of  the  assessment,  and  no  suspension  of  defendant's 
liability  under  the  policy  when  the  loss  occurred,  and  the 
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judgment  should  not  be  disturbed.    If  both  propositions 
are  untrue,  the  judgment  should  be  reversed. 

The  first  of  the  above  propositions,  to  wit,  that  it  is  not 
competent  for  the  company  to  contract  with  its  policy 
holders  that  nonpayment  of  an  assessment  for  any  time 
less  th^^n  thirty  days  shall  work  a  suspension  of  the  liabil- 
ity of  the  company  under  the  policy,  will  not  here  be  de- 
termined. It  should  be  observed,  however,  in  view  of  the 
fact  that  the  by-laws  of  the  company  are  silent  on  the  sub- 
ject, and  the  proofs  fail  to  show  that  the  company  has  ever 
adopted  a  rule,  applicable  to  all  policies  issued  by  it,  reduc- 
ing the  thirty  days  limit  of  the  charter  to  twenty  days, 
some  of  the  members  of  the  court  have  grave  doubts  of  the 
validity  of  the  twenty-days  stipulation  in  the  policy.  If 
the  officers  and  agents  of  the  company  who  issued  the  pol- 
icy in  suit  may  contract  therein  for  a  suspension  of  the  lia- 
bility of  the  company  for  nonpayment  of  an  assessment 
within  twenty  days  after  a  notice  thereof,  why  may  they 
not  require  another  policy  holder  to  pay  in  ten  days  after 
such  notice  or  lose  the  indemnity  of  his  policy?  or  why 
may  they  not  give  another  policy  holder  three  months  or 
six  months,  or  longer,  in  which  to  pay  an  assessment? 
Such  practices  would  destroy  the  equality  of  rights  as  be- 
tween policy  holders,  which  is  an  essential  principle  of  mut- 
ual insurance,  often  enforced  by  this  court.  G,  W,  Td. 
Co.  V.  Bumhaniy  79  Wis.  47;  Bowen  v.  KmKn^  79  Wis.  63; 
Davis  V.  PazTie  L.  Co.  82  Wis.  488.  We  leave  the  question 
above  suggested  undetermined,  because  we  are  satisfied 
that  the  obligation  to  pay  the  assessment  in  this  case  within 
twenty  days  after  notice  thereof  was  eflFectually  waived  by 
the  company  by  the  act  of  its  secretary,  who,  besides  being 
a  general  officer  of  the  company,  was  specially  authorized 
to  collect  this  assessment. 

The  notice  of  the  assessment  wfts  accompanied  by  a  copy 
of  the  charter  provision  that  nonpayment  of  an  assessment 
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for  thirty  days  after  notice  thereof  would  suspend  the  lia- 
bility of  the  company  under  the  policy  during  default. 
Manifestly,  the  object  of  serving  upon  plaintiffs  a  copy  of 
this  charter  provision  was  to  furnish  them  with  evidence 
of  the  authority  to  make  the  assessment,  and  to  point  out 
to  them  their  duty  in  respect  thereto.  One  of  those  duties 
therein  expressed  is  to  pay  the  assessment  within  thirty 
days  after  notice  thereof,  under  penalty,  should  they  fail 
to  do  so,  of  a  forfeiture  of  the  right  to  any  claim  upon  the 
company  under  the  policy  until  they  should  pay  the  assess- 
ment. The  testimony  of  plaintiffs  tends  to  show  that  they 
relied  upon  the  fact  that  this  paper  was  served  upon  them 
by  the  company  as  giving  them  thirty  days  in  which  to 
\WLy  the  assessment. 

The  notice  of  assessment  contained  no  reference  to  a 
twenty -days  limit,  but  requested  payment  thereof  at  once. 
A  draft  was  drawn  on  the  plaintiffs  for  the  amount  of  the 
assessment,  December  30.  1889,  at  ten  days'  sight,  which 
was  not  accepted  or  paid  by  them.  In  these  transactions 
there  is  no  suggestion  of  a  twenty-days  limitation.  Neither 
is  there  any  such  suggestion  in  the  somewhat  extensive 
correspondence  between  the  parties  after  the  loss,  which 
was  read  in  evidence.  On  the  contrary,  under  date  of  Jan- 
nary  20, 1890,  the  secretary  wrote  plaintiffs  that  their  re- 
fusal to  pay  the  draft  for  the  assessment  invalidated  their 
policy  and  relieved  the  company  from  liability  for  their 
loss.  Thus^  the  forfeiture  of  the  policy  was  claimed  on  the 
express  and  only  ground  that  the  draft  was  not  paid.  Yet 
the  draft  was  not  drawn  with  reference  to  any  twenty- 
days  limitation,  and  we  find  nothing  in  the  contract  which 
authorized  the  company  to  draw  upon  plaintiffs  for  the 
assessment. 

When  plaintiffs  recejved  notice  of  the  assessment,  and 
read  the  same  and  the  documents  inclosed  therewith,  they 
may  justly  have  reasoned  thus :  "  The  company,  in  terms, 
Voi.83  — 2 
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calls  upon  us  to  pay  the  assessment  at  once.  It  has  no 
right  to  do  so,  for  we  have  not  agreed  to  pay  it  at  once  on 
receiving  such  notice.  The  company  also  tells  us,  if  we  do 
not  pay  by  December  30th  (seven  days  after  service  of  the 
notice),  it  will  draw  upon  us  for  the  amount.  This  we  have 
never  authorized.  Our  policy  contains  a  stipulation,  in 
form,  requiring  us  to  pay  the  assessment  in  twenty  days, — 
that  is,  by  January  12,  1890.  But  this  stipulation  is  of 
doubtful  validity,  and  in  its  notice  to  us  the  company  makes 
no  claim  under  it,  nor  reference  to  it.  But  the  company 
serves  upon  us  a  copy  of  the  charter  provision,  giving  us 
thirty  days  after  notice  of  the  assessment  in  which  to  pay 
it  without  affecting  the  liability  of  the  company  under  the 
policy.  This  was  doubtless  done  to  apprise  us  of  our  duty 
in  the  premises.  Manifestly,  the  company  does  not  intend 
to  assert  that  we  are  bound  to  pay  this  assessment  at  once, 
or  to  pay  the  draft  which  they  may  draw  on  us  therefor  a 
week  hence,  for  it  is  certain  we  a^*e  under  no  such  obliga- 
tion. Neither  does  the  company  rely  upon  the  twenty- 
days  stipulation  in  the  policy,  for  no  reference  is  made  to 
it  in  the  notice  and  papers  served  upon  us.  It  must  be, 
therefore,  that  the  company  only  requires  us  to  pay  within 
thirty  days  after  notice,  under  the  charter  provision  served 
upon  us,  which  the  company  has  never  yet  attempted  to 
change  or  limit  by  resolution  or  by-law."  It  seems  to  us 
that  this  is  precisely  what  the  company  did  require  of 
plaintiflFs.  But,  whether  it  is  or  not,  the  company  has  placed 
itself  in  too  equivocal  a  position  to  entitle  it  now  to  be 
heard  to  assert  a  forfeiture  under  the  twenty-days  stipula- 
tion in  the  policy. 

Hence  we  conclude  that,  even  though  the  twenty-days 
stipulation  in  the  policy  is  a  valid  contract,  it  was  eflPect- 
ually  waived  by  the  company.  The  loss  having  occurred 
within  thirty  days  after  the  notice  of  the  assessment,  there 
was  no  suspension  of  the  liability  of  the  company  on  the 
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policy;  and  the  subsequent  tender  of  the  amount  of  the  a&- 
sessment  by  plaintiffs,  and  the  refusal  by  the  company  to 
accept  it,  are  of  no  significance.  Seyk  v.  MiUera^  Nat  Ins. 
Co.  74  Wis.  67. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Barton,  Eespondent,  vs.  The  Pepin  County  Agriotjltural 
Society,  Appellant. 

September  1  —  September  m,  189S. 

Negligence:  Proximate  cause  of  accident 

A  fair  afisociation  permitted  teams  to  be  driyen  around  the  race  track 
after  the  races  were  over.  The  driver  of  a  team  of  young  horses 
whipped  them  into  running  away,  and  they  ran  off  the  track  and 
injured  a  visitor  at  the  fair.  Held,  that  the  injury  was  not  the  di- 
rect or  natural  consequence  of  the  permission  to  use  the  track,  but 
was  caused  proximately  by  the  acts  of  the  driver,  and  that  the  as- 
sociation is  not  liable  therefor. 

APPEAL  from  the  Circuit  Co^rt  for  Pepin,  County. 

The  case  is  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  S.  O.  GiLraan^ 
John  Fraser^  and  W,  E.  PlumToery  and  oral  argument  by 
8.  G.  Gilman:  They  contended,  inter  aliay  that  the  appel- 
lant was  not  liable,  for  the  reason  that  the  injury  was  im- 
mediately caused  by  the  independent,  wilful,  and  tortious 
act  of  a  third  person,  intervening  between  the  alleged  neg- 
ligence of  appellant  and  the  damage,  which  could  not  rea- 
sonably have  been  anticipated-  Cram,  "o.  Petrie^  6  Hill, 
622 ;  Mayne,  Damages,  40 ;  Vicars  v.  Wilcoks,  8  East,  1 ; 
Zoweryv.  W.  U.  Tel  Co.  60  N-  T.,202;  Cooley,  Torts,  68; 
Ifew  Orleans,  J.  <&  G.  N.  R.  Co.  v.  Statham,  97  Am.  Dec. 
478 ;  Selinas  v.  Vt.  State  Ag.  Soc.  60  Vt.  249. 


Digitized  by  VjOOQIC 


20  SUPREME  COURT  OF  WISCONSIN.  [83 

Barton  vs.  The  Pepin  County  Agricultural  Society. 

J,  E.  Mathews  and  C.  M.  nUliard,  for  the  respondent, 
contended,  among  other  things,  that  the  wrongful  act  of 
Todd  was  one  of  a  succession  of  events,  and,  though  it 
followed  the  appellant's  negligence  in  point  of  time,  it  was 
not  a  separate  independent  act  of  a  third  person  interven- 
ing between  the  alleged  negligence  of  appellant  and  the 
injury,  which  could  not  have  been  anticipated.  Oliver  v. 
La  VaUe,  36  Wis.  592;  Juoker  v.  C,  ds  N.  W.  R.  Co.  52 
id.  152-3;  Kellogg  v.  C.  cfe  N.  W.  R.  Co.  26  id.  223. 

Orton,  J-  Not  very  many  of  the  facts  in  evidence  in 
this  case  are  necessary  to  be  stated  in  order  to  make  the 
rulings  of  the  court,  and  the  questions  of  law  involved,  in- 
telligible. 

One  day  of  the  fair  and  races  of  the  Pepin  County  Ag- 
ricultural Society  was  the  12th  day  of  September,  1890,  on 
their  fair  grounds  in  the  city  of  Durand.  The  plaintiff, 
about  thirty-one  years  of  age,  lived  with  her  mother  in 
said  city,  and  on  that  day,  in  the  afternoon,  they  came  to- 
gether into  the  fair  grounds,  and  during  the  races  they 
spent  the  time,  until  the  fair  closed,  in  and  about  the  main 
building.  About  half  an  hour  after  the  fair  and  races 
were  closed  for  the  day  —  about  5  o'clock  p.  m. —  they,  to- 
gether with  another  lady,  started  to  go  towards  the  gate 
on  their  way  homeward,  and  in  doing  so  started  to  go  over 
the  race  track,  and  took  a  few  steps  within  the  track,  when 
the  mother  gave  the  alarm  that  a  team  was  coming  down 
the  track,  and  led  the  way  of  the  others  oflF  the  track  and 
up  close  to  the  fence  which  incloses  the  track,  when  a  two- 
horse  team,  hitched  to  a  two-seated  buggy,  in  which  one 
William  Todd,  a  young  man  about  twenty-one  years  of 
age,  was  riding  and  driving,  and  two  young  ladies  and  an- 
other young  man  were  riding,  came  down  the  track  in  a 
very  fast  run,  and  when  nearly  opposite  to  the  plaintiff, 
standing  close  to  the  fence,  turned  off  the  track  and  di- 
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rectlv  towards  and  against  her,  causing  the  personal  injury 
complained  of. 

Todd  had  a  team  of  four  year  old  colts,  and  after  the 
races  had  closed,  and  more  than  half  of  the  people  had  left 
the  grounds,  he  trotted  his  team  twice  around  the  track, 
and  was  on  his  way  around  a  third  time  when  his  team 
broke  into  a  run.  He  'was  foolish  enough  to  whip  the 
team,  and  he  then  lost  all  control  over  them,  and  they  ran 
away.  There  was  another  team  and  wagon  on  or  near  the 
track,  which  caused  the  runaway  team  to  turn  oat  of  the 
track  and  toward  the  plaintiff  at  the  fence.  The  officers 
of  the  society  gave  the  alarm,  and  ordered  every  one  to 
clear  the  track,  for  there  was  a  runaway  team  coming. 
But  the  plaintiff  testified  that  she  neither  saw  the"  team 
coming  nor  heard  the  alarm. 

There  were  two  or  three  hundred  people  crowded  to- 
gether near  the  place  of  the  accident,  pushing  their  way 
towards  the  main  gate  to  leave  the  grounds,  and  a  great 
many  were  crosrfng  over  the  race  track  back  and  forth, 
and  there  were  several  other  teams  going  around  the  track 
at  the  time.  The  society  had  police  officers  employed  dur- 
ing the  races  to  keep  the  track  clear,  but  they  had  left  the 
grounds.  It  had  been  customary  for  the  people  to  drive 
their  teams  around  the  track  when  they  pleased,  after  the 
races  had  closed,  either  for  pleasure  or  to  try  the  speed  of 
their  horses.  The  track  was  five  or  six  steps  from  the 
fence  where  the  plaintiff  and  her  mother  stood. 

First.  It  appears  very  conclusively  that  the  proximate, 
if  not  the  only,  cause  of  the  injury,  was  the  whipping  of 
these  young  horses,  causing  them  to  run  away,  by  Todd, 
the  driver.  If  he  had  not  whipped  them,  and  had  not 
thereby  lost  all  control  over  them,  it  is  not  at  all  probable 
that  they  would  have  left  the  track ;  and  it  is  to  be  pre- 
sumed that  he  would  have  so  driven  them  as  to  have  caused 
no  injury  to  any  one. 
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'  Second.  This  was  the  only  cause  of  the  injury.  The  cus- 
tom, or  by  the  tacit  permission  of  the  officers  of  the  society, 
for  teams  to  be  driven  ai*ound  the  race  track  after  the  races 
were  closed  had  nothing  to  do  with  this  injury,  for  they 
did  not  cause  injury  to  any  one.  Nor  did  they  cause  the 
injury  by  not  preventing  Todd  from  driving  his  team 
around  the  race  track,  because  the  injury  was  not  the  nat- 
ural or  direct  consequence  of  his  merely  driving  around  the 
tr^k  and  keeping  within  it ;  and  there  was  no  reason  to 
anticipate  or  expect  any  such  result  from  it.  The  driving 
around  the  track  and  keeping  within  it  by  Todd  neither 
caused  the  injury  nor  would  or  could  have  caused  it.  The 
runaway  team  left  the  track,  and  thereby  caused  the  injury. 
Their  running  away  was  caused  by  Todd,  and  not  by  the 
officers  of  the  society  or  by  their  negligence. 

The  officers  of  the  society  might  as  reasonably  be  charged 
with  liability  for  this  injury  because  they  did  not  prevent 
Todd  coming  to  the  fair  on  that  day,  as  that  they  did  not 
prevent  the  people  from  driving  around  the  race  track  after 
the  races  were  closed,  or  that  they  did  not  prevent  Todd's 
team  running  away,  or  for  any  other  remote,  pretended 
aotis  of  negligence  that  caused  no  injury  to  the  plaintiff  or 
any  one  else,  or  that  could  have  reasonably  been  expected 
to  cause  any.  These  comments  on  the  evidence  appear  to 
be  reasonable,  as  preliminary  to  the  questions  of  law. 
There  is  a  singular,  and  perhaps  questionable,  matter  of 
evidence  in  the  case,  which  illustrates  the  principle  and 
condition  of  liability  in  such  a  case.  A.  W.  Miller  was  a 
surveyor  and  civil  engineer,  and  saw  as  much  as  any  one 
what  occurred  on  the  fair  grounds  at  the  time.  As  a  wit- 
ness he  was  asked  by  the  defendant's  counsel :  "  Did  you 
see  anything  that  would  put  you  on  guard,  or  lead  you  to 
believe  that  this  accident  was  going  to  happen?"  This 
question  was  objected  to  by  the  plaintiflfs  counsel,  and  the 
objection  overruled.    The  witness  answered:  "Why,  no; 
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I  had  no  reason  to  believe  that  such  an  accident  would 
happen."  As  a  question  of  fact  it  may  be  accepted  as 
proved  that  no  one  had  any  reason  to  expect  or  anticipate 
from  anything  that  occurred'  on  the  grounds,  before  the 
accident,  that  it  vrould  happen.  This  did  not  embrace  the 
whipping  of  the  horses  by  Todd  into  running  away  and  be- 
coming unmanageable. 

It  may  also  be  accepted  as  the  law  of  this  case  that  noth- 
ing occurred  up  to  that  time  to  which  the  injury  could  be 
attributed  as  the  cause  of  it.  First  This  is  the  true  test 
of  the  defendant's  liability:  "Only  such  damages  as  are 
th<?  natural  and  ordinary  consequence  of  the  act  can  be  re- 
covered, unless  the  actual  consequences  mi<^ht  have  been 
anticipated  by  the  defendant."  Stewart  v,  Ripon^  38  Wis. ' 
584r.  This  is  the  settled  law  of  all  courts.  Secoiid.  The 
act  or  negligence  complained  of  must  be  the  direct  and 
proximate  cause  of  the  injury.  This  principle  is  equally 
well  settled.  Oleaon  v.  Brown,  41  Wis.  413;  Holmes  v. 
Fond  du  Lac,  42  Wis.  282;  Olwer  v.  La  Yalle,  36  Wis. 
592;  Pakalinsky  v.  N.  Y.  C.  cfe  //.  R,  R,  Co.  82  N  Y.  424. 
The  injury,  as  a  consequence  of  the  act,  must  be  both  7iat' 
ural  diXid  probable.     Me  Grew  v.  Stone,  53  Pa.  St.  436. 

According  to  tbo  evidence,  there  was  nothing  in  the  man- 
ner of  the  driving  of  the  Todd  team|  up  to  the  time  he 
whipped  them  into  running  away,  from  which  any  one  could 
reasonably  anticipate  or  expect  such  an  accident.  While 
the  team  was  under  the  control  of  Ihe  driver  it  is  probable 
that  they  would  have  kept  within  the  track,  and  would  not 
have  been  allowed  to  run  against  the  plaintiff  close  to  the 
fence,  several  steps  out  of  the  track.  No  one  could  have 
reasonably  anticipated  that  Todd  would  have  done  such  an 
unreasonable  and  dangerous  thing  as  to  whip  his  young 
horses  into  running  away  at  the  time  and  under  the  cir- 
cumstances. \  After  Todd  lost  control  of  his  team,  then  no 
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one  could  have  possibly  prevented  the  accident;  and  no  one 
except  Todd  was  responsible  for  it. 

A  very  large  portion  of  the  judge's  charge  to  the  jury  is 
devoted  to  these  previous  and  remote  conditions,  which  had 
no  possible  bearing  upon  or  relation  to  the  injury  which 
finally  happened  as  a  consecfuence  from  an  adequate  and 
unexpected  cause  directly  connected  with  it.  The  jury  were 
left  to  explore  the  open  field  of  speculation  to  find  causes 
of  the  accident,  which  had  no  relation  whatever  to  it  as  a 
consequence,  and  to  make  almost  everything  which  the 
police  officers  and  officers  of  the  society  did  or  omitted  to 
do  about  the  grounds  that  afternoon  adequate  causes  of  the 
accident.  The  court  told  the  jury  that  "it  was  certainly 
their  duty  to  use  all  reasonable  efforts  to  protect  them 
[the  people],  and  look  out  and  see  that  such  an  injury 
did  not  happen."  This  made  the  officers  of  the  society 
absolutely  responsible  for  the  accident,  for  it  seems  that 
they  did  not  *'  look  out  and  see  that  it  did  not  happen." 
The  court  said  further :  "  It  wa^j  their  duty  not  only  to 
watch  their  own  officers,  but  to  watch  others  who  were 
permitted  to  be  in  the  grounds,  and  permit  them  to  do  no 
negligent  and  improper  acts  creating  danger  to  the  lives 
or  limbs  of  those  present."  Speaking  of  the  plaintiff  and 
her  mother  and  the  other  lady,  the  court  said :  '*  If  4hey 
were  known  to  be  there  by  the  association,  it  was  their 
duty  to  use  reasonable  precaution  to  protect  them,  tiJuX  pre- 
vent accident  to  them.^'  The  court  frequently  speaks  of 
))eople  driving  around  the  track,  and  the  society  permitting 
it,  as  negligence,  and  that  it  was  their  duty  to  have  stopped 
the  Todd  team  before  it  ran  away.  But  it  is  needless  to 
quote  further  passages  of  the  charge.  It  is  mostly  the  same 
as  above.  It  makes  almost  everything  negligence  and  the 
cause  of  the  injury,  or  at  least  it  leaves  the  jury  to  find  it 
so.    The  charge  generally,  on  the  question  of  the  defend- 
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ant's  culpable  negligence,  is  contrary  to  the  above  principles 
of  law. 

Bt/  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 


McCoNNELL,  Appellant,  vs.  Hughes  and  husband,  Eespond- 

ents. 

September  1  —  September  21,  1S02, 

Fraudulent  repre9entation8:  Tax  titles:  Nonmiit 

L  The  complaiot  alleges  that  defendants,  by  fraudulently  refHreseuting 
that  one  of  them  had  a  good  tax  title  to  land  and  that  the.  former 
owner  had  died  leaving  no  minor  heirs,  induced  the  plaintifif  to  pur- 
chase the  land  and  pay  $500  thereflor ;  that  afterwards,  in  an  action 
by  minor  heirs  of  said  former  owner,  the  tax  deed  and  the  convey- 
ance to  plaintiff  were  declared  void ;  and  that  plaintiff  had  incurred 
expenses  in  said  action,  and  bad  paid  a  judgment  against  him  for 
damages  and  costs  therein.  Judgment  is  demanded  for  the  amount 
of  such  expenses  and  judgment,  and  for  the  purchase  money  paid 
by  plaintiff.  HelcL  that  the  action  is  to  recover  damages  for  the 
fraud,  and  not  to  rescind  the  contract  of  sale. 

2.  The  tax  deed,  being  valid  on  its  face  and  having  been  recorded  more 
than  three  years  before  the  action  by  t^ie  minor  heirs  was  com- 
menced, could  have  been  avoided  for  irregularities  only  by  such 
heirs ;  and  it  was  error  therefore  to  nonsuit  tlie  plaintiff  in  this  ac- 
tion on  the  ground  that  the  tax  deed  was  void  because  of  defect- 
ive notices  of  the  sale,  eta 

Sb  So,  also,  it  was  error  to  nonsuit  the  plaintiff  on  the  ground  that  the 
tax  deed  was  void  because  the  purchaser  at  the  tax  sale  was  an 
attorney  employed  to  piiy  the  taxes,  and  because  of  fraud  and  col- 
lusion of  defendants  and  others  whereby  more  tend  was  embraced 
in  said  deed  than  was  sold.  Such  breach  of  trust  and  collusion 
could  not  be  made  available  as  a  defense  to  the  fraud  alleged  in  this 
actioa 

APPEAL  from  the  Circuit  Court  for  St.  Croix  County. 

Anthony  Suitor  died  at  his  residence  in  Oskaloosa,  Iowa, 

intestate,  February  3, 1876,  seised  of  160  acres  of  land  in 
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the  town  of  Rush  River,  St.  Croix  county,  described  as  the 
S.  E.  J  of  section  24.  He  left  him  surviving  a  widow,  Mag- 
deline,  and  four  children,  to  wit,  Martha,  born  February  16, 
1865;  Ellen,  born  December  4,  1866;  Louis,  born  February 
20, 1869;  and  Isabella,  born  June  14,  1872.  On  February 
14,  1878,  W.  R.  Nugent  was  appointed  administrator  of 
the  estate  of  said  Suitor,  and  duly  qualified  as  such,  and  on 
August  26,  1878,  said  Nugent  was  appointed  guardian  for 
said  four  minor  heirs,  and  qualified  as  such.  Soon  after, 
said  Nugent,  as  such  guardian  and  administrator,  employed 
J.  S.  Moffat,  of  St.  Croix  county,  as  attorney  to  take  charge 
of  and  look  after  said  land,  and  see  that  the  taxes  thereon 
should  be  paid  in  due  season.  Said  Moffat  neglected  such 
duty,  and  allowed  said  land  to  be  gold  for  taxes  in  May, 
1881,  1882,  1883,  and  1884,  and  bid  in  the  same,  and  took 
the  several  tax  certificates  in  his  own  name.  On  August 
9,  1882,  said  Martha  Suitor  married  one  John  H.  Ilaney. 

On  March  10,  1884,  this  plaintiff,  AntJiony  McConnell^ 
wrote  said  Moffat  to  the  effect  that  he  had  ascertained  that 
he  held  such  tax  certificates  and  would  be  entitled  to  a  tax 
deed  May  16,  1884,  and  expressing  a  desire  to  buy  the  tax 
certificates  or  the  land  when  he  obtained  a  tax  deed.  Mof- 
fat thereupon  assigned  the  tax  certificate  on  the  sale  of 
1881  to  his  daughter,  the  defendant  Mary  M.  Iluglies^  and 
on  May  19,  1884,  she,  through  said  Moffat,  obtained  a  tax 
deed  of  said  premises  on  such  certificate,  and  the  same  was, 
on  May  24,  1884,  duly  recorded,  and  thereupon  and  on  the 
same  day  the  said  Mary  M,  and  Thomas  Hughes  made  an 
agreement  to  sell  said  land  to  the  said  McConnell^  in  con- 
sideration of  $500  to  be  paid,  and  thereupon  quitclaimed 
the  same  to  said  McConnell  by  deed  reciting  such  consider- 
ation. On  April  17,  1885,  the  said  Magdeline  Suitor  mar- 
ried one  John  Nagle. 

On  May  18,  1885,  said  Nugent,  discovering  that  said  land 
bad  been  sold  for  taxes  as  mentioned,  deposited  the  money 
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to  redeem  the  same,  as  prescribed  by  sec.  1166,  R  S.,  and 
took  the  usual  redemption  receipt  therefor.  On  November 
3,  18S7,  said  Nugent  demanded  a  quitclaim  deed  of  said 
premises,  and  tendered  to  McConnell  the  amount  he  had 
paid  for  taxes  thereon  and  interest,  which  he  declined  to 
accept.  Thereupon  the  said  Louis  and  Isabella  Suitor  as 
such  minors,  by  their  said  guardian,  and  the  said  Ellen 
Suitor  and  Martha  and  John  H.  Haney,  and  Magdeline  and 
John  Nagle  commenced  an  action  against  said  John  S.  Mof- 
fat, Mary  M,  and  Thomm  Hughes^  and  said  Anthony  Mo- 
Connelly  to  set  aside  said  tax  deed  and  quitclaim  deed. 
Within  twenty  days  thereafter  said  McConnell  gave  notice 
to  the  said  Mai*y  M.  and  Thomda  Hughes  to  defend  said 
action  and  his  said  title.  Said  McConnell  appeared,  and  by 
his  attorneys,  Bashford  &  Disney,  answered  in  said  action, 
and  the  said  MoflPat  and  Mary  M.  and  Thomas  Hughes  ap- 
peared by  their  attorney,  Humi>hrey,  and  separately  an- 
swered therein. 

'  The  trial  of  said  action  resulted  in  findings,  filed  July  3, 
1889,  to  the  effect  that  the  notice  of  the  tax  sale,  May  17, 
1881,  as  required  by  sec.  1130,  R.  S.,  was  only  published 
commencing  April  8,  1881,  and  ending  April  29, 1881;  that 
on  the  sale  thereof  only  nine  acres  of  the  north  side  of  each 
forty  were  sold  to  said  Moffat;  that  in  pursuance  of  an  un- 
derstanding between  him  and  said  Hughes  and  other  bid- 
ders and  the  county  treasurer,  they  refused  to  accept  the 
land  so  bid  off  on  said  sale,  and  thereupon,  without  adjourn- 
ment, and  on  the  next  day.  May  18,  1881,  the  treasurer  re- 
sold the  whole  of  said  land  to  said  Moffat ;  that  the  notice 
required  by  sec.  1170,  R.  S.,  was  only  published  commenc- 
ing August  3,  1883,  and  ending  November  2,  1883,  for  the 
issuance  of  the  tax  deed  May  19,  1884;  that  May  18,  1885, 
Nugent  redeemed  from  all  of  said  tax  sales  as  mentioned. 
As  conclusions  of  law  the  court  found  that  said  tax  deed 
and  said  quitclaim  deed  were  void,  and  dismissed  the  com- 
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plaint  therein  as  to  Moffat  and  Mary  M.  and  Thrnnds  Hughea^ 
without  costs,  bat  found  that  the  plaintiff  was  entitled  to 
judgment  against  said  McConnell  for  $12  damages  for  tim- 
ber removed  from  said  premises,  and  for  costs,  in  all  amount- 
ing to  $129.14. 

On  October  5,  1889,  th^  plaintiff,  Anthony  McCormeU^ 
commenced  this  action  against  the  said  Mary  M.  and 
Thomas  Huglies  and  the  complaint  herein  alleges  that  in 
making  said  purchase  from  the  said  Mary  M,  and  Thomas 
Ilughes  to  him  the  said  plaintiff,  the  said  Thomas  acted  as 
agent  for  the  said  Mai^  M,;  that  the  facts  were,  in  effect, 
as  stated ;  and  further  alleges  that  the  said  defendants  and 
the  said  Thmnas^  as  such  agent,  falsely  represented  to  the 
said  McConnell  that  the  said  Mary  M.  had  a  good  and  per- 
fect title  to  said  premises,  and  that  said  Anthony  Suitor 
was  dead,  and  had  left  no  minor  heirs,  but  only  a  widow 
who  had  been  married  several  years;  and  that  the  said 
Thomas  and  Mary  M.  knew  such  representations  to  be 
false  at  the  time  they  were  made ;  that  the  plaintiff,  rely- 
ing upon  said  representations,  was  induced  to  pay,  and  did 
pay  on  said  purchase,  in  June,  1884,  $504.50;  that  the  said 
plaintiff  had  also  paid  the  said  prior  judgment,  with  inter- 
est, in  said  former  action,  amounting  to  $131.55;  that  he 
had  expended  for  counsel  fees  and  costs  in  said  action,  $212; 
that  he  had  lost  time  in  and  about  the  same  to  the  value  of 
$40;  which  several  sums,  with  interest,  amounted  in  the 
aggregate  to  $1,152.91,  for  which  amount  he  demanded 
judgment.  The  defendants  answered,  and  upon  the  triaJ, 
November  19,  1890,  and  upon  the  facts  proved  substan- 
tially as  stated,  the  court  granted  a  nonsuit,  and  judgment 
of  nonsuit  was  thereupon  entered,  with  costs  taxed  at 
$62.16.     From  that  judgment  the  plaintiff  appeals. 

The  cause  was  submitted  for  the  appellant  on  briefs  by 
E.  H.  Starts  and  for  the  respondents  on  the  brief  of  II.  i. 
Humphrey  and  Baker  c&  Ilelnis. 
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Cassoday,  J.  It  is  true,  as  contended  by  counsel  for  de- 
fendants, that  a  party  cannot  maintain  an  action  to  rescind 
a  contract  in  part,  on  the  ground  of  fraud,  and  at  the  same 
time  aflBrm  the  residue  under  which  he  has  taken  a  benefit. 
Hendricks  v,  Goodrich^  15  Wis.  679;  Grant  v.  Zaw,  29  Wis. 
99;  ZUske  v.  Goldberg,  38  Wis.  223;  Hyalip  v,  French,  52 
Wis.  516;  Hoffman  v.  King,  70  Wis.  381.  This,  however, 
is  not  such  an  action,  although  the  brief  of  the  plaintiffs 
counsel  seems  to  so  designate  it.  From  a  careful  examina- 
tion of  the  complaint  we  are  convinced  that  it  is  an  action 
for  damages  by  reason  of  the  frauds  alleged. 

In  granting  the  nonsuit  the  trial  judge,  among  other 
things,  in  effect  ^aid  that  there  was  plenty  of  evidence  tend- 
ing to  prove  that  McConnell  was  induced  to  make  the  pur- 
chase and  pay  his  money  by  false  representations  knowingly 
made  by  Mr.  Hughes;  that  it  appeared  upon  the  trial  that 
the  tax  deed  was  "  utterly  void,  not  only  for  the  reason 
that  there  were  minor  heirs,  but  for  the  further  reason  that 
the  same  was  made  in  a  manner  entirely  illegal,  and  almost 
scandalously  so,  in  defiance  of  all  rules  concerning  those 
things.'^  There  is  evidence  tending  to  prove  that  the  rep- 
resentations so  mad©  by  Hughes  to  induce  McConnell  to 
make  the  purchase  were  to  the  eflfect  that  the  title  of 
Mrs.  Hughes  from  the  county  was  perfectly  good;  that  her 
right  and  title  to  the|  land  was  all  straight ;  that  the  tax 
sale  from  the  county,  upon  which  the  tax  deed  issued,  was 
good;  that  the  original  owner.  Suitor,  left  no  minor  heirs 
him  surviving,  nor  any  claimants  thdt  would  interfere  with 
his  title. 

The; court  appears  to  have  granted  the  nonsuit  on  the 
ground  that  the  tax  deed  was  utterly  void  for  two  reasons, 
dehors  such  representations;  and  hence  that  McConnell 
never  would  have  acquired  a  good  title  under  it,  even  had 
such  minor  heirs  never  redeemed,  as  mentioned  in  the  fore- 
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going  statement.  One  of  such  reasons  is  that  the  publica- 
tion of  the  notice  of  sale  required  by  sec.  1130,  R  S.,  and 
the  notice  to  redeem  required  by  sec.  1170,  R  S.,  men- 
tioned in  said  statement,  were  both  short.  The  tax  deed 
appears  to  have  been  valid  upon  its  face,  and  hence,  upon 
being  recorded,  it  put  the  constructive  possession  of  the 
land  in  Mrs.  Hughes^  and  the  plaintiff  as  her  grantee.  Such 
short  notices  were  not  errors  or  defects  "  going  to  the  va- 
lidity of  the  assessment,  and  affecting  the  groundwork  of 
the  tax,"  «o  as  to  bring  those  claiming  under  the  original 
owner  within  the  one  year  statute  of  limitations.  Sec.  3, 
ch.  309,  Laws  of  1880;  sec.  1210A,  S.  &  B.Ann.  Stats.; 
Urquhart  v.  Wescottj  65  Wis.  135 ;  Morrow  v.  Zander,  77 
Wis.  77.  That  tax  deed  was  record^  May  24,  1884,  and 
the  action  to  set  aside  the  same  by  those  claiming  under 
the  original  owner  was  not  commenced  until  after  Novem- 
ber 3,  1887,  which  was  considerably  more  than  three  years 
after  the  tax  deed  was  so  recorded.  The  statute  then  in 
force,  as  now,  expressly  provides  that  "  no  action  shall  be 
maintained  by  the  former  owner,  or  any  person  claiming 
under  him,  to  recover  the  possession  of  any  land  or  any  in- 
terest therein  which  shall  have  been  conveyed  by  deed  for  the 
nonpayment  of  taxes,  or  to  avoid  such  deed,  against  any 
person  claiming  under  such  deed,  unless  such  action  shall 
be  brought  within  three  years  next  after  the  recording  of 
such  deed."  Sec.  2,  ch.  309,  Laws  of  1880;  sec.  1188,  S.  & 
B.  Ann.  Stats.  After  the  statute  of  limitation  has  thus  run 
in  favor  of  a  tax  deed,  evidence  of  mere  irregularities  in 
levying  the  taxes,  making  the  sales,  or  issuing  the  tax  deed, 
is  inadmissible  to  support  the  title  of  the  original  owner  or 
any  one  claiming  under  him;  since  all  such  defects  are 
cured  by  such  statutes.  Dupen  v.  Wetherby,  79  Wis.  203. 
But  such  statute  of  Limitation  did  not  run  against  th^ 
minor  heirs  at  law  of  the  original  owner,  for  the  reason 
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that  they  are  expressly  excepted  from  the  operation  of  such 
statute.  The  redemption  by  the  minor  heirs,  May  18, 1885, 
under  sec.  1166,  R.  S.,  as  mentioned  in  the  foregoing  state- 
ment, operated  to  free  and  discharge  the  land  from  the  tax 
deed,  at  least  so  far  as  their  rights,  title,  and  interests 
therein  were  concerned. 

The  other  reason  suggested  by  the  trial  judge  for  hold- 
ing such  tax  deed  utterly  void,  dehors  such  false  representa- 
tions, is  the  breach  of  trust  by  Moflfat  as  attorney  for  the 
guardian  of  said  minors,  and  the  collusion  between  him  and 
the  defendants  and  the  county  treasurer,  whereby  the  tax 
deed  was  for  the  entire!  quarter  section,  instead  of  being 
for  the  small  fraction  which  was  sold  ad  mentioned  in  said 
statement.  But  such  breach  of  trust  and  collusion  cer- 
tainly cannot  be  made  available  as  a  defense  to  the  fraud 
alleged,  and  which  there  is  evidence  tending  to  prove. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial 


Ceook,  Administrator,  Appellant,  vs.  The  First  National 
Bank  of  Bababoo,  Eespondent. 

,  September  1  —  September  27, 1892. 

Gift  of  money  in  bank:  Delivery:  Ulection  between  remedies. 

1.  A  bank  gave  to  one  A.  a  writing,  signed  by  the  cashier,  acknowledg- 
ing the  receipt  from  A.  of  four  bonds  "  to  be  sold  and  the  proceeds 
placed  to  her  credit  .  .  .  ;  also  for  collection  $221  in  coupons.*' 
Afterwards  A.  indorsed  upon  such  receipt  an  order,  signed  by  her 
and  addressed  to  the  cashier :  **  Please  let  C.  M.,  my  nephew,  have 
the  amount  of  the  within  bill."  Held,  that  the  receipt  was  in  the 
nature  of  a  certificate  of  deposit,  and  its  delivery,  so  indorsed  to 
C  H.  with  the  intention  of  giving  to  him  the  fund  due  from  the 
bank  operated  as  a  valid  gift  of  such  fund. 
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2b  An  action  ex  contractu  to  recover  jnonej  paid  by  a  bank  to  defend- 
ant and  alleged  to  have  been  had  and  received  by  him  to  the  use  of 
plaintiff,  is  an  election  to  ratify  and  affirm  the  payment,  and  pre- 
cludes a  subsequent  action  to  recover  the  money  from  the  bank  on 
the  gi'ound  tliat  such  payment  was  unauthorized. 

APPEAL  fron^  the  Circuit  Court  for  Sauk  County. 

The  appellant,  in  his  capacity  as  administrator  of  the  es- 
tate of  Lucretia  Austin,  deceased,  brought  this  suit  against 
the  respondent,  alleging  that  prior  to  and  at  the  time  of 
her  death  there  was  deposited  in  the  defendant  bank,  of 
the  moneys  of  the  said  Lucretia  Austin,  and  to  her  credit, 
the  sum  of  $4,504.70,  which  sum  it  was  alleged  was  due  and 
owing  to  her,  the  said  Lucretia  Austin,  from  the  defendant 
bank,  at  the  time  of  her  death,  but  the  defendant  still  has 
and  holds  it,  and  on  demand  of  plaintiff  has  refused  to  pa}'^ 
the  same. 

The  answer  alleges,  in  substance,  as  a  first  defense,  that; 
prior  to  the  death  of  the  said  Lucretia  Austin,  and  on  the 
28th  of  December,  1887,  the  defendant  received  from  her 
four  United  States  government  bonds,  with  directiops  to 
sell  them  and  place  the  proceeds  to  her  credit;  and  also 
received  therewith,  at  the  same  time,  for  collection,  certain 
interest  coupons  of  the  value  of  $221,  the  proceeds  of  which 
were  in  like  manner  to  be  placed  to  her  credit.  That  such 
proceeds  of  the  bonds  and  coupons  were  $4,504.70,  and 
were,  immediately  after  the  sale  of  said  bonds  and  collec- 
tion of  said  coupons,  placed  to  her  credit  in  the  said  bank; 
that  they  were  receipted  for  by  the  cashier  of  said  bank 
when  it  received  them,  as  follows : 

'^  Ironton,  Dec.  28,  '87. 

"  Received  of  Lucretia  Austin  four  4J  registered  bonds. 
No.  43,981,  No.  43,986,  No.  43,983,  No.  43,982,  to  be  sold 
and  the  proceeds  placed  to  her  credit  in  the  1st  Nat'l  Banl% 
of  Baraboo;  also  for  collection,  $221  in  coupons.  ^ 

"Chas.  L.  Spboat,  Cashier." 
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Lucretia  Austin  died  January  3, 1888,  and  afterwards  on 
the  6th  of  February,  1888,  the  said  receipt  was  presented 
at  the  defendant  bank  by  Charles  Mitchell,  indorsed  upon 
the  back  thereof  as  follows : 

"  Ironton,  Sauk  Co.,  Wis. 

"Jfr.  Chas,  L.  Sproa/ty  Baraboo^  Wis. —  Sir:  Please  let 
Chas.  Mitchell,  my  nephew,  have  the  amount  of  the  within 
bill,  and  oblige  Lucretia  Austiis^. 

"Witness: 

"W.  H.  Mitchell, 
"Catharine  Dyson." 

Said  indorsement  wa^  dated  January  2, 1888.  That  the 
said  Sproat,  as  cashier  of  the  bank,  upon  the  presentation 
of  the  receipt  so  indorsed,  paid  to  the  said  Mitchell  the 
amount  aforesaid,  namely,  $4,504.70.  The  defendant  al- 
leged that  by  the  delivery  of  the  said  receipt  with  the  order 
of  direction  so  6iade  thereon,  the  said  Lucretia  Austin,  on 
the  2d  of  January,  1888,  "intended  to  give,  and  did  give," 
the  amount  for  which  the  said  receipt  was  given,  to  wit,  the 
sum  of  $4,504.70,  to  the  said  Charles  Mitchell,  or  to  the 
said  Charles  Mitchell  and  others,  to  wit,  to  said  Charles 
Mitchell  and  his  brothers  and  sisters. 

The  second  defense  was  that  the  plaintiff,  as  such -admin- 
istrator of  the  estate  of  Lucretia  Austin,  after  the  payment 
of  the  said  sum  of  money  to  Charles  Mitchell,  as  aforesaid, 
upon  the  said  receipt  bearing  the  indorsement  and  order 
above  mentioned,  commenced  an  action  in  the  circuit  court 
for  Sauk  county  against  said  Mitchell  and  others,  and  re- 
covered judgment  for  the  amount  so  paid  by  the  defendant 
in  this  action  to  the  said  Charles  Mitchell  on  the  6th  day 
of  February,  1888,  to  wit,  $4,504.70,  together  with  interest 
thereon ;  that  said  judgment  was  for  the  same  demand  and 
claim  made  in  this  action  against  the  defendant.  And  it  is 
averred  that  the  plaintiff,  by  instituting  the  action  against 
Mitchell  and  others,  and  prosecuting  the  same  and  recover- 
VOL.83— 8 
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ing  judgment  therein  for  money  collected  on  said  bonds 
and  coupons,  and  paid  by  the  defendant  to  the  said  Charlies 
Mitchell,  as  aforesaid,  on  presentation  of  said  receipt  and 
indorsement,  elected  to  hold,  and  did  hold,  the  said  Charles 
Mitchell  and  his  codefendants  liable  thereon,  and  thereby 
waived  the  right  to  claim  the  same  of  the  defendant. 

The  plaintiff  demurred  to  the  answer.  The  circuit  court 
overruled  the  demurrer,  and  from  the  order  thereon  plaint- 
iff appealed. 

For  the  appellant  there  was  a  brief  by  G,  Stevens^  and 
oral  argument  by  J.  H.  McCrory.  They  contended  that 
the  recovery  of  a  barren  judgment  against  Mitchell  did  not 
preclude  a  recovery  against  the  bank.  Dissenting  opinion 
by  RuGER,  C.  J.,  in  Fowler  v.  Bowery  Sav.  Bank^  113  N.  Y. 
450 ;  Avery  v.  Swords^  28  111.  App.  202 ;  Connihan  v.  Thomp- 
son^ ill  Mass.  272;  Boweii  v.  JUandeville^  29  Hun,  42; 
Allaire  v.  Whitney^  1  Hill,  484;  Drake  v.  Mitchell^  3  East, 
258 ;  Chijpma/n  v.  Martin^  13  Johns.  241 ;  Martin  v.  Davisy 
SO  Wis.  376 

a.  D.  Evansy  for  the  respondent,  argued,  among  other 
things,  that  a  party  may  not  assume  successive  positions  in 
the  course  of  a  suit  or  series  of  suits,  in  reference  to  the 
same  fact  or  state  of  facts,  which  are  inconsistent  with  each 
other  or  mutually  contradictory.  2  Black,  Judg.  sec.  632 ; 
LUley  V,  Adams^  108  Mass.  50 ;  Haadey  v.  Foley,  18  B.  Mon. 
519;  Equitable  Life  Ins,  Soc.  v.  May,  82  Ga.  646.  When 
remedies  are  not  concurrent,  and  a  choice  between  them  is 
once  made,  the  right  to  follow  the  other  is  forever  gone. 
Boots  V.  Ferguson,  46  Hun,  131 ;  Riley  v.  Albany  Sav.  Bank, 
36  id.  522;  Bank  of  Belmt  v.  Beale,  34  N.  Y.  473;  Kennedy 
V.  Thorp,  51  id.  174;  Fields  v.  Bland,  81  id.  239.  When  a 
party  has  the  choice  to  affirm  or  disaffirm  the  act  of  a  third 
party,  and  affirmance  involves  the  assertion  of  rights  in- 
consistent with  disaffirmance,  or  vice  versa,  the  choice  hav- 
ing been  once  made  and  a  remedy  invoked,  the  election  is 
conclusive  and  the  party  cannot  thereafter  assert  a  right  or 
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invoke  a  remedy  predicated  on  such  affirmance  or  disaffirm- 
ance. ItaiosoTh  V.  Turnery  4  Johns.  470;  Rodermund  v. 
Clark,  46  N.  Y.  354;  Riley  v.  Albany  Sav.  Bank,  36  Hun, 
513,  522,  affirmed,  103  N.  Y.  669;  Morris  v.  Rexford,  18 
N.  Y.  552;  Boots  v.  Ferguson,  46  Hun,  129;  JVew  York  F, 
Ins.  Co,  V.  Lawrence,  14  Johns.  46,  56 ;  Bank  of  Beloit  v. 
BeaU,  34  N.  Y.  473;  Moll^  v..  Tuska,  87  id.  166, 169;  Nan- 
son  V.Jacob,  93  Mo.  331.  See,  especially, -?bw?Zer  v.,Boio- 
ery  Sav.  Banh,  116  N.  Y.  450,  10  Am.  St.  Kep.  479,  and  4 
L.  R  A.  145;  Terry  v.  Munger,  121  N.  Y.  161,  8  L.  R  A. 
216.  Eatification,  besides  being  a  branch  of  the  law  of 
agency,  is  also  a  branch  of  the  law  of  election  and  waiver. 
Bishop,  Contracts,  sec.  844.  One  may  so  ratify,  adopt,  or 
acquiesce  in  the  act  of  a  forger  as  to  be  bound  by  a  for- 
gery. Rudd^.  Matthews,  79  Ky.  479;  Cohen  v.  Teller,  93 
Pa.  St.  123.  One  may  even  ratify  a  theft  so  as  to  make 
good  the  title  to  stolen  property.  Sanford  v.  Fourth  Nat. 
Bank,  39  N.  Y.  St.  Rep.  457.  If  one,  without  actually  induc- 
ing another  to  act  m  a  particular  way,  ^ent  to  the  thing 
done  and  seek  to  derive  a  benefit  from  it,  he  cannot,  in  case 
of  disappointment,  repufdiate  the  validity  of  the  act  assented 
to.  Bigelow,  Estoppel  (3d  ed.),  579 ;  Field  v.  Doyon^  64 
Wis.  560;  BeaXl  v.  BwrcLay,  10  B.  Mon.  261,  264. 

PiNNEY,  J.  1.  The  receipt  set  out  in  evidence  given  by 
the  bank  to  Lucretia  Austin  for  the  four  bonds  and  $221 
in  coupons,  the  former  to  be  sc4d  and  the  latter  to  be  col- 
lected, and  the  proceeds  to  be  placed  to  her  credit,  was 
more  than  a  mere  receipt.  It  was  of  a  contractual  char- 
acter, defining  the  duty  of  tHe  bank  in  the  premises,  and 
was  the  sold  evidence  which  Mrs.  Austin  had  to  establish 
her  right  to  the  fund  produced  by  the  sale  of  the  bonds 
and  collection  of  the  coupons.  The  bank,  upon  such  sale 
and  collection,  became  her  debtor  for  the  amount.  The 
receipt  was  in  the  nature  of  a  certificate  of  deposit.  Plainly, 
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the  bank  would  not  be  expected  to  or  be  bound  to  pay  over 
the  money  without  the  surrender  of  its  obligation  to  Mrs. 
Austin.  The  receipt  was,  therefore,  potentially  the  fund 
itself,  without  which,  in  the  ordinary  course  of  business,  it 
could  not  be  obtained ;  and  equitably  at  least,  if  not  legally, 
it  possessed  all  the  characteristics  of  a  regular  certificate  of 
deposit.  It  represented  the  money,  the  proceeds  of  the 
bonds  and  coupons.  The  answer  alleges,  in  substance,  the 
delivery  of  this  receipt  with  the  indorsement  thereon  by 
Mrs.  Austin  to  her  nephew,  Charles  Mitchell,  five  days 
after  its  date,  and  one  day  before  her  death,  and  that  she 
thereby  "  intended  to  give,  and  did  give,"  the  entire  fund 
produced  from  the  bonds  and  coupons  —  $4,504.70, —  to  the 
said  Charles  Mitchell,  or  to  him  and  his  brothers  and  sis- 
ters. Construed  with  reasonable  liberality,  the  answer 
must  be  held  to  allege  a  gift  of  this  fund  due  from  the 
bank  to  Mrs.  Austin,  under  the  circumstances  above  stated, 
to  the  party  named  in  the  order,  and  evidence  would  doubt- 
less be  admissible  under  the  answer  to  show  a  gift  of  the 
fund  either  i7iter  vivos  or  causa  rnortt^. 

A  gift  inier  vivos  must  be  completed  by  a  delivery  of  the 
subject  of  the  gift.  A  donatio  causa  mortis  must  be  com- 
pletely executed,  so  far  as  delivery  is  concerned,  in  the 
lifetime  of  the  donor,  preciselj'  as  required  in  the  case  of 
gifts  inter  vivos.  A  donatio  causa  mortis  is  a  gift  absolute 
in  form,  made  by  the  donor  in  anticipation  of  his  speedy 
death,  and  intended  to  take  efFect  and  operate  as  a  trans- 
fer of  title  only  upon  the  happening  of  the  donor's  death. 
The  gift  must  be  absolute,  with  the  exception  of  the  condi- 
tions inherent  in  its  nature,  and  a  delivery  of  the  article 
donated  is  a  necessary  element ;  but  it  may  be  revoked  by 
the  donor,  and  is  completely  revoked  by  his  recovery  from 
the  sickness  or  escape  from  the  danger  in  view  of  which  it 
was  made.  And,  if  not  so  revoked,  the  gift  may  be  taken 
by  the  administrator  of  the  donor,  if  necessary  for  the  pay- 
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ment  of  his  debts.     3  Pom.  Eq.  Jur.  §  1146;  Basket  v.  Has- 
sell,  107  U.  S.  609,  610;  IlenscM  v.  Maurer,  69  Wis.  576. 

The  question  presented  by  the  first  defense  is  whether 
the  delivery  of  the  receipt,  indorsed  as  stated,  to  Charles 
Mitchell,  with  intent  to  give  him  the  proceeds  of  bonds 
and  coupons,  could  operate  as  a  gift ;  for  whether  the  gift 
was  one  inter  vivos  or  was  intended  as  a  donatio  causa 
mortis  is  not  a  material  question,  as  it  is  abundantly  shown 
by  the  authorities  that,  so  far  as  the  subjects  which  may  be 
disposed  of  by  gift  and  the  question  of  delivery  are  con- 
cerned, the  law  is  the  same  in  either  case.  Campus  Appeal, 
36  Conn.  92,  93;  Harris  v.  Clark,  3  K  Y.  93,  113;  Gr(y^er 
V.  &rover,  24  Pick.  261,  264 ;  Basket  v.  Hassell,  107  U.  S.  614. 
The  law  favors  free  and  comprehensive  power  of  disposition 
by  an  owner  of  his  property,  and  the  rigor  of  the  earlier 
cases  has  been  materially  relaxed,  both  as  to  the  subjects  of 
such  gifts  and  as  to  what  will  serve  as  a  deilivery  to  make 
them  effectual.  This  is  well  illustrated  by  the  cases  above 
cited,  in  which  it  is  held  that  the  thing  given  must  be  de- 
livered,  or  it  must  be  placed  in  the  power  of  the  donee  by 
delivery  to  him  of  the  means  of  obtaining  possession.  "As 
to  the  character  of  the  thing  given,"  says  Shaw,  C.  J.,  in 
Chase  V.  Bedding,  13  Gray,  418,  420,  "  the  law  has  under- 
gone some  changes.  Originally  it  was  limited,  with  some 
exactness,  to  chattels,  to  some  object  of  value  deliverable  by 
the  hand ;  then  extended  to  securities  transferable  solely  by 
delivery,  as  bank  notes,  lottery  tickets,  notes  payable  to 
bearer  or  to  order  and  indorsed  in  blank;  subsequently  it 
hf^  been  extended  to  bonds  and  other  choses  in  action  in 
writing  represented  by  a  certificate,  when  the  entire  equi- 
table interest  is  assigned ;  and  in  the  ver}^  latest  cases  on  the 
subject  in  this  commonwealth  it  has  been  held  that  a  note 
not  negotiable,  or,  if  negotiable,  not  indorsed,  but  delivered, 
passes  with  a  right  to  use  the  name  of  the  administrator  of 
the  promisee  to  collect  for  the  donee's  own  use.''    And  in 
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Parish  V,  Stonej  14  Pick.  198,  speaking  of  the  extension  of 
the  doctrine  to  include  choses  in  action  delivered  so  as  to 
operate  only  as  a  transfer  by  equitable  assignment  or  a 
declaration  of  trust,  Shaw,  C.  J.,  also  says  that  "  these  cases 
all  go  on  the  assumption  that  a  bond  or  other  security  is  a 
valid,  subsisting  obligation  for  the  payment  of  a  sum  of 
i^oney,  arid  the  gift  is  in  effect  a  gift  of  the  numey  by  a  gift 
and  delivery  of  the  itistrujnerU  that  shows  Us  existence  and 
affords  the  means  of  reducing  it  to  possession^'* 

It  has  since  been  repeatedly  held  "  that  a  deposit  in  a 
savings  bank  may  be  the  subject  of  a  valid  donatio  causa 
mortisy  as  well  as  of  a  gift  inter  vivoSy  and  that  such  a  gift 
may  be  proved  by  the  delivery  of  the  bank  book  to  the 
donee  or  a  third  person  for  him ;  tiiat,  as  there  can  be  no 
manual  delivery  of  the  credit  which  the  donor  has  in  the 
bank,  the  delivery  of  the  book  which  represents  the  de- 
posit, and  is  the  only  evidence  in  the  possession  of  the 
donor  of  his  contract  with  the  bank,  together  with  an 
order  or  assignment,  operates  as  a  complete  transfer  of  the 
existing  fund,  and  is  all  the  delivery  of  which  the  subject 
is  capable."  Pierce  v.  Boston  Sav.  Bank^  129  Mass.  430,  and 
cases  cited ;  Davi^  v.  Ney^  125  Mass.  590 ;  IliU  v,  Steven- 
son^  63  Me.  367 ;  Camp's  Appeal^  36  Conn.  88.  In  Bidden 
V.  Thrall,  126  N.  Y.  572,  577,  578,  it  was  held  that  the  de- 
posit book  in  a  savings  bank  answers  the  same  purpose  as  a 
certificate  of  deposit  in  other  banks,  and  that  any  delivery 
which  transfers  to  the  donee  either  the  legal  or  equitable 
title  is  sufficient  to  effectuate  a  gift;  and  a  gift  of  the 
moneys  due  a  depositor,  by  delivery  of  the  deposit  book, 
was  upheld,  notwithstanding  a  by-law  of  the  bank,  printed 
in  the  book,  required  an  order  or  power  of  attorney  when 
some  person  other  than  the  depositor  attempted  to  draw 
the  money ;  and  the  donee  in  that  case  had  no  such  power, 
but  the  court  held  that  he  had  the  same  right  to  enf  jrce 
payment  that  he  would  have  had  if  he  had  been  the  donee 
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of  any  non-negotiablo  chose  in  action  or  a  certificate  of  de- 
posit or  unindorsed  note,  and  could  establish  bis  right  to . 
payment  in  suph  case  by  any  proof  showing  that  he  was 
the  al)solute  legal  owner. 

It  is  well  settled  that  in  order  to  constitute  a  valid  as- 
signment of  a  debt  or  other  chose  in  action,  in  equity,  no 
particular  form  of  ^words  is  necess&ry.  Any  words  which 
show  an  intention  of  transferring  or  appropriating  the  chose 
in  action  to  the  assignee  for  a  valuable  consideration  are 
sufficient;  nor  is  any  written  instrument  required.  Any 
order,  writing,  or  act  which  makes  an  appropriation  of  the 
fund  amounts  to  an  equitable  assignment^  and  an  oral  or^ 
written  declaration  may  be  as  effectual  as  the  most  formal 
iustrument.  An  order  for  or  payable  out  of  a  particular 
fund,  not  only  as  between  the  drawer  and  payee,  but  as  re- 
gards the  drawee,  will  so  operate,  though  not  accepted  by 
him.  1  Am.  &  Eng.  Ency.  of  Law,  835,  and  cases  cited 
i^i  ut  supra.  The  same  is  true  as  to  gifts  of  choses  in  ac- 
tion, if  a  delivery,  or  what  in  judgment  of  law  amounts  to 
such,  takes  place.  In  Wilson  v.  Carpeivter^  17  Wis.  516, 
CoLB,  J.,  says :  "  Delivery  is  essential,  both  at  law  and  in 
equity,  to  the  validity  of  a  parol  gift  of  a  chattel  or  chose 
in  action ;  and  it  is  the  same  whether  it  be  a  gift  inter  vivos 
or  eatisa  mortis.  Without  actual  delivery  the  title  does  not 
pass; "  and  he  quotes  2  Kent,  Comm.  439^  where  the  author 
says:  "  Delivery  in  this,  as  in  every  other,  case  must  be  ac- 
cording to  the  nature  of  the  thing.  It  must  be  an  actual 
delivery,  so  far  as  the  subject  is  capable  of  delivery.  It 
must  be  secundum  suhjectam  materiam^  and  be  the  true  and 
effectual  way  of  obtaining  the  command  and  dominion  of 
the  subject.  If  the  thing  be  not  capable  of  actual  delivery 
there  must  be  some  act  equivalent  to  it.  The  donor  must  - 
part  not  only  with  the  possession,  but  with  the  dominion, 
of  the  property.  If  the  thing  given  be  a  chose  in  action, 
the  law  requires  an  assignment  or  some  equivalent  instru- 
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ment,  and  the  transfer  must  be  actually  executed.^  Hen- 
schel  V.  MaureTj  69  Wis.  576 ;  Brxmn  v.  Schitett,  59  Wis. 
209. 

In  Flajn  v.  Keen^  4  Leigh,  333,  26  Am.  Dec.  322,  an  oral 
gift  of  a  bond  in  suit,  accompanied  by  a  delivery  of  the  attor- 
ney's receipt  for.it,  was  held  a  valid  gift  of  the  bond,  Carr, 
J.,  saying:  "  The  bond  itself  could  not  be  delivered.  It  was 
in  court,  in  the  custody  of  the  law.  The  receipt  was  its  rep- 
resentative. ...  As  in  the  case  of  the  key,  the  delivery 
of  the  receipt '  was  the  true  and  effectual  way  of  obtaining 
the  use  of  the  subject.'  Speaking  from  my  own  experience, 
I  should  say  an  attorney  requires  no  better  order  for  the 
payment  of  money  he  has  collected  on  a  bond  than  the  re- 
ceipt he  has  given  for  the  bond.  When  he  takes  this  in, 
with  a  receipt  upon  it  for  the  money,  he  feels  himself  safe." 
In  this  case,  superadded  to  the  receipt  given  by  the  bank 
for  the  bonds  and  coupons,  was  an  order  from  the  party 
depositing  them  for  conversion,  written  upon  the  receipt 
itself.  Moore  v.  Barton,  4  De  Gex  &  S.  517,  520;  Walsh's 
Appeal,  122  Pa.  St.  177,  187-190.  In  Stephenson  v.  King, 
81  Ky.  425,  it  is  shown  that  the  arbitrary  rule  requiring 
an  assignment  and  delivery  of  the  identical  thing  in  order 
to  make  a  gift  of  it  valid  has  been  abandoned ;  and  the  lan- 
guage of  the  court  in  Elayn  v,  Keen^  4  Leigh,  333,  that 
"  there  are  many  things  of  whixjh  actual  manual  tradition 
cannot  be  made,  either  from  their  nature  or  situation  at  the 
time.  It  is  not  the  intention  of  the  law  to  take  fromr  the 
owner  the  power  of  giving  these.  It  merely  requires  that 
he  shall  do  what,  under  the  circumstances,  will  in  reason 
be  equivalent  to  an  actual  delivery,"  —  was  approved ;  and 
it  was  held  that  "  there  is  no  reason  why  the  intention  to 
give  with  the  actual  delivery  of  the  written  evidence  of  the 
right  to  the  thing,  although  in  the  possession  of  another, 
under  the  belief  of  the  donor  that  it  perfects  the  gift,  should 
not  be  held  to  constitute  a  valid  gift  cqamq  mortisP 
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But,  as  already  noticed,  there  was  here  the  written  order 
of  the  donor  on  the  cashier  of  the  bank,  indorsed  on  the 
receipt  itself;  and  it  is  alleged  in  the  answer  that  by  the 
delivery  to  Mitchell  of  these  instruments  Mrs.  Austin  in- 
tended to  give,  and  did  give,  the  fund  in  question  to  Mitch- 
ell The  terms  of  the  order,  it  is  true,  are  ambiguous,  and 
it  is  argued  that  it  amounted  only  to  an  authority  to  Mitch- 
ell to  receive  the  money  as  Mrs.  Austin's  agent.  The  aver- 
ment of  intention  to  give  and  actual  gift  answer  this  objec- 
tion for  the  purposes  of  this  demurrer,  for  we  think  that, 
as  the  language  of  the  order  is  ambiguous,  it  is  entirely 
clear  that  parol  evidence  of  what  occurred  at  the  time  is 
competent  to  show  that  the  order  and  delivery  of  the  re- 
ceipt were  intended  by  Mrs.  Austin  to  operate  as  a  present 
gift,  and  not  as  a  mere  authority  to  receive  the  money  for 
her  use,  as  that  the  delivery  of  the  receipt  and  order  was 
accompanied  with  words  of  present  gift,  or  that  other  con- 
temporaneous facts  and  circumstances  justified  that  conclu- 
sion. We  therefore  hold  that  the  delivery  of  the  receipt, 
with  the  order  indorsed,  with  the  intention  of  giving  the 
chose  in  action  —  the  fund  due  from  the  bank  — to  Mitch- 
ell, constituted  a  valid  gift  to  him  of  the  money  due  from 
the  bank  to  plaintiff's  intestate. 

2,  We  think  that  it  is  a  fair  inference  from  the  allegations 
of  the  second  defense  that  the  action  in  which  the  plaintiff 
as  administrator  recovered  judgment  against  Charles  Mitch- 
ell and  others  in  the  circuit  court  for  Sauk  county,  for  the 
same  money  sued  for  by  him  in  this  action,  was  an  action 
€x  contractu  for  money  had  and  received  by  -them  to  his 
use,  and  the  question  is  whether  the  plaintiff  did  not  thereby 
afBrm  that  the  money  was  properly  paid  over  by  the  de- 
fendant bank  to  them  or  to  Charles  Mitchell  for  his  use, 
so  as  to  preclude  him  from  now  asserting  as  a  basis  of  re- 
covery in  this  action  that  such  payment  was  wrongful. 
The  rule  is  universal  that  where  a  party  has  a  choice  be- 
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tween  two  inconsistent  rights  or  remedies,  and  deliberately 
makes  his  choice,  snch  election  becomes  conclasive  upon 
him  and  precludes  him  from  subsequently  adopting  the 
other.  Mariner  v.  M.  <&  St.  F.  R.  Co.  26  Wis.  89;  Warrm 
V.  Landry,  74  Wis.  144;  Curtis  v.  WiUiamson^  L.  R.  10 
Q-  B.  Cas.  57;  In  re  Davieojiy  L.  R  13  Q.  B.  Div.  64.  If 
the  alleged  gift  to  Mitchell  was  void  or  inoperative  for  any 
reason,  the  bank  still  remained  the  debtor  of  Mrs.  Austin, 
and  the  money  it  paid  to  Mitchell  was  its  own  money,  and 
the  plaintifif  had  no  claim  whatever  to  it.  This  money  so 
paid  could  not  become  the  money  of  the  plaintifif  except 
upon  his'  ratification  of  the  act  of  Mitchell  in  collecting 
and  of  the  bank  in  paying  it  to  him ;  so  that  the  money  he 
thus  received  from  the  bank  became  and  was  money  re- 
ceived and  held  by  him  to  and  for  the  use  of  the  plaintifif, 
and  the  plaintifif  could  have  no  claim  to  it  but  by  electing 
to  treat  it,  as  he  did  by  suing  for  and  recovering  it,  as  his 
money  in  the  hands  of  the  defendants  in  that  action.  He 
could  not  treat  them  as  his  debtors  for  the  money  had  and 
received  from  the  bank  to  his  use,  and  recover  against  them 
on  that  ground,  and  thereafter  sue  and  recover  the  same 
sum  from  the  bank  as  being  still  indebted  to  him.  He  could 
not  sue  and  recover  in  both  actions  at  the  same  time,  nor 
in  succession.  His  rights  and  remedies  ex  contractu  against 
Mitchell  and  others  and  against  the  bank  were  alternative, 
and  not  concurrent ;  and  it  must  follow  necessarily  that 
the  recovery  against  Mitchell  and  others,  although  not 
collectible,  necessarily  extinguished  his  cause  of  action  in 
indebitatxis  asminpsit  (for  it  is  in  that  form)  against  the 
bank.  Numerous  authorities  were  cited  by  the  respond- 
ent's counsel  sustaining  this  view  of  the -case,  among  which 
is  the  case  of  Fowler  v.  Bowery  Sav.  Bank,  113  N.  Y.  450, 
which  was  a  case  where  a  person  entitled  to  a  savings- 
bank  deposit,  which  had  been  paid  without  authority  to 
another  person,  had  a  right  of  action  therefor  against  the 
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bank  as  debtor,  and  one  against  the  party  so  receiving 
it  for  money  had  and  received;  and  it  was  held  that 
by  bringing  either  action  he  lost  the  right  to  the  other, 
and  that  a  judgment  against  the  party  who  wrongfully 
received  the  money  from  the  bank,  althongh  uncollect- 
ible, was  a  bar  to  an  action  against  the  bank.  Tliis 
case  seems  to  have  been  thoroughly  discussed,  and  has 
been  cited  elsewhere  with  approbation,  and  wras  affirmed 
in  Terry  v.  Munger^  121  N.  Y.  161;  and  subsequently 
the  same  point  was  decided  in  a  well-reasoned  opinion  in 
EquitaUe  L,  Ass,  Soc.  v.  May^  82  Ga.  646.  The  case  is  the 
same  in  principle  as  where  a  party  who  has  waived  the  tort 
by  conversion  of  personal  property  by  suing  in  assumpsit 
is  held  precluded  from  thereafter  maintaining  trover  against 
the  defendant's  vendee  of  the  saiAe  property.  Nidd  t\ 
Burton^  49  Mich.  53 ;  Fa/noeU  v.  Myers,  64  Mich.  234.  The 
subject  of  election  between  inconsistent  remedies  and  the 
effect  of  such  election  is  quite  fully  considered  in  Oinyssman 
V.  Universal  R.  Co,  127  N.  Y.  34,  37-39,  in  which  Fowler  v. 
Bowery  Sav.  Bank,  swpra^  is  cited  with  approval.  It  would 
have  been  a  singular  application  of  legal  principles,  indeed, 
if  the  plaintiff  had  prosecuted  both  these  actions  in  the 
same  court  at  the  same  time,  that  would  permit  the  plaint- 
iff to  recover  against  Mitchell  and  others  on  the  ground 
that  they  had  had  and  received  this  money  from  the  bank 
to  his  use,  and  so  to  obtain  judgment  against  them,  and, 
the  suit  against  the  bank  being  called  for  trial,  would 
allow  him  to  recover  the  same  money  against  the  bank 
on  the  ground  that  it  had  not  been  paid  to  Mitchell  to 
the  plaintiff's  use,  but  the  bank  still  was  indebted  to  the 
plaintiff  for  it.  The  remedies  pursued  by  the  plaintiff  in 
the  two  actions  are  not  concurrent,  as  in  the  case  of 
several  actions  against  joint  trespassers  and  the  like,  where 
both  actions  proceed  upon  the  same  identical  facts  as  a 
foundation  of  a  recovery,  and  in  which  the  right  involved 
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in  either  case  is  entirely  consistent  with  that  in  the  other. 
It  will  be  found,  upon  close  examination,  that  in  no  case 
can  remedies  be  regarded  as  consistent  unless  predicated 
upon  consistent  allegations  or  grounds  of  recovery.  Here, 
as  already  stated,  the  ground  of  recovery  in  the  suit  against 
Mitchell  and  others  was  that  they  had  received  the  money 
from  the  bank  due  to  the  plaintiff  to  his  use,  and  this  is  in- 
consistent with  the  allegation  in  this  case  that  the  bank 
still  remained  indebted  to  him  therefor.  The  positions  are 
mutually  contradictory.  The  defendant  bank  may  have 
materially  changed  its-position  upon  the  faith  of  the  asser- 
tion and  election  of  the  plaintiff  in  the  former  action,  so 
that  it  would  be  unjust  to  allow  the  plaintiff  now  to  re- 
tract the  claim  that  Mitchell  and  others  had  received  the 
money  from  the  bank  to  his  use,  and  now  insist  in  this  ac- 
tion, as  a  basis  of  recovery,  that  the  former  allegation  is 
untrue  and  the  bank  still  remains  indebted  to  him  for  the 
money.  Both  allegations  cannot  be  true,  Warren  v.  Lan- 
dry, 74  Wis.  144;  Morris  v,  Jiexford,  18  N.  Y.  552;  Rod- 
ermund  v.  Clurk,  46  N.  Y.  354;  MoUer  v.  Tmka,  87  N.  Y. 
166,  169. 

We  think  the  remedies  pursued  by  the  plaintiff  are  in- 
consistent ;  that,  by  electing  to  pursue  and  charge  Mitchell 
and  others  for  money  had  and  received  from  the  bank,  the 
plaintiff  elected  to  affirm  the  paj'^ment  made  by  the  bank 
to  Mitchell,  and  that  he  cannot  now  be  heard  to  say  that 
the  payment  was  without  authority  and  that  the  bank  is 
still  indebted  to  him,  as  administrator,  for  the  money.  The 
order  of  the  circuit  court,  overruling  the  plaintiff's  demurrer 
to  the  defendant's  answer,  must  therefore  be  affirmed. 

By  ike  Court. —  The  order  appealed  from  is  affirmed. 
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Ford,  Appellant,  rs.  Clarke,  Garnishee,  Eespondent. 
September  f — September  27, 189S, 

Voluntary  aasignment:  Delay  in  perfecting:  Preferences:  Partnership 
and  individual  property. 

L  An  interval  of  nine  days  between  the  making  of  the  affidavits  as  to 
the  nominal  value  of  the  assets  (under  sea  1694,  R.  S.)  and  the  ap- 
proval of  the  bond  of  the  assignee,  is  ?idd  not  to  invalidate  the 
assignment,  where  such  nominal  value  had  not  changed  during 
said  interval  and  the  bond  was  in  a  sum  twice  such  valua 

2.  Delay  in  the  perfecting  of  an  assignment  for  the  purpose  of  having 
all  creditors  join  in  a  composition,  and  final  consummation  of  the 
assignment  in  time  to  forestall  attachments,  do  not  show  the  assign- 
ment to  be  fraudulent 

8.  An  assignment  conveyed  to  the  assignee  all  tne  property  of  the  as- 
signors in  trust  for  their  creditors  both  as  a  partnership  and  as 
individuals,  the  assignors  being  referred  to  therein  indiscriminately 
as  *'  the  parties  of  the  first  part.*'  Partnership  assets  and  debts  and 
individual  assets  and  debts  were  listed  separately.  Held,  that  as  the 
circuit  court  or  judge  has  power  (under  sec.  1698,  R  S.)  to  apply 
the  assets  according  to  law,  the  assignment  is  not  void  on  the 
ground  that  it  makes  unlawful  preferences. 

APPEAL  from  the  Circutt  Court  for  Dane  County. 

The  facts  are  suflBciently  stated  in  the  opinion. 

For  the  appellant  there  were  briefs  by  Smith  cfe  Buell, 
attorneys,  and  Frank  M.  WoQttoUy  of  counsel,  and  oral 
argument  by  C.  E.  Buell,  They  contended,  inter  alia^  that 
the  principle  which  renders  an  attachment  void  unless  issued 
within  a  reasonable  time  after  making  the  affidavit,  applies 
with  equal  force  to  a  voluntary  assignment.  Drew  v.  De- 
quindre^  2  Doug.  (Mich.),  93 ;  Buckley  v.  Lowry^  2  Mich. 
418;  WiUon  v.  Amoldy  5  id.  98;  Foster 'o,  lllinakiy  3  Bradw. 
(111.),  345.  An  assignment  by  partners  of  individual  prop- 
erty for  the  payment  of  the  creditors  of  the  firm,  to  the 
exclusion  of  their  individual  creditors,  is  fraudulent  and 
void.     Crook  v.  Rinddkopfy  34  Hun,  457;  CPNeil  v.  Salmouy 


Digitized  by  VjOOQIC 


46  SUPKEME  COURT  OF  WISCONSIN.  [83 

Ford  vs.  Clarke. 

25  How.  Pr.  246;  Lester  v.  AlloU,  28  id.  488;  Jackson  v. 
Cornea,  1  Sandf.  Ch.  348;  Wilson  v.  Rolertson,  21  N.  Y. 
587;  Menagh  v.  WhittoeUj  52  id.  146;  Second  Nat  Bank  v, 
BuH^  93  id.  233,  244;  Sawaders  v.  ReiUy^  105  id.  12,  18; 
Bomheimer  v.  Rindskopf,  116  id.  428;  Btdger  v.  Rosa,  119 
id.  459;  Nordlinger  v.  Anderson,  123  id.  544,  54S;  Durant 
V,  Pier  son,  124  id.  444,  449;  Citizens^  Bank  v,  Williams, 
128  id.  77;  Vernon  v.  Upson,  60  Wis.  418;  WiUis  v.  Brem- 
ner,  id.  622;  Powers  v.  C.  H.  Hamilton  Paper  Co.  id.  23; 
Keith  V.  Armstrong,  65  id.  225,  228 ;  Lord  v.  Devendorf,  54 
id.  491,  495. 

For  the  respondent  there  was  a  brief  by  Lewis  cfe  Briggs, 
and  oral  argument  by  R.  M.  Lewis. 

Oeton,  J.  The  appellant  brought  suit  against*  the  defend- 
ants S.  Ej  Bronson,  G.  C.  Draper,  and  Melissa  Bronson  to 
recover  the  sum  of  $1,082.69,  on  the  31st  day  of  August, 
1891,  and  recovered  judgment  for  the  same  September  28th, 
the  same  year.  On  the  said  31st  day  of  August,  1891,  the 
respondent  was  summoned  as  garnishee  of  said  defendants, 
and  he  submitted  to  the  court  the  question  of  his  liability 
as  garnishee,  he  then  being  the  assignee  of  a  voluntary  as- 
signment, for  the  benefit  of  their  creditors,  of  the  said  de- 
fendants. The  circuit  court  held  the  assignment  valid,  and 
discharged  the  respondent,  as  garnishee,  and  rendered  judg- 
ment in  his  favor  for  costs;  and  the  appellant  has  appealed 
from  the  same. 

The  assignment  was  executed  on  the  19th  day  of  August, 
1891,  by  Seymour  E.  Bronson,  George  C.  Draper,  and  Me- 
lissa E.  Bronson,  partners  under  the  name  and  style  of 
Bronson,  Draper  &  Co. ;  and  Seymour  E.  Bronson,  George 
C.  Draper,  and  Melissa  E.  Bronson  as  individuals,  to  Mel- 
mile  C.  Clarke,  the  assignee,  assigning  all  their  property 
^*  as  such  copartners  or  individually,"  except  what  is  exempt. 
The  aflSdavits  of  one  of  the  assignors,  and  of  another  per- 
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son,  of  the  nominal  valae  of  the  assets  of  said  assignors, 
were  made  on  the  20th  of  August,  1891 ;  and  on  that  day 
the  aflBdavits  and  assignment  were  sent  from  Mazomanie 
to  the  city  of  Madison,  in  Dane  county,  by  the  assignors  to 
their  attorneys  at  Madison,  where  they  were  presented  to 
a  court  commissioner,  and  the  bond  with  sureties  was  given 
and  approved,  and  the  assignment  completed  on  the  29th 
day  of  August,  1891.  There  was  testimony  to  the  effect 
that^'said  attorneys  were  directed  to  hold  back  said  assign- 
ment in  order  to  obtain  a  compromise  or  delay  of  their 
creditors,  but  not  to  hold  off  so  long  as  to  endanger  the  as- 
signment by  intervening  attachments.  The  contention  of 
the  learned  counsel  of  the  appellant  is  that  the  assignment 
is  void,  and  therefore  no  protection  tb  the  garnishee,  firsts 
because  the  affidavits  of  the  nominal  value  of  the  assets  were 
made  on  the  20th  day,  and  the  bond  approved  on  the  29th 
day,  of  August,  1891 ;  second^  because  the  assignment  was 
made  to  defraud  creditors ;  and,  thirdy  because  it  makes  un- 
lawful preferences. 

1.  It  is  contended  that  the  court  commissioner  could  not 
know  the  nominal  value  of  the  assets  when  he  approved 
the  bond,  as  such  value  may  have  changed  between  the 
20th  and  29th  days  of  August,  1891.  The  bond  must  be  in 
a  sum  not  less  than  the  whole  amount  of  the  nominal  value 
of  the  assets,  and  that  value  is  to  be  ascertained  by  the 
oaths  of  the  assignor  and  one  or  more  witnesses.  Sec.  1694, 
R.  S.  The  bond  in  this  case  was  made  in  the  sum  of  twice 
the  nominal  value  of  the  assets.  It  was  shown  on  the  trial 
that  the  nominal  value  of  the  assets  had  not  changed  in  the 
interval.  The  nominal  value  of  the  assets  could  not  very 
well  change,  but  the  real  value  might.  As  long  as  the 
property  remained  under  the  assignment  and  in  existence, 
its  nominal  value  would  remain  the  same.  If  the  nominal 
value  of  the  assets  could  change  at  all,  it  is  not  very  prob- 
able it  would  increase  more  than  100  per  cent,  in  nine  days, 


Digitized  by  VjOOQIC 


48  SUPREME  COURT  OF  WISCONSIN.  [83 

Ford  vs.  Clarka 

and  the  amount  of  the  bond  would  still  not  be  less  than  the 
nominal  value  of  the  assets,  and,  if  it  should  diminish,  the 
bond  would  certainly  not  be  impaired.  The  court  commis- 
sioner could  very  well  presume  that  such  nominal  value  had 
not  changed.  In  Lindsay  v.  Quy^  57  Wis.  200,  the  interval 
between  the  oaths  of  nominal  value  and  the  approval  of  the 
bond  was  three  days ;  and  in  Fa/rwdl  v.  Webster^  71  Wis. 
485,  it  was  five  days,  and  yet  the  bond  was  held  good. 
There  is  a  material  difference  between  an  assignment  and 
an  attachment.  The  attachment  can  and  should  issue  at 
once,  as  soon  as  the  affidavit  is  made,  and  they  are  simul- 
taneous as  near  as  possible.  It  is  not  possible,  in  most 
cases,  to  perfect  an  assignment  on  the  day  it  is  signed  and 
the  nominal  value  of  the  assets  ascertained  by  the  proper 
oaths.  The  different  steps  are  usually  separated  and  taken 
seriatim  and  on  different  days.  The  attachment  cases  cited 
in  the  brief  of  the  appellant  are  not  applicable.  When  it  is 
shown  that  the  nominal  value  of  the  assets  had  not  changed 
if  jt  could,  and  that  the  bond  is  still  in  a  sum  of  twice  such 
nominal  value,  and  that  the  assignment  is  not  substantially 
aflEected  in  any  way  by  this  interval  of  time,  it  is  hardly 
worth  while  to  be  technical.  It  is  difficult  to  say  that  such 
an  interval  of  five  days  does  not  affect  the  assignment,  and 
that  such  an  interval  of  nine  days  inyalidates  the  assign- 
ment, and  we  cannot  so  hold. 

2.  The  delay  in  perfecting  the  assignment  for  the  purpose 
of  having  all  the  creditors  join  in  a  composition  or  compro- 
mise is  certainly  no  evidence  of  fraud.  Both  the  object  and 
intent  were  laudable  and  lawful,  and  repel  the  very  idea  of 
an  intended  fraud  on  creditors.  The  consummation  of  the 
assignm|3nt  in  time  to  forestall  attachments  ought  to  be  at- 
tributed to  the  lawful  and  proper  motive  of  having  all  the 
creditors  provided  for  alike  by  an  assignment,  rather  than 
to  have  all  the  property  sacrificed  by  a  summary  proceed- 
ing to  satisfy  one  or  more  creditors,  who  could  win  in  the 
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race  of  diligence.  If  a  lawf al,  rather  than  a  f randalent,  in- 
tent can  as  reasonably  be  attributed  to  such  delay  and  final 
consnramation  of  the  assignment,  it  is  our  daty  to  so  con- 
strue this  conduct  of  the  assignors.  We  are  unable  to  find 
any  fraud  in  fact  from  what  was  done,  or  the  intent  thereof. 
Most  assignments  are  hunned  and  finished  with  dispatch, 
in  anticipation  of  attachments,  and  it  would  not  do  to  de- 
clare all  such  assignments  void  for  fraud  on  such  a  ground. 
3.  Does  this  assignment  make  unlawful  preferences?  It 
is  said  that  all  the  property  of  both  the  partnership  and  in- 
dividual assignors  may  be  applied  to  individual  or  partner- 
ship debts,  indiscriminately,  as  the  assignee  may  choose. 
We  cannot  think  that  this  is  a  correct  construction  of  the 
assignment.  All  the  property  of  the  partnership  and  the 
individual  parties  to  the  assignment,  and  a  list  of  their 
creditors,  are  separately  given.  It  is  in  trust  for  their 
creditors,  both  as  a  partnership  and  as  individuals.  They 
are  called,  indiscriminately,  the  '*  parties  of  the  first  part." 
In  placing  the  claims  of  their  laborers,  etc.,  in  the  first 
class,  they  are  called  the  laborers,  etc.,  "  of  said  parties  of 
the  first  part."  The  claims  of  the  laborers  of  the  partner- 
ship, and  of  the  laborers  of  the  individual  parties  to  the 
assignment,  are  clearly  to  be  paid  out  of  the  separate  prop- 
erty of  each.  They  are  called  the  "  parties  of  the  first 
part,"  wherever  the  payment  of  the  creditors  is  provided 
for.  There  is  nothing  in  the  assignment  against  a  distribu- 
tion of  the  assets  according  to  law,  that  we  are  able  to 
find.  The  statute  (sec.  1693,  R.  S.)  provides  that  "  the  cir- 
cuit court,  or  the  judge  thereof  in  vacation,  shall  have  su- 
pervision of  the  proceedings  in  all  voluntary  assignments 
made  under  the  provisions  of  this  chapter,  and  may  make 
all  necessary  orders  for  the  execution  of  the  same."  Under 
such  constant  supervision  of  the  court,  and  of  the  judge 
thereof  in  vacation,  there  can  be  no  fear  or  apprehension 
that  there  will  be  any  unlawful  preferences  in  the  distribu- 
VoL.  88—4 
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tion  of  the  assets  or  the  payment  of  the  creditors, /br^j^ 
by  the  terms  of  the  assignment.  The  court  can  marshal 
the  assets,  and  apply  them  by  paying  partnership  debts  out 
of  partnership  assets,  and  individual  debts  out  of  private 
or  individual  property.  Severson  v.  Porter,  73  Wis.  70. 
In  that  case  all  the  property  was  assigned  as  partnership 
proptsrty  to  pay  partnership  debts,  and  yet  the  court  could 
marshal  the  property  and  the  debts  of  the  firm  and  of  the 
individuals,  and  apply  the  same  according  to  law.  P.  C. 
Uanford  OH  Co.  v.  First  Ndb.  Bank,  126  111.  684;  Davis  'o. 
Cldmgo  Dock  Go.  129  111.  180. 

Bij  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


FBLfiDLB,  Administratrix,  Eespondent,  vs.  Haight,  Appel- 
lant. 

September  t — September  JP7, 189B, 

Assault  and  battery:  Provocation:  Pleading:  Immaterial  error. 

Under  a  denial  of  malice,  the  defendant  in  an  action  for  an  assault 
and  battery  may  prove  any  acts  of  provocation  committed  by  the 
|>!ainUff  so  recently  before  the  assault  as  to  raise  a  reasonable  pre- 
t^umption  that  they  prompted  it;  and  therefore  an  order  striking 
from  the  answer  allegations  as  to  acts  committed,  during  the  year 
rirf>ceding  the  assault,  in  pursuance  of  a  plan  devised  to  harass  and 
f persecute  defendant,  is  not  prejudicial  to  the  latter  and  will  not  bo 
dsi^turbed,  even  though  it  would  be  competent  for  him  to  prove 
some  of  the  facts  so  alleged. 

APPEAL  from  the  Circuit  Court  for  Dome  County. 

TIms  action  was  brought  by  the  plaintiff's  intestate,  in  his 
lifvt  JTne,  to  recover  damages  for  an  alleged  malicious  assault 
an^]  buttery  committed  upon  him  by  the  defendant.  The 
defendant,  in  his  answer,  denies  the  malice  charged,  and 
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sets  out  at  considerable  length  certain  alleged  malicious 
acts  of  the  plaintifPs  intestate  towards  him,  which  it  is 
claimed  were  deliberately  planned  to  exasperate  the  de- 
fendant to  commit  the  assault  complained  of.  Most  of  these 
acts  were  alleged  to  have  been  committed  during  the  year 
preceding  such  assault.  These  allegations  of  provocation 
were,  on  motion  of  plaintiff,  stricken  from  the  answer  by 
the  court.  The  defendant  appeals  from  the  order  striking 
out  the  same. 

Pending  the  appeal  the  original  plaintiff  died,  and  the 
cause  has  been  duly  continued  in  the  name  of  his  adminis- 
tratrix, the  present  plaintiff.  For  convenience,  the  deceased 
is  referred  to  in  the  following  opinion  as  the  plaintiff. 

For  the  appellant  there  were  briefs  by  La  Follette^  Ha/t- 
per^  Roe  cfe  Zimmerman^  and  oral  argument  by  G.  E.  Roe, 
They  contended,  inter  cdia^  that  a  series  of  provocations  on 
the  part  of  the  plaintiff,  pursuant  to  a  plan,  extending  over 
a  long  period  and  continuing  to  the  time  of  the  assault, 
may  be  set  up  by  the  defendant  in  mitigation  of  punitory 
or  exemplary  damages,  citing  Dolan  v.  Fagan^  63  Barb. 
73;  Richardson  v.  Northrup^  56  id.  105j  Stetla/r  v.  IfeUiSy 
60  id.  524;  Fairbanks  v.  Witter,  18  Wis.  287;  Rhodes  v. 
Buiich,  3  McCord,  66;  Sledge  v.  Pope,  2  Haywood  (N.  C), 
402 ;  Prentiss  v.  Shaw,  56  Me.  427-442 ;  Cushman  v.  Wad- 
dell,  1  Baldwin,  58 ;  McDougald  v.  Coward,  95  N.  C.  368 ; 
Fraser  v.  Berkeley,  7  Carr.  &  P.  621. 

For  the  respondent  there  was  a  brief  by  Olin  <&  BuUer, 
and  oral  argument  by  R.  Z.  BuHer,  To  the  point  that 
circumstances  of  provocation,  to  be  admissible  in  evidence, 
must  have  occurred  at  or  so  near  the  time  of  the  assault  as 
to  constitute  a  part  of  the  transaction,  they  cited  Lee  v. 
Woohey,  19  Johns.  318;  2  Greenl.  Ev.  93;  1  Sutherland, 
Dam.  227;  2  Sedgwick,  Dam.  (7th  ed.),  525;  Birchardv. 
Booth,  4  Wis.  67;  Thrall  v.  Knapp,  17  Iowa,  468;  Ireland 
V.  ElUoU,  6  id.  478,  68  Am.  Dec.  716;  OronoAfi  v.  Kuck- 
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hxick^  59  Iowa,  18;  Dupee  v.  Lentine^  147  Mass.  580;  Tyson 
V.  Boothy  100  id*  258;  Mowry  v.  Smithy  9  Allen,  67;  Avery 
V.  Hay,  1  Mass.  12;  SheffiU  v.  Van  Deusen^  15  Gray,  485, 
77  Am.  Dec.  377;  Ra/wlinga  v.  Coram,  1  Leigh,  581, 19  Am. 
Dea  758 ;  Jacaway  v.  Dula^  7  Terg.  82,  27  Am.  Dec.  492 ; 
Maynard  v.  Beardsley^  7  Wend.  560,  22  Am.  Dec.  595 ; 
Coi'mng  v.  Coming^  6  N.  Y.  97 ;  Ellsworth  v.  Thompson^  13 
Wend.  658;  WiUis  v.  Forresiy  2  Duer,  310;  FuUerUm  v. 
TFarWcA;,  3  Blackf.  (Ind.),  219,  25  Am.  Dqq.  99  \  Reiser  v. 
Smithy  71  Ala.  481;  Quinhy  v.  Tribune  Co.  38  Minn.  528; 
Millard  u  TruaXy  84  Micb.  517;  Heiser  v.  Loomis^  47  id. 
16 ;  Martin  v,  Miner^  50  Miss.  42 ;  Matthews  v.  Terry y  10 
Conn.  455;  Rochester  v.  AndersoUy  1  Bibb  (Ky.),  428; 
Brooks  V.  Cartery  34  Fed.  Eep.  505 ;  Coxe  v  Whitney,  9  Mo. 
527;  Collins  v.  Toddy  17  id.  537;  State  v.  Jacksony  id.  544; 
Jarvis  v.  Manhvey  5  Harr.  (Del.),  452 ;  Gaither  v.  BlowerSy 
11  Md.  536;  Morely  v.  Dunbary  24  Wis.  183;  Broion  v. 
Swinefordy  44  id.  282;  Orace  -y.  Dempseyy  75  id.  313. 

Lyon,  C.  J.  On  this  appeal  we  shall  go  into  no  extended 
discussion  of  the  rales  of  pleading  and  evidence  applicable 
to  actions  to  recover  damages  for  personal  injuries  mali- 
ciously inflicted.  If  there  be  a  recovery  in  this  action  at 
all,  it  must  be  for  full  compensatory  damages;  that  is,  the 
actual  damages  resulting  from  the  injury  complained  of, 
without  diminution  by  reason  of  acts  of  provocation  not 
amounting  to  a  justification  of  the  assault.  This  rule  was 
long  since  settled  in  this  state.  The  cases  on  the  subject 
are  collected  in  Grace  v.  Dempseyy  75  Wis.  313.  If  the  as- 
sault was  malicious,  the  jury  may  award  exemplary  dam- 
ages. Hence  defendant  must  be  allowed  to  allege  and 
prove  any  facts  which  tend  to  rebut  the  existence  of  malice 
on  his  part.  Proof  that  he  committed  the  assault  under 
stress  of  recent  provocation  would  tend  to  rebut  malice. 
He  may  therefore  allege  in  his  answer  and  prove  such  re- 
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cent  provocation.  His  answer  contains  such  allegations, 
which  were  not  stricken  out.  Those  which  were  stricken 
out  charge  that  before  the  assault,  and  especially  during 
the  year  immediately  preceding  the  committing  thereof, 
the  plaintiff  maliciously  devised  a  plan  to  harass  and  per- 
secute him,  and  that,  in  execution  of  such  plan,  nearly  a 
year  before  the  assault,  he  induced  defendant's  wife  to  leave 
him  and  apply  for  a  divorce ;  and  after  she  returned  to  her 
husband,  defendant  induced  her  to  refuse  to  join  in  a  con- 
veyance of  her  husband's  property,  and  thus  defeated  a 
desirable  sale  thereof.  Also  that  during  said  year  plaintiff 
repeatedly,  publicly,  maliciously,  stated  to  many  people 
that  defendant  was  cruel  and  inhuman  to  his  wife,  and  that 
their  children  had  been  guilty  of  vile  crimes,  and  requested 
his  auditors  to  repeat  such  charges  to  defendant,  which 
they  did ;  and,  further,  that  at  various  times  the  plaintiff 
used  insulting  language  to  defendant  and  made  indecent 
gestures  to  him. 

As  already  observed,  the  defendant  may  allege  and  prove 
any  acts  of  provocation  committed  by  the  plaintiff  so  re- 
cently before  the  assault  as  to  raise  a  reasonable  presump- 
tion that  such  acts  prompted  the  assault.  He  may  also 
prove  such  recent  acts  of  provocation,  under  his  denial  of 
malice,  without  alleging  them  specifically  in  his  answer. 
We  cannot  say  from  the  answer  as  originally  drawn,  that 
the  court  has  stricken  out  any  allegation  thereof  which 
defendant  is  entitled  to  prove  on  the  triaL  If  it  should 
appear  in  proof  that  any  of  such  alleged  acts  of  provoca- 
tion  were  committed  so  recently  before  the  assault  as  to 
render  proof  of  them  admissible  (whijoh  is  quite  probable), 
such  proof  may  be  received  under  the  answer  in  its  present 
form.  Hence  the  defendant  is  not  injured  by  the  striking 
out  of  portions  of  his  answer,  even  though  it  should  appear 
on  the  trial  that  facts  are  stated  therein  which  it  is  compe- 


Digitized  by  VjOOQIC 


54  SUPEEME  OOUET  OF  WISCONSIN.  [83 

Arpin  aud  another  vs.  Bowman  and  another. 

tent  for  him  to  prove.    Such  being  the  case,  the  order  ap- 
pealeil  from  should  not  be  disturbed.    Slotemcm  v.  Maok^ 
61  Wis.  575. 
By  tha  Court. —  Order  affirmed. 


AfiprN  and  another,  Appellants,  vs.  Bowman  and  another, 
Eespondents. 

September  S  — September  £7, 1892. 

(i-3)  Navigable  river:  Dam  maintained  at  unlawfvl  height:  Nuisance: 
Notice  to  abate,    {4)  Costs. 

h  PermiB9]on  to  repair  a  dam  in  a  navigable  river  will  be  construed,  in 
the  absence  of  evidence  to  the  contrary,  merely  as  permission  to 
repitir  and  maintain  it  at  its  legal  height,  and  will  not  render  the 
per.sim  granting  such  permission  liable  if  the  dam  is  raised  and 
mnmtained  at  an  Unlawful  height 

2l  Tlie  doctrine  that  a  person  is  not  liable  for  merely  continuing  a  pre- 
existing nuisance  is  not  applicable  where  a  person  rightfully  using 
a  public  highway  (in  this  case  a  navigable  river)  is  injured  by  rea- 
son of  an  illegal  obstruction  maintained  therein. 

B.  A  dam  six  feet  high  does  not  conform  to  a  law  authorizing  it  to  be 
maintained  at  the  height  of  three  feet,  even  though  it  has  a  wide 
ehute  near  the  middle  which  is  only  three  feet  high. 

4  ThtJ  tjJJicers*  charges  for  taking  the  examination  of  a  party  under 
aec>  1090,  R.  S.,  are  properly  taxable  as  a  disbursement 

APPEAL  from  the  Circuit  Court  for  Columhia  County. 

Plaintiffs  were  running  lumber  in  rafts  down  the  Wis- 
consin river  in  the  spring  of  1890,  and  claim  by  their  com- 
plaint that  their  rafts  were  broken  and  lumber  delayed 
and  lost  by  reason  of  the  illegal  height  and  improper  con- 
struction of  the  dam  in  said  river  at  Kilbourn  City,  which 
dam  they  claim  was  constructed  and  maintained  by  defend- 
ants.    The  defendant  Bowmcm  denied  everything  except 
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the  navigability  of  the  Wisconsin  river.  The  defendant 
Munger  alleged  that  the  dam  was  built  and  maintained 
under  oh.  424,  P.  &  L.  Laws  of  1866 ;  denied  that  it  was 
maintained  at  an  illegal  height;  alleged  that  it  was  pro- 
vided with  a  sufficient  and  properly  constructed  sluiceway 
for  passage  of  lumber ;  denied  that  plaintiffs  suffered  any 
damage  by  delay  or  by  passing  the  dam;  and  charged 
plaintiffs  with  negligence  in  not  having  proper  equipment 
in  men  and  material  to  safely  run  the  rapids.  It  appeared 
on  the  trial  th^t  the  dam,  at  the  time  plaintiffs'  lumber 
went  over  it,  was  a  log  structure  having  a  height  of  about 
six  feet  above  low-water  mark,  except  that  there  was  a 
slide  or  chute  about  thirty-eight  feet  wide,  near  the  middle,, 
which  was  only  about  three  feet  above  low-water  mark. 

Bowman  owned  the  land  on  the  west  side  of  the  river, 
opposite  the  dam,  having  acquired  title  June  30,  1877.  On 
July  2,  1883,  Munger  obtained  title  to  the  land  on  the  east 
side  of  the  river,  together  with  the  dam,  water-power,  and 
appurten!ances ;  also  the  corporate  franchise  of  the  Kilbourn 
Manufacturing  Company. 

July  11,  1883,  Bowman  and  Mimger  jointly  executed  a 
contract  which,  after  some  recitals,  contains  the  following 
agreements :  "  Therefore  it  is  hereby  agreed  by  the  said 
parties  that  said  Munger  may  make  such  repairs  to  said 
dam  as  he  may  deem  necessary  and  advisable  to  operate  his 
said  milljT^ut  at  his  own  cost  and  expense;  and  in  case  the 
said  Bowman^  his  heirs  or  assigns,  shall  at  any  time  desire  to 
erect  mills  or  machinery  on  the  west  side  of  the  river  to  be 
operated  by  water-power  created  by  said  dam,  and  if  there 
shall  not  be  water  or  head  sufficient  for  that  purpose,  the 
said  Munger  agrees  to  join  said  Bow7nany  his  heirs  or  as- 
signs, in  ^raising'  said  dam  higher,  and  increasing  said 
water-power  so  that  the  same  will  be  ample  to  operate  the 
mills  and  machinery  of  both  parties,  and  each  to  bear  one 
half  of  the  cost  and  expense  in  so  increasing  said  power, 
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and  each  to  have  one  half  of  said  water  and  power ;  and  in 
case  the  said  Hunger  shall  join  the  said  Bowman  in  in- 
creasing said  power  without  unreasonable  delay,  and  pay 
one  half  of  the  cost  and  expense  thereof,  then  the  said 
Bowmwn  agrees  he  will  not  use  the  water  or  diminish  the 
head  so  as  to  materially  interfere  with  the  operation  of 
Munger's  said  mill  of  not  exceeding  four  run  of  stone  and 
such  ordinary  machinery  as  is  usual  and  necessary  in  a 
gristmill  of  four  run  of  stone  or  less;  but  in  case  the  said 
Munger  refuses  or  neglects  to  join  said  Bowman  in  making 
or  increasing  said  power  as  aforesaid,  then  and  in  that  case 
both  parties  shall  use  all  the  water  and  power  equally  with- 
out the  restriction  herein  mentioned,  share  and  share  alike 
in  the  same." 

The  evidence  shows  that  Munger  raised  the  dam  to  the 
height  at  which  it  stood  when  plaintiflFs'  rafts  were  broken, 
but  shows  no  participation  by  Bowman  in  the  repairs  at 
any  time.  Judgment  of  nonsuit  was  directed  as  to  both 
defendants,  and  plaintiffs  appeal 

For  the  appellants  there  was  a  brief  by  Hooper  &  Hooper^ 
and  oral  argument  by  Moses  Hooper.  They  contended, 
inter  alia^  that  as  Bowman  owned  one  half  the  dam  and 
water-power,  and  the  raising  of  the  ds^m  by  Munger  was 
contemplated  when  the  contract  was  made,  Bowman  is  lia- 
ble for  what  Munger  did  in  raising  (by  repairing)  the  dam. 
King  v.  Pedley,  28  Eng.  C.  L.  220;  Gandy  v.  Juhher,  117 
id.  76;  Cooley,  Torts  (2d  ed.),  724;  Pierce  v.  Germam,  8oc, 
72  Cal.  180,  183;  Ford  v.  Boberts,  108  Pa.  St.  489;  Jach- 
man  v.  Arlington,  137  Mass.  277;  Leonard  v.  Storer^  115 
id.  86.  No  special  notice  to  Munger  that  this  dam  was  a 
nuisance  was  necessary  to  render  Munger  liable.  The  rule 
as  to  notice  does  not  apply  when  the  nuisance  is  an  ob- 
struction in  a  highway.  Cooley,  Torte  (2d  ed.),  729,  note  2; 
Cohh  V.  Smith,  38  Wis.  21,  32-34;  Morris  0.  <6  B.  Co,  v. 
Byerson,  27  N.  J.  Law,  457,  468-9;  Brovm  v.  C.  cfe  S.  R. 
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Co.  12  K  Y.  486, 492;  Irvine  v.  Wood,  51  K  Y.  224, 229-30; 
Mcutivewa  v.  M.  P.  R.  Co,  26  Mo.  App.  75 ;  Pierce  v.  Oer- 
man  Soc.  72  Cal.  180,  183. 

A,  Z.  Sanborn,  for  the  respondents.  Bowman  is  not  lia- 
ble for  the  creation  of  a  nuisance  by  Munger.  He  in  no 
way  authorized  the  making  or  repairing  of  any  unlawful 
structure.  Wood,  Nuisance,  951 ;  Rex  v.  Pedly,  1  Ad.  & 
El.  827;  Gandy  v.  Juhber,  5  Best  &  S.  485;  Fish  v.  Dodge, 
4  Denio,  311;  Pickard  v.  Collins,  23  Barb.  444;  Rich  v. 
Basterfidd,  4  Man.,  Gr.  &  S.  805 ;  Brown  v.  Busscll,  L.  E. 
3  Q.  B.  251 ;  Chicago  v.  Rolhins,  2  Black,  418;  Ellis  v.  Gas 
Co.  2  El.  &  Bl.  1^1\MoU  V.  S.  cfe  S.  R.  Co,  6  Hurl.  &  N. 
500.  Munger  is  not  liable  without  notice  of  the  character 
of  the  dam  and  request  to  abate  given  by  the  plaintiffs. 
Conhocton  &  R.  v.  B.,  N.  Y.  dk  E.  R.  Co.  51  K  Y.  573; 
Bonner  v.  Weliom,  7  Ga.  296,  327;  Wood,  Nuisance,  sec. 
838. 

WiNSLOw,  J.  As  to  the  defendant  Bowman,  the  nonsuit 
was  right.  The  agreement  which  he  made*  with  Munger, 
so  far  as  acted  on,  amounts  simply  to  a  consent  that  Munr 
ger  might  repair  the  dam.  The  contract  does  not  show 
that  Bowman  thereby  authorized  Munger  to  erect  or  main- 
tain an  illegal  structure,  and  such  authority  will  not  be 
presumed ;  nor  does  the  evidence  show  that  Bowman  took 
any  part  in  the  repairs,  or  in  any  way  approved  Munger'' s 
acts  in  raising  the  dam.  The  contract  must  therefore  be 
construed  as  simply  empowering  Munger  to  repair  and 
maintain  the  dam  at  its  legal  height,  which  under  ch.  424, 
P.  &  L.  Laws  of  1866,  was  three  feet  above  the  usual  low- 
water  mark. 

As  to  Mtmger  the  question  is  diflferent.  There  was  ample 
evidence  to  show  that  he  raised  and  maintained  the  dam  at 
a  height  of  .about  six  feet  above  low-water  mark,  when 
he  only  had  the  right  to  raise  it  three  feet  above  that  mark. 
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So  far  as  it  exceeded  the  height  allowed  by  ch.  424,  ^upra^ 
it  was  an  illegal  straoture,  maintained  by  Mun-ger  in  a 
public  water  way,  and  the  plaintiff  had  introduced  suffi- 
cient evidence  to  require  submission  to  the  jury  of  the  ques- 
tion whether  his  rafts  were  broken  by  reason  of  the  illegal 
height  of  the  dam. 

It  is  said  that  Munger  simply  continued  a  pre-existing 
nuisance,' and  that  he  cannot  be  held  liable  without  notice 
to  abate  it,  under  the  doctrine  of  Slight  v.  Qutzlaff,  35  Wis. 
676,  and  Penruddocl^s  Gase^  5  Coke,  100.  We  do  not  ques- 
tion the  well-established  principle  recognized  in  Slight  v. 
G-utzlaff^  as  applied  to  nuisances  existing  on  private  prop- 
erty when  continued  by  a  lessee  or  grantee.  Manifestly,  the 
rule  should  not  obtain  where  a  person  rightfully  using  a 
public  highway  is  injured  by  reason  of  an  illegal  obstruction 
maintained  therein,  and  we  are  satisfied  that  it  does  not  ob- 
tain. Irvine  V.  Woody  51  K  T.  224;  Cooley,  Torts  (2d  ed.), 
729,  and  notes. 

It  is  said  that  the  effect ive  height  of  the  dam  was  only 
the  height  of  the  slide  or  chute,  and  consequently  that,  al- 
though the  major  portion  of  the  dam  may  have  been  six 
feet  above  low-water  mark,  it  should  be  held  to  be  no  higher 
than  the  part  composing  the  chute.  We  cannot  adopt  this 
view.  The  chute  is  a  part  of  the  dam,  but  it  cannot  be  said 
to  be  the  dam.  The  dam  must  be  held  to  mean  the  entire 
structure. 

The  defendants  took  the  examination  of  the  plaintiffs 
under  sec.  4096,  R  S.,  before  the  trial,  and  taxed  as  a 
disbursement  the  officers'  charges  for  taking  such  deposi- 
tion. The  plaintiffs  excepted  to  the  taxation  of  this  item, 
and  claim  that  it  is  not  properly  taxable.  We  are  of  the 
opinion  that  the  item  is  properly  taxable. 

By  the  Court. —  Judgment  affirmed  as  to  defendant  Bow- 
man^  and  reversed  and  cause  remanded  for  a  new  trial  as 
to  defendant  Munger. 
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Pridb,  Eespondent,  vs.  "Wetenbeeg,  Appellant. 

September  S  —  September  £7, 1S9S. 

Action,  legal  or  equitable  f  Injunction:  Right  to  possession  of  property: 
Appealable  order, 

1.  An  action  in  which  the  complaint  alleges  that  the  doing  of  certain 
acts  threatened  by  defendant  would  render  property  in  plaintifTs 
possession  valueless  and  subject  him  to  irreparable  loss,  that  a  mul- 
tiplicity of  vexatious  suits  would  necessarily  result,  and  that  plaint- 
iff has  no  adequate  remedy  at  law, —  the  prayer  being  for  a  per- 
petual injunction,  for  damages,  and  for  general  reh'ef,—  is  held  to  be 
an  equitable  action. 

2L  In  such  action  plaintiff  alleged  possession  of  the  property  merely, 
without  other  allegation  of  right  Defendant  admitted  such  pos- 
session, but  alleged  that  it  was  wrongful  and  that  he  himself  was 
acting  by  authority  of  the  true  owner,  who  was  entitled  to  posses- 
sion. Held,  that  an  inquiry  as  to  plaintiff's  right  of  possession  was 
materia]  and  should  have  been  allowed  upon  the  examination  of 
plaintiff  under  sea  4096,  R.  a 

S.  The  commissioner  before  whom  plaintiff  was  so  examined  ruled  that 
plaintiff's  right  of  possession  should  not  be  inquired  inta  The 
court  denied,  with  $10  costs,  defendant's  motion  to  set  aside  such 
ruling  and  to  direct  the  commissioner  to  allow  such  inquiry.  Heid, 
that  the  order  was  appealable. 

APPEAL  from  the  Circuit  Court  for  Outagamie  County. 

The  complaint  in  this  action  is,  in  substance,  that  the 
plaintiff  was,. and  had  been  for  several  yeara  past,  in  the 
possession  of  the  Champion  Pulp  Mill,  and  the  water-power 
used  to  operate  the  mill,  and  the  tailrace  appurtenant 
thereto,  over  which  the  water  used  to  drive  the  mill  passes 
in  its  escape  from  the  wheels,  and  had  expended  consider- 
able money  in  equipping  the  mill  with  necessary  machinery 
and  implements  for  the  manufacture  of  pulp  from  wood ; 
that  the  lessening  of  the  water-power  by  lowering  the  head 
of  water  above  the  mill,  or  holding  back  the  flow  of  the 
water  from  it  or  raising  the  water  in  the  tailrace,  would 
seriously  impede  the  running  of  the  mill,  so  as  to  practi- 
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call  J  destroy  its  producing  power ;  that  tl^e  defendant  made 
preparation  to  wrongfully  enter  upon  said  premises  and 
build  a  series  of  dams  in  and  across  said  tailrace  at  several 
distinct  points,  and  had  so  entered  to  dispossess  the  plaint- 
iff, and  commenced  to  build  said  dams,  the  effect  of  which 
would  be  to  dam  up  and  hold  back  the  water  flowing  in 
said  tailrace  upon  the  wheels  of  the  mill,  which  would  de- 
stroy all  the  productive  power  of  the  mill;  that  the  plaintiflF 
has  no  adequate  remedy  at  law  for  the  alleged  wrongful 
acts,  and  that  the  injuries  would  necessarily  result  in  a 
multiplicity  of  vexatious  suits.  The  prayer  is  for  a  con- 
tinuation 6f  the  temporary  injunction  already  granted,  re- 
straining the  defendant's  acts,  and  that  it  be  made  perpetual, 
and  for  the  recovery  of  $?5  damages,  etc.,  and  for  general 
relief.  The  plaintiff  set  up  no  title  whatever  save  that  of 
naked  possession. 

The  defendant,  admitting  such  possession,  alleged  that 
he  attempted  to  build  a  cofferdam  at  a  distance  of  about 
350  feet  below  plaintiff's  mill  at  a  point  where  the  building 
of  the  same  would  not,  to  any  appreciable  extent,  interfere 
with  the  running  of  the  mill  or  raise  the  water  in  the  tail- 
race;  that  he  still  proposes  and  intends  to  build  said  dam 
so  as  not  to  injure  the  Champion  Pulp  Mill  nor  raise  the 
water  in  the  tailrace,  under  a  contract  with  the  Green  Bay 
&  Mississippi  Canal  Company,  the  owner  of  the  Champion 
Pulp  Mill  and  of  the  property  in  question.  And  the  defend- 
ant set  forth  in  the  fourth  paragraph  of  his  answer  that  the 
premises  and  power  in  question  are  not  the  property  of  the 
plaintiff,  and,  although  he  is  in  possession  of  the  same,  his 
possession  is  wrongful,  with  no  right  to  use  said  property 
for  any  purposes  whatever,  and  no  right  to  the  benefit  of 
running  the  same  or  to  maintain  any  action  for  its  protec- 
tion; that  the  Green  Bay  &  Mississippi  Canal  Company  is 
entitled  to  the  possession  of  said  mill,  and  is  the  only  party 
having  a  right  to  maintain  any  action  to  protect  it. 


I 
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The  plaintiff  was  summoned  for  examination  before  a 
court  commissioner,  under  sec.  4096,  R  S.,  and  testified 
that  he  derived  or  acquire^  his  right  to  the  possession  of 
the  property  described  in  his  complaint  from  the  Green 
Bay  &  Mississippi  Canal  Company ;  that  he  was  there  hold- 
ing possession  of  this  property  under  an  agreement  for  a 
lease,  and,  on  being  asked  if  that  agreement  was  in  writing, 
the  question  was  objected  to  as  immaterial  and  irrelevant. 
The  commissioner  sustained  the  objectioli,  and  ordered 
"  that  the  examination  of  witness  be  confined  and  limited 
to  other  matters  set  forth  in  the  answer  herein,  and  be  ex- 
cluded as  to  matters  stated  in  paragraph  four  of  the  an- 
swer.*' The  defendant  excepted  to  the  ruling,  and,  at  hia 
request,  the  commissioner  certified  and  reported  the  dep- 
osition to  the  court.  The  defendant  moved  before  the 
circuit  judge  for  an  order  overruling  and  setting  aside  said 
rulings  and  order  of  the  commissioner,  and  for  an  order 
directing  him  to  proceed  with  said  examination  and  to  |^r- 
mit  and  allow  full  and  complete  examination,  especially 
concerning  the  right  of  possession  of  the  plaintiff  to  the 
premises  described  in  the  complaint.  Upon  the  hearing  of 
the  motion,  it  was  denied  by  an  order  of  the  court  reciting 
that,  "  it  appearing  that  the  rulmg  of  the  court  commis- 
sioner was  right  in  this  instance,  and  that  the  question  of 
how  and  in  what  manner  or  by  what  right  the  plaintiff 
holds  possession  (such  possession  being  admitted)  is  imma- 
terial;" and  the  defendant  was  ordered  to  pay  plaintiff 
$10,  costs  of  the  motion.  The  defendant  appealed  from 
this  order. 

For  the  appellant  there  was  a  brief  by  Hooper  db  Hooper^ 
and  oral  argument  by  Moses  Hooper, 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  n.  Pierce.  He  contended,  inter  alia^  that  the  action  is 
one  for  trespass  and  to  recover  damages,  the  injunction 
being  obtained  under  the  general  provisions  of  sec.  2774^ 
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R  S.  Tho  defendant,  having  forcibly  invaded  plaintiff's 
possession,  cannot  in  this  action  require  him  to  show  title 
or  anything  more  than  bare  possession.  R  S.  sec.  3360; 
Bates  V.  CampbeU,  25  Wis.  613;  Sedgw.  &  W.  Tr.  Tit. 
Land,  sees.  717,  718;  Wmterfield  v.  StauaSj  24  Wis.  394; 
Bracken  v.  Preston^  1  Pin.  365,  868. 

PiNNEY,  J.  1.  From  an  examination  of  the  allegations  of 
tho  plaintiff's  complaint  and  his  prayer  for  relief,  it  is  obvi- 
ous that  the  action  is  an  equitable  one,  with  a  claim  for 
damages  as  incident  to  the  relief  prayed,  and  not  a  legal 
action  with  an  injunction  as  a  mere  provisional  remedy. 
It  charges,  in  substance,  that  the  doing  of  the  alleged 
wrongful  acts  upon  which  the  defendant  has  entered,  and 
which  he  intends  to  consummate,  "will  destroy  and  make 
valueless  the  plaintiff's  property,  and  subject  him  to  irrep- 
arable loss  and  damage;"  and  that  a  continuance  or  rep- 
etition of  such  wrongful  acts  will  necessarily  result  in  a 
multiplicity  of  vexatious  suits;  and  he  prsLjs  tor  a perpetiuzl 
injunction  and  for  general  relief.  I^raedrich  v.  Flieth^  64 
Wis.  184. 

2.  The  only  title  or  foundation  for  relief  stated  in  the 
complaint  by  the  plaintiff  is  mere  possession,  without  any 
other  allegation  of  right.  The  defendant,  admitting  the 
fact  of  plaintiff's  possession,  sets  up  that  it  is  wrongful  and 
with  no  right  to  use  the  property  for  any  purpose  what- 
ever, and  that  the  defendant  is  acting  by  the  authority  of 
and  under  a  contract  with  the  Green  Bay  &  Mississippi 
Canal  Company,  the  true  owner,  and  that  it  is  entitled  to 


A  mere  naked  possession,  without  any  other  right  or 
title,  is  not  sufficient  to  entitle  the  party  having  it  to  main- 
tain a  suit  in  equity  against  the  true  owner,  entitled  to 
possession,  as  for  a  nuisance  or  to  redress  repeated  alleged 
injuries  to  such  possession  which  will  result  in  a  multiplic- 
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ity  of  suits ;  his  remedy  for  any  injury  to  his  possession  is 
by  a  legal,  and  not  an  equitable,  action.  Denner  v.  CI,  M. 
(&  St  P.  R.  Co.  57  Wis.  218.  Certainly,  under  the  issue 
before  us,  in  which  the  defendant  claims  to  be  not  a  mere 
wrongdoer,  but  to  be  proceeding-  under  the  authority  of 
the  real  owner,  who  is  alleged  to  be  entitled  to  possession, 
the  rightfulness  of  the  plaintifTs  possession  is,  at  least,  a 
material  subject  of  inquiry.  If  the  plaintiff  has  not  a  con- 
tinuing lawful  right  to  the  possession  of  the  premises,  how 
can  it  be  maintained  that  he  has  a  right  to  exclude  the  real 
owner  entitled  to  possession,  or  any  one  acting  under  his 
authority,  or  to  ask  a  court  of  equity  to  become  a  party  to 
his  continued  wrong  by  restraining  the  defendant  from  ex- 
ercising acts  of  ownership  over  the  premises?  or  how  can 
he  claim  an  injunction  on  the  ground  that  he  will  be  vexed 
with  a  multiplicity  of  suits  by  reason  of  threatened  acts  of 
the  defendant  in  the  future?  If  the  plaintiflTs  possession 
is  wrongful,  and  the  defendant  is  acting  under  the  author- 
ity of  the  real  owner,  and  entitled  to  possession,  a  court  of 
equity  will  not  assist  the  wrongful  occupant  by  injunction, 
as  against  the  rightful  owner  or  his  representative.  The 
court  commissioner,  and  the  circuit  court  as  well,  were  in 
error  in  holding  that  the  inquiry  proposed  to  the  plaintiff 
on  his  examination  after  issue  joined,  under  sec.  4096,  R  S., 
was  immaterial.  The  defendant  had  a  right  to  show  by 
the  plaintiff  that  his  possession  was  unlawful,  and  that  it 
was  one  which  he  could  not  be  allowed  to  assert  as  against 
the  real  owner,  or  the  defendant,  acting  under  him  and  in 
his  right. 

Whatever  the  rights  of  the  parties  may  be  at  law  in  an 
action  for  forcible  entry  and  unlawful  detainer,  a  court  of 
equity  will  not  extend  the  extraordinary  remedy  by  injunc- 
tion in  aid  of  a  wrongful  occupant,  as  against  one  injuri- 
ously affected  by  his  wrongful  possession. 

3.  The  order  denied  the  defendant's  motion  in  respect  to 
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a  matter  in  which  his  position  was  well  taken,  and  ordered 
the  defendant  to  pay  the  plaintiff  $10  costs  of  the  mo- 
tion. The  defendant  is  thus  required  to  indemnify  the 
plaintiff  for  obtaining  a  wrong  decision  in  the  circuit  court 
against  Iiim,  and  the  case  is  thus  brought  within  the  prin- 
ciple of  Cleveland  v.  Bumhqm^  60  Wis.  16,  20.  The  order 
is,  on  this  ground,  appealable,  and  the  order,  being  erro- 
neous in  this  respect,  must  be  reversed. 

By  the  Court. — The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded. 


HiNOKLBY  and  another,  Appellants,  vs.  Pfisteb  and  others, 
Bespondents. 

September  6 — September  tl^  189$, 

Corporations  :  Equfty.  (i)  lUegal  issue  of  bonds:  Cancellation,  (f  ,  S) 
Invalid  stock:  Rights  of  holders:  Pledge,  (4,  5)  Suretyship,  (7,  8) 
Receivers:  Dissolution  of  corporation:  Who  may  maintain  action, 

PRAcnoBL    (6)  Consolidation  of  actions:  Pleading.    (9)  Interpleader, 

1.  Where  bonds  of  a  corporation,  pledged  as  security  for  its  debt,  were 

void  under  sec.  1753,  R  S..  because  issued  without  its  receiving 
seventy-five  per  cent  of  their  par  value,  no  action  for  the  surrender 
or  cancellation  thereof  can  be  maintained  by  the  corporation,  or  by 
a  stockholder  in  its  right,  without  a  tender  of  the  amount  due  to 
the  pledgee.  The  plaintifiEs  in  this  case,  the  corporation  and  a  stock- 
holder who,  as  president,  participated  in  the  unlawful  issue  of  the 
bonds,  are  in  equal  wrong  with  the  party  to  whom  they  were  issued, 
and  are  not  entitled  to  relief. 

2.  Where  all  the  stock  of  a  corporation  is  void  under  sea  1758,  R  8., 

because  not  fuUy  paid  for,  none  of  the  stockholders  can  make  any 
claim  by  means  of  or  through  it  to  the  aid  or  protection  of  a  court 
of  equity  as  against  the  others,  based  upon  the  rights  of  a  stock- 
holder. 
a  But  a  holder  of  such  void  stock  who  has  pledged  it  as  security  for  a 
debt  of  the  corporation,  under  an  agreement  that  bonds  pledged  by 
the  corporation  for  the  same  debt  shaU  be  first  resorted  to^  may  sue 
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for  a  conversion  of  his  stock  by  a  sale  in  violation  of  such  agree- 
ment But  where,  by  the  terms  of  the  pledge,  the  right  to  vote  on 
the  stock  was  transferred  to  the  pledgee,  the  pledgor  cannot  ask  a 
court  of  equity  to  restore  to  him  the  stock  or  the  right  to  vote  on, 
it;  until  the  purpose  for  which  it  was  pledged  has  been  satisfied. 

4  An  action  by  the  pledgor  in  such  a  case,  against  the  corporation,  the 
pledgee,  and  others,  to  establish  an  indebtedness  of  the  corpora- 
tion to  himself,  for  the  appointment  of  a  receiver,  for  the  cancel- 
lation of  the  bonds  pledged  by  the  corporation  on  the  ground  that 
they  were  unlawfully  issued,  for  an  injunction  against  the  transfer 
'  of  stock  or  bonds,  and  for  general  relief,  cannot  be  sustained  as  an 
action  by  a  surety  of  a  corporation  (through  the  pledge  of  his  stock 
for  its  debt)  to  compel  the  corporation  to  pay  its  debt  to  the  pledgee, 
or  to  compel  the  latter  to  proceed  against  the  property  of  the  cor- 
poration and  the  bonds  pledged  to  obtain  payment,  where  no  such 
specific  relief  is  prayed  and  the  complaint  asserts  the  invalidity  of 
the  bonds  pledged  and  that  the  corporation  has  not  property  suffi- 
cient to  pay  its  debts. 

5l  a  surety  cannot  go  into  equity  for  relief  against  either  the  creditor 
or  the  debtor  until  after  the  debt  is  due. 

6.  Where  actions  brought  by  different  parties  are  consolidated  without 

change  in  the  pleadings,  the  complaint  of  one  plaintiff  cannot  aid 
that  of  another  of  which  it  is  no  part 

7.  A  creditor  at  large  of  a  corporation,  whose  remedy  at  law  has  not 

been  exhausted,  cannot  maintain  an  action  in  equity  for  the  appoint- 
ment of  a  receiver,  eta 

8.  Neither  a  stockholder  as  such  nor  the  corporation  itself  can  maintain 

an  action  in  equity  for  the  purpose  of  winding  up  the  business  of 
the  corporation. 

9.  An  action  in  the  nature  of  an  interpleader  should  not  be  brought 

except  when  there  is  no  other  way  for  plaintiff  to  protect  himself 
from  a  litigation  in  which  he  has  no  interest ;  and,  in  order  to  main- 
tain the  action,  plaintiff  must  show  that  he  has  not  acted  in  a  parti- 
san manner  as  between  the  different  claimants. 

APPEAL  from  the  Superior  Court  of  Milwaukee  County. 

The  appellant  Hinckley  commenced  an  action  against  the 
Milwaukee  Electric  Railway  Company^  Richa/rd  Burke^ 
August  H.  Vogd^  Charles  F.  Pfister^  John  A.  Ilinsey^  H. 
H.  Field,  Oscar  D.  Aeppli,  G.  W.  Hinckley,  and  A.  M. 
Hinckley  stating,  in  substance,  the  incorporation  of  the 

Vou  88—5 
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Milwaukee  Electric  Railway  Company^  December  17, 1889, 
for  the  purpose  of  operating  a  street  railway  in  Milwaukee 
and  adjoining  towns,  using  electric  or  other  motive  power, 
and  empowered  to  acquire  the  property  and  franchises  of 
the  Milwaukee  Cable  Railway  Company;  that  the  first- 
named  company  organized  March  10,  1890,  with  ap  capital 
stock  of  $500,000,  being  5,000  shares  of  $100  each ;  that 
the  latter  company  transferred  to  the  electric  railway  com- 
pany all  its  property,  rights,  and  franchises,  and  the  entire 
capital  stock  of  the  electric  railway  company  was  issued  to 
the  plaintiff  Hincldey  and  the  defendants  Ilinaeyy  Aeppli, 
Field,  and  Q.  W.  and  A.  M.  Hinckley;  that  none  of  them 
paid  anything  of  value  for  such  stock  except  the  plaintiff, 
but  what  he  paid  for  his  stock  is  not  stated ;  that  the  only 
person  having  any  actual  interest  in  the  electric  railway 
company  defendant,  or  in  the  cable  railway  company,  is  the 
plaintiff,  but  precisely  what  interest  he  had  is  not  stated  ; 
that  the  plaintiff  and  defendant  Ilvnaey  were  the  promoters 
of  the  corporation  defendant,  and  the  other  defendants 
named,  to  whom  stock  was  issued,  were  brought;  in  and 
given  certificates  of  stock  merely  for  the  purpose  of  com- 
pleting and  forming  a  corporate  organization,  except  the 
defendant  MamschoU^  who  claimed  some  stock  under  the 
defendant  Ilinsey;  that  the  stock  of  the  electric  company 
was,  at  the  date  aforesaid,  issued  to  the  plaintiff  and  Ilinsey 
and  such  persons  as  they  selected,  in  the  proportion  of  three 
fifths  to  plaintiff  or  his  order,  and  two  fifths  to  Ilinsey  or 
his  order,  but  the  same  was  issued  to  said  Ilinsey  gratui- 
tously, without  any  good  or  valuable  consideration,  and  con- 
trary to  law ;  and  for  a  part  of  the  stock  of  said  plaintiff  in 
the  electric  railway  company  he  paid  no  money  or  value, 
but  what  part  thereof  is  not  stated;  that  for  the  greater 
portion  the  plaintiff  did  pay  moneys,  property,  and  services, 
but  what  amount  is  not  alleged. 
On  the  same  day  a  mortgage  or  deed  of  trust  was  exe- 
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CQted  by  the  plaintiff  as  president,  and  the  defendant  Aep< 
pli  as  secretary,  of  the  electric  railway  company,  in  its 
name,  to  the  defendant  the  Northern  Trust  Company,  as 
trustee,  the  same  being  an  Illinois  corporation,  to  secure  an 
issue  of  a  series  of  500  coupon  bonds  of  the  sum  of  $1,000 
each,  to  mature  April  1,  1910,  bearing  interest  at  the  rate 
of  six  per  cent,  per  annum,  payable  semi-annually.  This 
was  the  first  mortgage  on  the  property  of  the  company, 
and  was  recorded.  It  contained  a  provision  that  the  bonds 
therein  described  should  not  be  valid  until  certified  by  the 
trustee,  who,  it  is  alleged,  accepted  his  trust  and  certified 
and  delivered  to  the  electric  railway  company  250  of  said 
bonds  of  $1,000  each,  and  that  it  issued  said  bonds  to  the 
defendant  Pfister  as  collateral  security  of  a  loan  of  $125,000 
made  by  him  to  said  company  on  its  note,  and  for  no  other 
purpose,  which  contained  a  power  of  sale  authorizing  Pfister^ 
in  case  of  default  in  the  payment  of  the  note,  to  sell  the 
bonds  at  private  sale;  that  the  electric  railway  company 
had  no  means  sufiicient  for  the  payment  of  its  debts,  and 
PfiMer  was  thereby  enabled  to  take  advantage  of  it,  and 
sell  $100,000  of  said  bonds  to  the  defendant  Vogd  for 
$50,000,  retaining  $150,000  of  said  bonds  and  the  note  of 
the  electric  railway  company  for  $125,000,  on  which  he 
claims  there  is  still  due  to  him  the  sum  of  $70,000;  that  at 
the  time  Pfister  made  said  loan  the  plaintiff  and  defendant 
Hiyisey  pledged  to  him  to  secure  its  payment  certain  stock 
of  the  company,  namely,  Rinsey  pledging  1,001  shares,  and 
the  plaintiff  1,501  shares ;  that  Pfister  knew  that  the  plaint- 
iff was  a  mere  surety,  through  his  stock,  on  the  note,  and 
it  was  expressly  agreed  in  a  separate  writing  "  that  no  sale 
of  plaintiff's  pledged  stock  should  take  place  until  after  the 
property  of  the  electric  railway  company,  namely,  its  said 
bonds,  were  exhausted  on  said  power  of  sale.'' 

It  is  alleged  that  "  all  money  expended  in  creating  or 
constructing  or  purchasing  said  street  railway  company. 
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and  all  the  corporate  assets  of  the  said  street  railway 
company,  and  also  all  of  the  assets  of  the  Milwaukee 
Cable  Railway  Company,  aforesaid,  except  such  as  was  ac- 
quired from  the  proceeds  of  the  said  $125,000  loan,  and 
such  as  said  defendant  street  railway  company  is  still  in- 
debted for,  have  been  furnished  by  the  plaintiflE,"  and  no 
other  of  the  stockholders  of  said  company  paid  or  furnished 
any  portion  thereof;  and  that  said  plaintiff  furnished  said 
ntioney  and  paid  the  same  under  an  agreement  with  said 
street  railway  company  that  he  should  he  and  remain  a 
creditor  of  the  defendant  street  railway  company  to  the 
amount  of  the  money  and  property  so  advanced  by  him, 
and  that  the  same  should  be  repaid  to  him  from  the  pro- 
ceeds of  the  sale  of  said  corporate  bonds,  or  that,  in  lieu 
thereof,  he  should  have  such  bonds  for  the  same  at  not  less 
than  seventy-five  cents  on  the  dollar;  and  that  by  virtue  of 
such  advances  and  said  agreement  the  plaintiff  is  a  creditor 
of  said  corporation  to  an  amount  exceeding  $100,000,  for 
money  actually  advanced,  materials  and  supplies  furnished, 
and  labor  performed,  for  said  corporation,  for  which,  by  said 
agreement,  he  was  to  he  paid  as  aforesaid.  That  certain 
officers  of  the  defendant  company,  without  plaintiff's  con- 
sent, after  the  pledge  of  said  $250,000  of  bonds  to  Pfister^ 
ordered  the  trustee  in  the  mortgage  to  issue  and  certify  no 
more  bonds,  so  that  the  plaintiff  is  unable  to  procure  any 
bond;;  in  payment  of  his  advances,  and  the  defendant  is  un- 
able to  pay  its  existing  debts.  That  plaintiff  is  a  director 
and  the  president  of  the  company,  and  the  defendants 
Q.  W.  Hinckley,  A.  M.  Hinckley,  H.  H.  Field,  Oscar  D.  Aep- 
pli,  John  IL  Manschott^  John  A.  Ilinsey^  Cliarles  F.  Pfister^ 
Richard  Burke,  SiudAugtist  H.  Yogd  have  or  hold  in  their 
name  stock  of  said  defendant  company,  sold  by  said  PJister 
to  Vogel  under  said  power  of  sale  for  the  sum  of  $6,000, 
but  in  disregard  of  Pfister's  agreement  not  to  sell  the  same 
until  the  bonds  of  defendant  so  issued  were  all  sold.    That 
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the  sale  of  said  stock  and  bonds  to  Vogd  was  formal  or 
colorable,  and  no  consideration  was  paid  therefor,  but  they 
were  bid  in  by  him  as  trustee  for  Pfister^  in  pursuance  of 
an  arrangement  or  combination  between  the  defendants 
Pfiater^  Vogel^  BurJce^  and  Ei7i8ey^  which  is  charged  to  have 
been  collusive  and  entered  into  for  the  purpose  of  creating 
fictitious  liens  against  the  corporation  by  virtue  of  the 
bon^Ts  and  obtaining  control  of  its  stock,  so  as  to  control 
coi'f>vjrate  action  with  reference  to  said  bonds,  and  to  enable 
Pfister  Kp  occupy  the  position  of  creditor  for  a  large  amount 
under  the  said  bonds,  and  at  the  same  time  control  corporate 
action  with  reference  thereto.  That,  after  bidding  in  the 
stock,  Vogel  transferred  *'  part  of  the  same"  back  to  Pfi^ 
ter,  and  "  part  to  the  defendant  Burlce^^^  and  that  Pfister 
and  BurJce  claimed  the  right  to  vote  such  corporate  stock 
at  the  corporate  meetings,  and  the  plaintiff  also  claims  the 
right  to  vote  the  same  stock,  and  to  be  the  owner  thereof, 
and  to  be  the  owner  of  his  proportion  of  that  held  by  the 
defendant  Vogel;  and  that  Pfister^  Vogely  Hir^ey^  and  Burke 
threaten  and  intend  to  vote  out  the  plaintiff  from  all  trust- 
eeship or  oflRce  in  the  corporation,  the  defendant  PfitSter 
being  enabled  to  control  a  majority  of  the  stock  of  the  cor- 
poration, and  at  the  same  time  to  hold  against  it  the  bonds 
so  alleged  to  be  illegally  acquired,  and  the  note,  on  which  he 
claims  there  is  still  due  $70,000.  There  is  no  allegation  to 
show  what  part  of  the  stock  is  so  held  in  the  name  of  Pfis- 
ter or  Burke  or  Vogel^  nor  whether,  when  the  same  was 
pledged,  any  transfer  or  evidence  of  the  pledgee's  right  was 
entered  on  the  stock  register,  nor  whether  the  transfer  to 
the  said  several  defendants  of  the  stock  claimed  to  be  held 
by  them  respectively  has  been  entered  thereon. 

It  is  alleged  that  the  defendants  Field,  Aeppli,  and  TTJw- 
sey  are  a  majority  of  the  present  board  of  directors,  and 
the  interest  of  Field  is  merely  nominal,  and  Aeppli  is  the 
clerk  or  secretary  of  Uinsey^  and  all  said  persons  are 
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controlled  by  the  defendant  Hinsey.  That  Yogel^  Burlte^ 
and  Pfiater  are  not  purchasers  of  said  stock  for  value,  but 
took  the  same  with  knowledge  and  notice  of  the  defects  in 
such  stock  and  in  the  title  thereto  and  right  of  Pfater  to 
sell  it;  and  that  he  took  the  bonds  purchased  by  him  with 
full  knowledge  of  their  invalidity  and  illegality.  That  the 
property  of  the  electric  railway  company  has  been  sold  for 
taxes  of  two  years  last  past,  and  tax  certificates  thereon 
have  been  issued  to  the  defendant  Pjister^  and  a  large  num- 
ber of  suits  at  law  have  been  commenced  and  are  pending 
against  the  company,  and  judgments  are  liable  to  be  ren- 
dered against  it.  That  the  property  of  the  defendant  is 
liable  to  attachment  by  its  creditors,  and  PJiater  is  inter- 
ested in  rival  and  competing  lines  of  street  railway  in  Mil- 
waukee. That  Pfiater^  Burke^  Vogel^  and  IJinaey  claim  the 
right  to  vote  on  the  stock  so  acquired  by  them  at  the  cor- 
porate meetings,  and  to  gain  control  of  the  corporation, 
and  are  combining  to  carry  out  such  intention  by  virtue  of 
their  holding  such  certificates^  for  which  no  money  has  been 
paid  "  except  such  certificates  as  are  in  their  hands  and  be- 
long to  the  plaintiff,  and  not  to  Vogel  and  Burke,^^  That 
it  is  important  that  the  street  -railway  should  be  kept  in 
operation,  and  no  attachment  be  levied  thereon,  and  no 
forfeiture  of  its  franchises  be  incurred.  *  That  its  gross  in- 
come is  not  over  $10,000  per  month.  That  the  serai-annual 
interest  for  October,  1890,  upon  said  bonds,  is  past  due,  and, 
by  the  terms  of  the  mortgage,  default  in  its  payment  makes 
the  whole  principal  sum  of  the  bonds  due,  at  the  option  of 
the  owner.  That  the  loiiafide  debts  of  the  railway  com- 
pany defendant,  including  the  claim  of  the  plaintiff,  exceed 
$'250,000,  and  that  it  is  without  means  or  property  to  pay 
the  same. 

The  plaintiff  asks  judgment  (1)  that  the  amount  due  to 
him  from  the  street  railway  corporation  defendant  be  as- 
certained and  adjudged,  and  he  be  declared  to  have  a  lien 
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on  its  corporate  property  therefor ;  (2)  that  an  account  be 
taken  of  all  the  property,  credits,  effects,  and  indebtedness 
of  the  corporation ;  (3)  that  a  receiver  be  appointed  of  such 
property,  and  that  it  be  sold  under  the  direction  of  the 
court  to  pay  plaintiff  and  other  creditors,  and  after  the 
payment  t)f  such  debts  the  residue  be  brought  into  court  to 
be  disposed  of  according  to  law ;  (4)  that  the  $250,000  of 
bonds  in  the  hands  of  Vogel  and  Pfister  be  canceled  and  set 
aside ;  (5)  that  an  account  be  taken  of  all  the  stock  of  the 
plaintiff  that  was  issued  without  consideration,  and  void 
under  the  statute  for  that  cause,  and  that  all  stock  so  issued 
be  set  aside  and  canceled,  and  that  the  ownership  of  the 
valid  portion  of  the  stock  of  the  defendant  the  electric  rail- 
way company  be  determined  and  declared,  so  as  to  deter- 
mine the  rights  of  the  parties  in  the  surplus,  if  any,  arising 
from  the  sale  of  its  property ;  that  its  hona  fide  indebted- 
ness be  declared  a  lien  on  the  corporate  property  at  its  true 
amount;  that  the  defendant  P;Z«^  be  charged  with  the 
amount  of  any  stock  or  bonds  which  he  may  have  unlaw- 
fully disposed  of  by  reason  of  the  same  having  passed  into 
the  hands  of  other  persons,  and  that  he  be  allowed  no  more 
than  the  actual  indebtedness  due  him,  namely,  $125,000  and 
interest,  as  agreed ;  and,  after  payment  of  the  just  debts, 
costs,  etc.,  the  proceeds  of  such  sale  be  divided  among  its 
lonafide  stockholders  in  proportion  to  their  respective  in- 
terests. An  injunction  against  Hinseyy  BurhCy  Pfistery  and 
Vogd  was  prayed  for,  and  general  relief. 

Subsequently  the  Milwaukee  Electric  Railway  Compam.y 
brought  its  action  against  Pfister^  Vogel^  Burke^  Hineey^ 
MamchoU^  Field,  Aeppli,  the  Northern  Trust  Company, 
G.  W.  Hinckley,  A.  M.  Hinckley,  and  Francis  E,  Hincldey^ 
the  plaintiff  in  this  action.  Its  allegations  are,  in  the  main, 
substantially  the  same  as  in  Hinckley^a  suit  against  Pfister 
and  others.  It  charges  that  the  plaintiff  company  was  or- 
ganized, among  other  things,  with  reference  to  acquiring 


Digitized  by  VjOOQIC 


72  SUPliEME  COURT  OF  WISCONSEN".  [83 

Hinckley  and  another  vs.  Pfister  and  others. 

the  franchises  and  property  of  the  Milwaukee  Cable  Rail- 
way Company,  and  that  prior  thereto  it  had  been  agreed 
between  the  persons  composing  the  latter  company  that 
the  plaintiff  should  be  organized,  and  for  that  purpose.  It 
alleges  the  transfer  to  it  of  the  property,  rights,  and  fran- 
chises "for  a  consideration,  as  stated,  to  the  4)laintiflf." 
That  its  whole  capital  stock  was  issued  to  the  defendants 
Hinckley^  Hinsey^  Aeppli,  and  Field,  none  of  said  persons 
paying  anything  of  value  for  said  stock,  except  the  defend- 
ant Hinckley;  but  there  is  no  allegation  vof  what  amount 
he  paid  for  his  stock.  It  is  charged  that  in  the  cable  rail- 
way company  and  in  the  plaintiff  company  the  only  persons 
having  any  actual  interest  therein  were  the  defendants 
F.E.  HincMey  and  Ilinsey^  and  that  "some  agreement" 
existed  between  them  and  the  plaintiff  and  the  defendants 
Aeppli  and  Field,  by  which  the  defendant  F.  E,  Hinckley 
was  to  advance  money  to  the  plaintiff  as  its  creditor  for 
corporate  purposes,  but  what  the  terms  of  that  agreement 
were  is  not  stated.  It  is  four  times  asserted  in  this  com- 
plaint that  Hinsey  paid  no  money,  property,  or  anything 
of  value  whatever  for  the  stock  of  the  plaintiff  company; 
and  there  is  no  allegation  to  show  what  interest  he  really 
had,  if  any,  in  either  of  said  companies.  The  complaint 
further  states  the  issue  of  the  stock  of  the  company,  the 
execution  of  the  trust  deed  or  mortgage,  the  certification 
of  $250,000  of  the  bonds  secured  by  it,  the  delivery  thereof 
to  the  defendant  Pfister  as  collateral  security  for  the  pay- 
ment of  the  note  of  the  plaintiff  for  $125,000,  and  the 
power  of  sale  contained  in  the  note,  as  in  Hinckley^s  com- 
plaint ;  and  alleges  that  the  said  disposition  of  the  bonds 
and  power  of  sale  were  unauthorized  and  illegal,  to  the 
knowledge  of  Pfister;  the  deposit,  as  security,  with  Pfister j 
hy  the  defendants  Hinckley  and  Hinsey^  of  2,502  shares  of 
the  capital  stock, —  1,001  issued  to  the  defendant  Hinsey y 
and  1,501  issued  to  the  defendant  Hinckley;  and  that  no 
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other  bonds  were  ever  delivered,  certified,  or  issued.  It 
charges  that  Pfister^  Vogel^  Hinaey^  and  Burke  colluded 
together  for  the  purpose  of  creating  fictitious  liens 
against  the  corporation  by  virtue  of  said  bonds,  and  ob- 
taining control  of  its  stock  at  the  same  time,  so  as  to 
control  corporate  action  with  reference  thereto,  and  oc- 
cupying the  position  of  creditor  for  a  large  amount 
under  the  said  bonds  so  unlawfully  issued.  It  alleges 
the  sale  of  100  of  said  bonds  by  Pfister  to  the  defendant 
Yogd  for  $50,000,  and  the  retention  of  150  thereof,  and 
also  of  the  note  of  the  plaintiff  for  $125,000,  substantially 
as  in  the  other  complaint;  and  that,  after  the  sale,  Pfister 
sold  at  private  sale  the  2,502  shares  of  the  capital  stock  so 
obtained  as  security  under  the  power  of  sale,  or  pretended  to 
sell  the  same,  to  Vogel  for  $5,000.  That  the  power  of  sale 
did  not  include  the  right  to  sell  said  stock  until  after  the 
whole  of  said  bonds  had  been  sold  by  him,  and  that  not 
only  was  such  power  of  sale  unauthorized,  but  it  was  not 
complied  with  in  the  sale  of  the  stock.  That  said  sale  of 
bonds  and  stock  to  Vogel  was  colorable,  and  no  considera- 
tion was  paid  therefor  by  Vogel^  but  they  were  bid  in  by 
him  as  trustee  for  Pfi^ter^  in  pursuance  of  said  agreement 
or  combination  between  Pfister^  Vogely  Burke^  and  Ilin^ey. 
That  thereafter  Vogel  transferred  part  of  said  stock  to 
Burke^  and  he  claims  the  right  to  vote  thereon  at  the  cor- 
porate meetings  of  the  plaintiff,  and  the  defendant  Uinok- 
ley  also  claims  the  right  to  vote  the  same  stock,  and  to  be 
the  owner  thereof.  That  he  lays  claim  to  be  the  owner  of 
the  stock  held  by  the  defendant  Vogely  and  Vogel  claims 
to  be  the  owner  thereof,  and  that  the  plaintiff  is  unable  to 
determine  who  is  the  owner,  or  entitled  to  vote  thereon,  or 
liable  thereon ;  but  does  not  show  what  part  of  said  stock 
has  been  registered,  if  any.  That  the  plaintiff  has  no  other 
interest  in  the  question  of  the  ownership  of  said  shares,  but 
is  imj)artial  therein.     That  when  the  stock  was  issued  there 
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was  some  agreement,  but  what  it  was  is  not  stated,  by  and 
between  Hinckley  and  Hinseyy  that  HincMey  should  be  a 
creditor  of  the  plaintiff,  and  be  repaid  by  it  for  certain 
moneys  advanced  by  him  for  corporate  purposes,  and  that 
the  stock  of  the  plaintiff  should  be  issued  to  Hinaey  gratu- 
itously, and  to  F.  E.  Hinckley  in  part  gratuitously  and  in 
part  for  value,  in  certain  proportions,  but  what  proportions 
is  not  stated ;  and  that  they  had  it  in  mind  and  intended 
thereby  to  provide  for  a  sale  of  the  street  railway^  and  that 
it  was  agreed  in  such  case  that  Hinckley  should  be  first  re- 
paid his  cash  advances  and  other  payments  made  by  him 
out  of  the  proceeds  of  sale,  and  the  other  corporate  debts 
to  be  paid  out  of  the  proceeds  of  such  sale,  and  the  residue 
to  be  divided  between  Hinokley  and  Hinsey  "  in  a  certain 
proportion  agreed  oipon,"  but  what  proportion  is  not 
stated ;  and  that  the  stock  was  issued,  accordingly.  That 
Hinckley  has  an  action  pending  in  this  court  against  the 
plaintiff  company,  in  which  he  claims  to  be  its  creditor  for 
upwards  of  $100,000,  and  asks  to  have  a  lien  declared  in 
his  favor  on  its  property,  and  the  same  foreclosed,  and  a 
receiver  appointed. 

The  complaint  contains  substantially  the  same  allegations 
as  Ilinckley^a  in  respect  to  pending  suits  against  the  plaint- 
iff, and  the  liability  of  its  property  to  be  seized  on  execu- 
tion or  attachment,  to  its  serious  damage,  and  those  for 
whom  it  is  trustee ;  and  also  as  to  the  necessity  that  its 
railway  should  be  kept  in  operation  and  no  forfeiture  of  its 
franchises  be  incurred.  That  PJister  is  interested  in  com- 
peting and  rival  lines,  for  the  building  of  which  he  has  pro- 
cured an  ordinance,  and  is  in  collusion  with  Vogely  Burke^ 
and  Hinsey  to  gain  control  of  the  property  and  franchises 
of  the  plaintiff,  and  so  impair  its  value,  or  to  create  ficti- 
tious or  unlawful  claims  against  it;  and  that  Hinsey  now 
controls  a  majority  of  the  board  of  directors.  The  plaintiff 
asks  judgment  that  said  $250,000  of  bonds  be  canceled  and 
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set  aside;  that  an  account  be  taken  of  the  stock  of  plaintiff 
issued  without  consideration,  and  void  under  the  statute 
for  that  reason ;  that  all  such  stock  be  canceled  and  set 
aside;  that  the  valid  portions  of  plaintiff's  stock  be  deter- 
mined and  declared,  and  for  that  purpose  that  the  defend- 
ants Hinckley^  Burks^  and  Yogcl  be  required  to  interplead, 
and  that  the  amount  due  from  the  plaintiff  to  Hinckley  and 
any  other  of  its  creditors  be  ascertained  and  be  declared  a 
lien  on  its  corporate  property ;  that,  if  necessary,  the  prop- 
erty of  the  plaintiff  be  sold,  and  the  proceeds  applied  to 
the  payment  of  its  debts  and  costs  and  expenses  of  the 
action,  and  the  residue  divided  among  the  hona  fide  stock- 
holders; and  for  an  injunction,  etc. 

On  application  of  the  plaintiffs,  these  actions  were  con- 
solidated by  order  of  the  court,  and  directed  "  to  proceed 
to  trial  under  ancj  upon  the  pleadings  then  filed  and  served, 
or  such  other  pleadings  as  the  parties  opposing  the  consol- 
idation might  choose  to  make  or  serve  pursuant  to  law;" 
and  prescribing  that  the  title  of  said  action  should  be  the 
same  as  specified  in  the  order.  When  the  consolidated 
action  <^me  on  for  trial,  the  defendants  Pfi^ter^  Vogdj 
Burkej  and  Hinaey  objected  to  the  reception  of  any  evi- 
dence under  either  complaint,  on  the  ground  that  neither 
of  them  stated  facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  court  sustained  the  objection,  and  dismissed  the 
complaints,  with  costs,  from  which  the  plaintiffs  Hinckley 
and  the  electric  railway  company  appealed. 

For  the  appellant  MH/waukee  Elect/rio  RaiJAJDay  Compwny 
there  was  a  brief  by  C.  H,  Hamilton^  attorney,  and  Turner 
<&  Timlin^  of  counsel;  for  the  appellant  Hinckley  there  was 
a  brief  by  Turner  <&  Timlin^  attorneys ;  and  the  cause  was 
argued  orally  by  W.  H.  Timlin,  They  contended,  inter 
aliaj  that  the  complaint  of  the  corporation,  either  alone  or 
consolidated  with  Hinckle^Sy  states  a  good  cause  of  action. 
It  shows  an  unlawful  issue  of  bonds  for  less  than  seventy- 
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five  cents  on  the  dollar,  in  contravention  of  the  statute. 
R  S.  sec.  1763;  Wood  v.  Union  Gospel  Asso.  63  Wis.  9; 
J/'ew  Castle  N.  E.  Co,  v.  Simpson^  21  Fed.  Kep.  533 ;  Chi- 
cago V.  Cameron^  120  111.  447.  It  shows  an  attempt  by  the 
pledgee  of  its  bonds,  Pfister^  through  the  medium  of  a  col- 
orable and  fictitious  sale  to  Yogd^  to  create  a  debt  of 
$100,000  against  the  corporation,  for  which  the  corporation 
received  only  a  consideration  of  $50,000  by  a  credit  of  the 
last  named  sum  on  Pfister^ s  note.  Jesup  v.  City  Bank^  14 
Wis.  359;  Ackerson  v.  Lodi  B.  P.  Co.  28  N.  J.  Eq.  542; 
Pichardson  v.  Gr^n^  133  U.  S.  30.  It  shows  the  issue  of 
a  large  part  of  the  stock  of  the  corporation  gratuitously, 
contrary  to  statute,  by  means  of  which  the  corporation  is 
no  longer  able  to  raise  money  by  the  usual  mode  and  the 
corporate  aflfairs  are  managed  by  directors  who  owe  their 
election  to  such  void  stock  and  have  no  pecuniary  interest 
or  responsibility  in  such  aflfairs.  Wood  v.  Union  Gospel 
Asso.  63  Wis.  9;  JVew  Castle  N'.  P.  Co.  v.  Simpson^  21 
Fed.  Kep.  533;  Fosdich  v.  SturgeSj  1  Biss.  255;  Perry  v. 
Tuskaloosa  C.  S.  0,  M.  Co.  93  Ala.  364;  Clarke  v.  Lincoln 
L.  Co.  59  Wis.  655.  The  stock  bid  in  by  Vogd  and  redis- 
tributed to  Pfister  and  Burke  is  also  claimed  by  Hinckley y 
who  contends  that  the  colorable  or  fictitious  sale  did  not 
divest  his  title;  and  the  corporation  is  entitled  to  know 
who  its  true  stockholders  are.  Salisbury  Mills  v.  Town- 
sendy  109  Mass.  115;  Providence  Bank  v,  Wilkinson, ^^'R,  I. 
507;  Cody  v.  Potter^  55  Barb.  463;  Cheever  v.  Hodgson^  9 
Mo.  App.  565.  A  bill  in  the  nature  of  an  interpleader  may 
be  maintained  where  other  equitable  relief  is  sought  in  ad- 
dition to  the  interpleader.  Bedell  v.  Hoffmam,^  2  Paige, 
199;  Mohawk  &  11.  P.  Co.  v.  Clute,  4  id.  391,  392.  Courts 
will  interfere  to  restrain  any  acts  on  the  part  of  directors 
or  officers  constituting  a  breach  of  trust.  Podge  v.  Wool- 
aey,  18  How.  341 ;  Pearson  v.  Concord  P.  Co.  62  K  H.  537 ; 
Damibman  v.  Empire  Mills,  12  Barb.  341 ;  People  v.  Bal- 
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lardy  3  N.  T.  Supp,  845.  Stock  issued  contrary  to  law  with- 
out consideration  should  be  canceled  at.  the  suit  of  the  cor- 
poration. ScoviU  V.  Thayer,  105  U.  S.  143.  No  matter 
what  relief  is  demanded,  if  the  corporation  is  entitled  to  be 
heard  in  a  court  of  equity  upon  either  of  the  foregoing 
propositions,  the  demurrer  was  improperly  sustained.  Hiles 
V.  Johnson,  67  Wis.  517;  ScJieihe  v.  Kennedy,  64  id.  564. 

The  complaint  of  the  plaintiff  Hinckley  states  facts  which 
entitle  him  to  maintain  an  action  in  equity,  as  a  surety  of 
whose  pledge  a  wrongful  and  fraudulent  sale  has  been 
made,  to  disregard  such  sale  or  have  it  set  aside  and  have 
the  property  of  the  principal  debtor  sold  and  applied  in 
payment  of  the  debt  and  in  discharge  of  the  property  of 
the  surety.  Ilarria  v.  Newell,  42  Wis.  691 ;  Neimcewicz  v. 
Gdhn,  3  Paige,  648;  Irich  v.  Black,  17  N.  J.  Eq.  189; 
Philadelphia  cfe  R.  li.  Co.  v.  ZitUe,  41  id.  519 ;  Moore  v, 
Topliff,  107  111.  241;  Norton  v.  Reid,  11  S.  C.  593;  Bishop 
V.  Day,  13  Vt.  81 ;  Morse  v.  Larkin,  46  id.  371 ;  Saylors  v. 
Saylors,  3  Heisk.  525;  Keel  v.  Lei>y,  19  Oreg.  450;  Smith  v. 
Smith,  8  Ired.  Eq.  (N.  0.),  34;  UeUarns  v.  Ahercromhie,  15 
S.  C.  110;  Whitridge  v.  Durkee,  2  Md.  Ch.  442;  McDanid 
V.  AvMin,  32  8.  C.  601;  Meader  v.  Meader,  88  Ky.  217; 
Morrison  v,  Poynts,  7  Dana,  307;  1  Brandt,  Suretyship  (2d 
ed.),  sees,  34,  223-225,  237-239;  1  Story,  Eq.  Jur.secs.  327, 
730;  2  id.  sec.  849;  Kayes  v.  Ward,  4  Johns.  Ch.  123-132; 
Ma/rsh  t).  Pike,  1  Sandf.  Ch.  210;  Jones,  Pledges,  sees.  685, 
686;  2  Jones,  Mortgages,  sec.  1380;  Jenkins  v.  Gunnison, 
50  Wis.  388;  Beckham  v.  Puncan,  9  S.  E.  Kep.  (Va.),  1002; 
BaUew  v,  Roler,  124  Ind.  557;  McOonneU  v.  Scott,  15  Ohio, 
401 ;  Pratt  v.  Thornton,  28  Me.  355. 

For  the  respondents  Pfister,  Vogel,  and  Burke,  there  was 
a  brief  by  Qua/rles,  Spence  <&  Quarles;  for  the  respondent 
Hvnsey  there  was  a  brief  by  Frank  M.  Hoyt;  and  the  cause 
was  argued  orally  by  Mr.  Cha/rles  Quarles  and  Mr.  Hoyt. 
They  argued',  among  other  things,  that  the  facts  stated  do 
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not  warrant  the  appointment  of  a  receiver.  lie  Argus 
Printing  Co.  1  K  Dak.  43i;  Boyd  v.  Sims,  87  Tenn.  779; 
Cook,  Stock  (2d  ed.),  sees.  745,  746;  2  High,  Inj.  sees.  1203- 
1210;  Eachweilerv.  StoweU,  78  Wis.  316;  Haywood  v.  Lin- 
coln L.  Co.  64  id.  639-645 ;  High,  Receivers,  sec.  288,  note ; 
Beach,  Receivers,  sec.  403;  Baker  v.  L.  P.  R.  Co.  34  La. 
Ann.  757;  French  v.  Oiffard,  30  Iowa,  148;  NeaU  v.  HiU, 
16  Cal.  146 ;  Frmch  B<mk  Case,  53  Cal.  495-551 ;  La  Orange 
V.  State  Treas.  24  Mich.  469-471;  Talbot  v.  Scripps,  31  id. 
268;  Gluck  &  Becker,  Receivers,  sees.  22-24;  Ward  v.  Sor 
lem  St.  R.  Co.  108  Mass.  332.  The  complaint  of  IlincHey 
will  not  bear  the  aspect  of  a  bill  by  a  surety.  Shields  v. 
Barrow,  17  How.  130-143;  Harris  v.  Newell,  42  Wis.  687- 
691;  Wright  v.  Simpson,  6  Ves.  Jr.  714-734;  Philadelphia 
<k  R.  R.  Co.  V.  Little,  41  K- J.  Eq.  519-529;  Moore  v.  Top- 
Uff,  107  III.  241-250;  Stamford  Bank  v.  Benedicft,  15  Conn. 
437-446;  1  White  &  Tudor,  L.  Cas.  136;  3  Pom.  Eq.  Jur. 
sec.  1417,  n.  2 ;  Gary  v.  Cannon,  3  Ired.  Eq.  64-68. 

PiNNEY,  J.  While,  as  held  in  Doud  v.  W.,  P.  <&  S.  R. 
Co.  65  Wis.  108,  when  the  snflSciency  of  a  complaint  is 
raised  by  an  objection  to  any  evidence  under  it,  a  greater 
latitude  of  presumption  will  be  indulged  in  to  support  it 
than  upon  a  formal  demurrer,  we  are  obliged  to  hold  that 
the  complaints  in  this  action  as  consolidated  are  so  defect- 
ive that  no  relief  can  be  granted  on  either  or  both  of  them. 
The  complaint  of  Hinckley  prays  relief  in  very  many  re- 
spects and  on  various  grounds,  but  the  difficulty  is  that  on 
nearly  all  important  matters  affecting  Hinckley'^ s  claim  to 
relief  his  title  or  grounds  for  relief  are  so  imperfectly  and 
vaguely  stated  that  it  would  be  found  impossible  from  the 
complaints  to  frame  a  judgment  that  could  be  sustained 
consistent  with  the  law. 

1.  Although  the  bonds  issued  to  Pfister  to  the  amount  of 
$250,000  are  void,  as  having  been  issued  in  violation  of  the 
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statute  (sec.  1753,  R  S.),  without  value  given  therefor  equal 
to  seventy-five  per  cent,  of  the  par  value  thereof,  yet  neither 
the  appellant  the  electric  railway  company,  nor  Ilinclcley  as 
stockholder  in  right  of  the  company,  if  we  are  to  assume 
that  he  owns  any  valid  stock,  can  maintain  any  action  for 
the  surrender  or  cancellation  of  these  bonds,  they  having 
been  pledged  to  PJister  as  security  for  the  loan  of  $125,000 
to  the  corporation,  for  want  of  tender  of  the  principal  sum 
loaned  and  interest.  Seeking  equity,  the  corporation  or 
any  one  suing  in  its  right,  would  be  required  to  do  equity, 
and  make  tender,  as  a  condition  of  relief,  of  the  debt  for 
which  they  were  pledged.  1  Pom.  Eq.  Jur.  §  391 ;  Mvm- 
ford  V.  Am.  Z.  Ins.  <&  T.  Co.  4  N.  Y.  463 ;  Jones,  Corp. 
Bonds,  §  219.  Besides,  both  the  corporation  and  Jlinckl^. 
as  its  president,  participated  in  the  unlawful  issue  of  them, 
and  occupy  no  position  to  ask  the  intervention  of  i.  court 
of  equity,  for  they  could  neither  of  them  make  out  a  title 
to  relief  except  by  showing  a  plain  and  positive  violation 
of  the  statute.  They  are  in  equal  wrong  with  PJister^  the 
party  to  whom  the  bonds  were  issued.  Clarke  v.  Lincoln 
L.  Co.  69  Wis.  655,  and  cases  there  cited.  The  law  will 
leave  the  parties  as  they  are,  affording  a  remedy  to  neither. 
2.  It  is  difficult  to  say  that  the  complaint  shows  with 
reasonable  clearness  and  certainty  that  UincMey  ever  ac- 
quired any  valid  stock  of  the  electric  railway  company. 
He  was  the  president  of  the  company,  and  was  a  party  to 
the  issue  and  pledging  of  all  the  stock  alleged  to  have  been 
issued  in  violation  of  the  statute.  R  S.  sec.  1753.  mnch- 
ley  asserts  several  times  in  his  complaint,  in  substance,  that 
for  the  two  fifths  of  the  stock  of  the  company  issued  to 
Hmsey  he  paid  no  money,  property,  or  anything  of  value, 
but  the  same  was  issued  to  him  gratuitously,  contrary  to 
law;  and  he  admits  that  of  the  other  three  fifths  issued  to 
himself  for  pa/rt  he  paid  no  money  or  value,  and  for  the 
greater  part  thereof  he  paid  property  and  services,  but  he 
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specifies  no  part  so  that  it  can  be  identified  or  described, 
and  proflPera  no  allegation  as  to  the  value  of  the  services  or 
property  paid  for  the  rest.  He  states  that  none  of  the 
parties  to  whom  stock  was  issued,  but  himself,  paid  any- 
thing of  value  for  it.  He  had  already  stated  that  he  was 
the  only  person  who  had  any  actual  interest  in  the  cable 
railway  company,  the  franchises  ^nd  property  of  which 
were  transferred  to  the  electric  railway  company ;  that  all 
this  property,  and  all  the  property  of  the  electric  railway 
company,  except  such  as  was  acquired  from  the  proceeds  of 
the  loan  from  PfisieVy  and  such  as  it  remains  indebted  for, 
had  been  "furnished  by  him  {IIinckley\  and  no  other  of 
the  stockholders  of  the  company  paid  or  furnished  any 
portion  thereof;"  that  (his  wks  done  under  an  agreement 
that  he  should  be  and  remain  a  creditor  of  the  electric  rail- 
way cbm[)any  to  the  amount  thereof,  and  be  repaid  from 
the  proceeds  of  the  sale  of  its  said  bonds,  or,  in  lieu,  that 
he  should  receive  such  bonds  at  seventy-five  cents  on  the 
dollar;  and  he  claims  that  for  such  advances  (which  include 
the  cost  of  the  cable  railway  company)  he  is  a  creditor  of 
the  electric  railway  company  in  a  sum  exceeding  $100,000. 
How  much  of  this  was  for  the  transfer  of  his  sole  beneficial 
ownership  in  the  property  and  assets  pf  the  cable  com- 
pany, and  how  much  was  for  subsequent  advances,  we  are 
not  informed.  Failing  to  make  any  statement  in  this  and 
other  respects,  it  cannot  be  said  with  reasonable  certainty 
that  he  is  the  owner  of  any  full-paid  stock  in  the  company. 
He  seems  also  to  be  making  his  interest  in  the  cable  com- 
pany do  double  service:  Firsts  as  a  payment  for  stock  in 
the  electric  railway  company;  and,  second^  as  the  basis  of 
a  still  subsisting  indebtedness  against  it.  These  allegations 
are  so  uncertain,  indefinite,  and  contradictory  that  they 
cannot  serve,  we  think,  to  show  that  the  plaintiff  is  a  stock- 
holder and  entitled  to  a  standing  in  court  in  that  capacity. 
He  ought  to  have  stated  the  facts  so  as  to  have  enabled 
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the  court  to  determine  whether  the  payment  he  made  in 
money  or  services  and  property  was  applied  in  part  pay- 
ment of  his  entire  block  of  stock,  and,  if  in  payment  of  a 
particular  part,  he  should  hai^e  identified  it.  The  allega- 
tions of  the  complaint  justify  an  unfavorable  inference  in 
this  respect,  and  do  not  warrant  the  conclusion  that  he  was 
the  owner  of  any  lona  fide  full-paid  stock.  On  the  con- 
trary, the  allegations  of  the  complaint  are  much  more 
clear  and  satisfactory  to  show  that  he  has  the  position  and 
rights  of  a  creditor  of  the  corporation  for  all  he  had  fur- 
nished or  done  for  it,  and  for  his  beneficial  interest  in  the 
cable  company.  In  this  view  of  the  case,  the  plaintiflTs 
stock,  as  well  as  that  issued  to  Hinsey  and  others,  falls 
under  the  condemnation  of  sec.  1753,  R  S.,  and  is  void  as 
not  having  been  fully  paid  for  "  to  the  amount  of  its  par 
value,"  so  that  neither  of  them  can  make  any  claim  by 
means  of  or  through  it  to  the  aid  or  protection  of  a  court 
of  equity  as  against  the  other,  based  upon  the  rights  of  a 
stockholder.  .  Clarice  v,  Lincoln  Z.  Co.  59  Wis.  655. 

Hinckley's  rights  in  reliation  to  the  pledge  of  his  stock 
under  the  agreement  with  Pfister  stand  upon  entirely  dif- 
ferent grounds,  and  the  agreement  not  to  resort  to  his  ' 
stock  until  after  the  sale  or  disposition  of  the  remainder  of 
its  bonds  may  well  be  enforced,  as  in  such  case  the  illegal- 
ity alleged  would  be  collateral  to  the  agreement,  and  he 
would  not  be  compelled  to  trace  his  right  to  relief  through 
the  illegality  of  issue  of  the  stock.  Kegarding  the  case,  in 
respect  to  the  rights  of  Hinckley  under  this  agreement,  in 
the  light  of  the  allegations  of  the  complaint,  that  the  sale 
of  the  stock  by  Pfi^ster  was  in  violation  of  its  express 
terms,  and  in  excess  of  his  power  as  pledgee,  and  therefore 
void ;  that  its  sale  and  purchase  by  Vogd  was  merely  col- 
orable, and  was  made  for  the  use  and  benefit  of  Pfister^  and 
that  it  is  now  held  in  trust  for  him, —  we  are  unable  to  un- 
derstand upon  what  ground  he  can  invoke  the  aid  of  a  couit 
Vol*  88  — 6 
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of  equity  when  it  is  plain  from  these  allegations  that  such 
colorable  sale  and  purchase  and  holding  of  the  stock  in 
trust  for  Pfister  have  not  extinguished  Hinckley's  rights  as 
pledgor,  and,  if  they  had,  for  such  wrongful  sale  he  has  a 
plain  and  adequate  remedy  at  law  for  a  wrongful  sale  and 
conversion  of  the  stock.  The  precise  terms  of  the  pledge 
of  stock  in  this  case  do  not  appear,  but  it  is  conceded  by 
the  parties  that  they  werfe  such  as  to  transfer  to  Pfister^ 
and  to  take  from  IIin<Mey^  the  right  of  voting  upon  it. 
He  cannot  ask  a  court  of  equity  to  restore  to  him  the  stock, 
or  the  right  to  vote  upon  it,  of  which  he  voluntarily  de- 
prived himself,  until  the  purpose  for  which  it  was  pledged 
has  been  satisfied. 

3.  If  Hinckley  is  a  creditor  of  the  electric  railway,  as 
claimed  by  him,  he  cannot,  on  that  ground  merely,  have 
any  standing  in  a  court  of  equity,  for  his  debt  has  not  been 
established  at  law,  and  he  is  merely  a  creditor  at  large. 
His  remedy  is  at  law,  and  it  does  not  appear  to  have  been 
exhausted.  Hinckley  had  himself,  by  the  pledge  of  the 
1,501  shares  of  stock  given  to  Pfister ^  in  connection  with 
the  stock  Hinsey  had  pledged  to  him,  control  of  the  cor- 
poration through  a  preponderance  of  its  capital  stock,  and 
the  charge  of  collusion  between  Pfister  and  Hinsey  to  ob- 
tain control  through  or  by  means  of  its  capital  stock  loses 
all  significance  and  force,  and  there  is  nothing  to  show  any 
attempt  to  create  any  false  or  spurious  debts  against  the 
corporation,  or  any  improper  lien  upon  its  property.  In- 
deed, the  complaint  lacks  a  statement  of  any  sufficient  title 
to  relief  or  ground  justifying  the  appointment  of  a  receiver 
or  the  granting  of  an  injunction. 

4.  It  is  claimed  that  Hinckley* s  complaint  ought  to  be 
sustained  as  a  suit  in  equity  by  a  surety  of  the  corporation 
through  the  pledge  of  his  stock  to  Pfister  for  its  debt,  to 
compel  the  principal  debtor  to  pay  the  debt,  or  to  require 
Pfister  to  proceed  against  the  property  of  the  company 
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and  the  bonds  pledged  to  him  to  obtain  payment  of  his 
debt.  It  is,  we  think,  a  sufficient  answer  to  this  conten- 
tion that  the  complaint  does  not  seem  framed  for  any  such 
purpose,  and  no  such  specific  relief  is  prayed.  It  does  not 
appear  from  the  complaint,  by  clear  and  direct  allegation, 
that  the  debt  for  which  the  plaintiflE's  stock  was  pledged 
was  due  when  this  action  was  commenced.  There  is  at 
best  a  mere  inference  from  the  facts  stated  that  such  may 
be  the  case.  A  surety  cannot  go  into  equity  for  relief 
against  either  the  creditor  or  the  debtor  until  after  the 
debt  is  due.  1  Brandt,  Suretyship,  §§  223,  229.  The  com- 
plaint, as  against  PJister^  proceeds  on  grounds  hostile  to  his 
rights,  and  as,serts  the  invalidity  of  the  bonds  pledged  to 
him  as  security  for  his  debt,  as  well  as  the  stock;  and  this 
puts  his  entire  debt  and  security  in  danger.  How  can  he 
expect  to  ask  that  Pfistet^  shall  be  put,  for  the  satisfaction 
of  his  debt,  first  to  his  security,  namely,  the  pledged  bonds, 
which  the  surety  maintains  in  the  same  breath  is  wholly 
void,  and  when  he  alleges  that  all  the  stock  pledged  to  Hin- 
sey  for  the  same  purpose  is  void  also?  He  must  come  in, 
when  asking  such  relief  as  surety,  in  subordination  to  the 
creditor's  right  to  obtain  payment  in  full  without  risk  or 
cost;  and  the  allegations  of  the  complaint  fail  to  show  that 
the  creditor  can  obtain  speedy,  direct,  and  certain  satisfac- 
tion by  resort  to  the  security,  but  the  plaintiff  puts  that  in 
doubt,  not  only  as  to  the  property  pledged,  but  in  respect 
to  the  other  property  and  assets  of  the  company,  for  he 
alleges  that  the  hona  fide  debts  of  the  corporation,  includ- 
ing the  amount  due  to  himself,  exceed  $250,000,  and  that 
the  company  is  without  means  or  property  sufficient  to 
pay  its  debts.  The  corporation,  in  its  complaint,  however, 
claims  that  it  has  a  large  amount  of  property  over  and 
above  the  amount  required  to  pay  its  just  debts.  The  com- 
plaint of  the  corporation  cannot  aid  Hinckley* 8^  of  which  it 
is  really  no  part.    The  authorities  cited  by  the  respond- 
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ent's  counsel  abundantly  show  that,  under  the  circum- 
stances alleged,  and  for  the  reasons  above  stated,  the  com- 
plaint of  the  appellant  Hinckley,  in  this  aspect  of  it,  cannot 
be  maintained. 

5.  The  complaint  of  Hinckley^  as  well  as  that  of  the  elec- 
tric railway  company,  seems  to  have  been  framed  upon  the 
theory  of  obtaining  a  decree  substantially  winding  up  the 
corporation,  taking  an  account  of  its  debts  and  assets,  and 
the  adjustment  of  its  liabilities,  and  the  application  of  its 
property  to  their  payment,  and  a  division  of  the  surplus,  if 
any,  between  the  stockholders.  It  is  scarcelj''  necessary  to 
cite  authorities  to  show  that  a  stockholder,  as  such,  cannot 
maintain  a  complaint  for  such  purposes.  Strong v,  McCagg^ 
55  Wis.  624.  And  no  case  has  been  cited  to  show  that  such 
a  suit  can  be  maintained  in  equity  by  the  corporation. 

6.  The  foregoing  observations  dispose  of  the  claim  of  the 
corporation  to  the  relief  prayed  by  its  complaint,  except 
that  portion  praying  that  an  interpleader  be  awarded  be- 
tween Uinckley^  Burke^  and  Vogel  to  determine  the  owner- 
ship of  the  valid  portion  of  the  stock  of  the  company.  It  is 
claimed  that  the  suit  of  the  electric  railway  company  is  one  in 
the  nature  of  an  interpleader.  The  only  ground  for  an  inter- 
pleader is  in  relation  to  the  disputed  rights  of  stockholders, 
and  it  does  not  appear  from  the  complaint  that  any  neces- 
sity existed  for  the  commencement  of  the  action.  It  does 
not  appear  that  different  parties  claim  the  same  debt  or 
duty  from  or  against  the  corporation,  or  any  duty  whatever 
in  relation  to  the  disputed  stock,  or  that  the.plaintiflE  is 
ignorant  of  their  rights  or  in  doubt  in  respect  to  them,  or 
that  any  action  is  asked  of  the  corporation  which  will  place 
it  in  danger  of  loss  or  injury  from  the  alleged  doubtful 
claims  and  conflicting  rights  of  the  defendants  as  between 
themselves.  There  is  no  allegation  to  show  whether  evi- 
dence of  title  to  the  stock  of  either  party  has  been  entered 
on  the  stock  registry,  which  is  the  test  of  the  right  of  a 
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Stockholder  to  vote ;  nor  that  any  application  has  been  made 
to  it  to  enter  on  the  registry  any  such  stock,  6r  whether 
any  claim  has  been  made  against  it,  or  that  it  has  been  sub- 
jected to  any  suit  or  threatened  with  any  in  this  respect ; 
nor  does  it  charge  that  any  dispute  has  arisen  in  respect  to 
dividends,  or  that  any  have  been  earned.  The  defendants 
were  actually  engaged  in  litigating  their  respective  claims 
Avben  this  suit  was  commenced.  Actions  of  interpleader 
are  not  to  be  encouraged,  and  ought  not  to  be  brought  ex- 
cept when  there  is  no  other  way  for  the  plaintiff  to  protect 
himself  from  a  litigation  in  which  he  has  no  interest ;  and, 
in  order  to  maintain  the  action,  it  is  necessary  to  show  that 
the  plaintiff  has  not  acted  in  a  partisan  manner  as  between 
the  different  claimants.  Cook,  Stock,  §§  Sr87,  407,  540,  544; 
McDonald  V.  Allen,  37  Wis.  108;  Mohawlc  <&  H.  li.  Co.  v. 
Clute,  4  Paige,  392;  Bedell  v.  Jlofmanj  2  Paige,  200,  201 ; 
Buffalo  G.  S.  Co.  v.  AJherger,  22  Hun,  349,  353.  It  is  plain 
that  the  complaint  of  the  electric  railway  company  does  not 
state  any  case  for  an  interpleader. 

There  are  no  facts  stated  in  either  of  the  complaints  to 
show  that  the  property  and  business  of  the  corporation  is 
being  mismanaged,  or  that  its  property  is  in  danger  of  be- 
ing lost  through  misconduct  of  Its  oflScers  or  directors.  The 
apprehensions  and  fears  of  the  plaintiff  Umckley  of  what 
may  occur  are  not  justified  by  the  facts  alleged  in  his  com- 
plaint, and,  as  the  complaints  are  both  insuflBcient,  there 
was,  as  before  stated,  no  ground  for  granting  an  injunction 
or  the  appointment  of  a  receiver. 

The  judgment  of  thje  superior  court  dismissing  the  com- 
plaints is  correct,  and  must  be  afl^rmed. 

By  the  CovH. —  The  judgment  of  the  superior  court  of 
Milwaukee  county  is  affirmed. 
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Pfisteb  arid  another,  Appellants,  vs.  Milwaukee  Electeio 
Railway*  Company  and  another,  imp.,  Respondents. 

September  S  —  September  S7y  1899. 

(1)  Corporations:  Hypotheoatum  of  bonds:  Illegal  issue,  (S)  Costs  of  ap- 
peal 

1.  When  a  corporation  hypothecates  its  bonds  as  security  for  a  loan,  it 

issues  thexn,  within  the  meaning  of  sea  1753,  R.  S.,  and  if  it  is  not 
stipulated  that  they  shall  be  accounted  for  at  not  less  than  seventy- 
five  per  cent  of  their  par  value,  the  bonds  so  issued  are  void. 

2.  Upon  the  aflSrmance  of  an  order  sustaining  a  demurrer  to  the  com- 

plaint, the  respondent  is  not  allowed  costs  for  printing  an  appendix 
to  the  case,  containing  pleadings  and  proceedings  in  another  action 
between  the  same  parties  which  were  of  no  significance  in  the  de- 
termination of  the  demurrer. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

Plaintiffs  are  holders  of  the  bonds  of  the  defendant  rail- 
way company,  and  they  bring  this  action  to  enforce  an 
equitable  lien  on  the  property  of  the  defendant  for  the 
amount  of  such  bonds,  under  and  by  virtue  of  a  mortgage 
executed  by  the  company  on  such  property  to  a  trustee  to 
secure  the  payment  of  the  bonds.  The  history  of  the  trans- 
actions through  which  plaintiffs  became  the  holders  of  such 
bonds  is  set  out  in  the  complaint,  and  is  sufficiently  stated 
by  Mr.  Justice  Pii^tney  in  the  opinion  in  the  action  in  these 
defendants  against  the  plaintiffs  and  others,  tirUe^  p.  64.  It 
is  sufficient  to  state  here  that  the  bonds  in  question  — 
being  250  bonds  of  the  defendant  company  for  $1,000 
each  —  were  delivered  by  the  company  to  the  plaintiff, 
PfisieT  as  a  collateral  security  for  a  loan  of  $125,000,  made 
by  him  to  the  company.  PJister  subsequently  sold  100  of 
these  bonds  to  the  plaintiff  Vogel  for  $50,000.  When  the 
bonds  were  so  delivered  to  PJister^  there  was  no  agreement 
that  they  should  be  accounted  for  at  any  stipulated  price. 
In  case  the  company  failed  to  repay  the  loan  when  due,  he 
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was  authorized  to  sell  the  bonds,  without  restriction  as  to 
price,  and  apply  the  proceeds  in  repayment  of  the  loan. 
When  PjUter  sold  the  100  bonds  to  Vogel  he  applied  $50,000 
on  the  debt.  He  also  realized  $5,000  on  the  sale  of  some 
stock  of  the  company,  also  held  by  him  as  collateral  secu- 
rity for  the  same  loan.  Nothing  more  has  been  paid  on  the 
loan. 

The  court  treated  a  motion  by  plaintiflfs  for  judgment  on 
the  pleadings  and  on  the  record  in  the  action  above  men- 
tioned, as  a  demurrer  to  the  answer,  and  sustained  the  same 
as  a  demurrer  to  the  complaint.  No  question  is  made  of 
the  regularity  of  the  practice.  The  plaintiflfs  declined  to 
amend  their  complaint,  and  thereupon  the  court  gave  judg- 
ment for  the  defendants  on  the  demurrer,  dismissing  the 
complaint  with  costs.  The  plaintiflfs  appeal  from  such  judg- 
ment. 

For  the  appellants  there  were  briefs  by  Quarlesy  Spence 
<fe  Quarhsy  and  oral  argument  by  Charles  Quarles,  They 
contended,  inter  alia^  that  the  pledge  of  these  bonds  did  not 
violate  sec.  1753,  R.  S.,  either  in  letter  or  in  spirit.  As  to 
the  meaning  of  the  word  void  in  that  section,  see  Beecher 
V.  M.  &  P.  R.  M.  Co,  45  Mich,  103-108;  Herdegen  v.  Cots- 
hnttsenj  70  Wis.  589;  Cook,  Stock,  sec.  ^9,  n.  6;  Green  v. 
Kemp,  13  Mass.  515 ;  State  v.  Richmond,  26  N.  H.  232.  It 
has  been  customary  for  corporations  to  pledge  their  own 
bonds  as  collateral  to  their  own  paper  and  at  a  small  per- 
centage of  the  face  of  the  bonds.  With  great  unanimity 
the  courts  have  recognized  such  pledges  and  enforced  them 
in  favor  of  the  pledgees  to  the  amount  of  the  debt  due.  Je^up 
V.  City  Ba/nh,  li  Wis.  351;  Union  Nat.Ba/nk  v.  Roberts,  45 
id.  373-379;  Drury  v.  Cross,  7  Wall.  299;  Cook,  Stock  (2d 
ed.),  sec.  61a,  n.  1 ;  Union  Cattle  Co.  v.  International  Trnst 
Co.  149  Mass.  492;  Re  Regents  Canalworks  Co.  3  Ch.  Div. 
43, 17  Eng.  (Moak),  784;  Duncomh  v.  N.  Y.,  H.  <&  N.  R.  Co. 
88  N.  Y.  1;  Beecher  v.  M.  c6  P.  R.  M.  Co.  45  Mich.  103; 
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Curtis  ^.  ZeaviUy  15  N.  Y.  14.  These  bonds  were  never  is- 
sued. Chitty,  Bills,  209 ;  2  Randolph,  Comm.  Paper,  sec. 
795;  Burgess  v.  Sdigman^  107  U.  S.  20-28;  Union  Sav, 
Asso.  V,  Seligmariy  92  Mo.  636 ;  MaUhews  v.  Ehert^  25  Md. 
527;  Re  City  Terminus  Hotel  Co.  L.  R  14  Eq.  10;  Sturges 
V.  Stetson^  1  Biss.  248;  ExpaHe  Holmes,  5  Cow.  426;  Ex 
parte  Barker,  6  Wend.  510;  Peterborough  R.  Co.  v.  Nashua 
R,  Co.  59  N.  H.  385. 

For  the  respondents  there  was  a  brief  by  Turner  <&  Timr 
lin,  and  oral  argument  by  W.  H.  Timlin. 

Lyon,  C.  J.  The  learned  cit-cuit  judge  held  that  the  bonds 
in  question  were  issued  in  violation  of  sec.  1753,  R  S.,  and 
were  therefore  void.  So  much  of  the  section  as  is  applica- 
ble to  this  case  is  as  follows :  "  No  corporation  shall  issue 
.  .  ,  any  bonds  .  .  except  for  money,  labor,  or 
property,  estimated  at  its  true  money  value,  actually  re- 
ceived by  it,  equal  to  seventy-five  per  cent,  of  the  par  value 
thereof;  and  all  .  •  .  bonds  issued  contrary  to  the 
provisions  of  this  section    .    .    .    shall  be  void." 

We  are  clearly  of  the  opinion  that  the  circuit  judge 
ruled  correctly.  The  object  of  the  statute  is  to  protect 
stockholders  and  bona  fide  creditors  from  the  improvident 
issue  of  its  bonds  by  the  corporation,  which  might,  and  if 
allowed  probably  would,  result  in  the  wrecking  of  the  cor- 
poration. Hence  the  statute  requires  that  no  corporate 
bonds  shall  be  issued  unless  the  company  shall  actually'  re- 
ceive therefor  seventy- five  per  cent,  of  their  par  value. 
When  a  corporation  puts  its  bonds  beyond  itsi  control  by 
hypothecating  them  as  security  for  loans,  or  for  any  other 
purpose,  or  in  any  other  manner,  it  issues  them,  within  the 
meaning  and  intention  of  the  statute.  If  it  so  hypothecates 
them  without  stipulating  that  they  shall  be  accounted  for 
at  not  less  than  seventy-five  cents  on  the  dollar  of  their 
par  value,  it  violates  the  statute,  and  the  bonds  thus  is- 
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sued  are  void.  Anv  other  construction  would  render  the 
statute  a  dead  letter,  thus  defeating  all  the  wise  and  salu- 
tary purposes  it  was  intended  to  accomplish.  Had  the 
company  sold  Pfister  the  250  bonds  for  $125,000,  it  would 
have  been  a  safer  transaction  for  stockholders  and  hona 
fide  creditors  of  the  corporation,  for  in  that  case  nothing 
would  have  remained  due  to  Pfister,  But  now,  if  this 
transaction  is  upheld,  Pfister  may  sell  his  remaining  bonds 
for  twenty-live  cents  on  the  dollar  of  their  face  value,  or 
less,  and  thus  leave  due  him  a  large  debt  from  the  com- 
pany, while  the  company  would  remain  liable  for  the  full 
face  value  of  the  bonds.  No  construction  of  the  statute 
which  would  permit  such  an  evasion  of  its  provisions  can 
be  tolerated. 

The  judgment  of  the  circuit  court  is  affirmed. 

A  printed  document  was  presented  on  the  argument  by 
counsel  for  defendants,  denominated  "  An  appendix  to  the 
case,"  134  pages  of  which  consist  of  the  pleadings  in  the 
action  of  the  defendants  IHnckley  and  the  electric  railway 
company  against  the  present  plaintiflFs  and  others,  above 
mentioned,  and  the  examination  of  certain  of  the  parties 
thereto,  under  sec.  4096,  R.  S.  These  proceedings  have  no 
significance  in  the  determination  of  the  demurrer  as  a  de- 
murrer to  the  complaint,  and  should  not  have  been  printed. 
The  clerk  will  make  no  allowance  therefor  in  the  taxation 
of  costs. 

By  ike  Court —  Judgment  affirmed. 
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The  State  ex  rel.  Lamb  vs.  Cunningham,   Secretary  of 

State. 

September  22  —  September  27, 1892. 

Constitutional  Law:  Supreme  Court:  Apportionment.  (I) Injunc- 
tion: Jurisdiction  token  attorney  general  refuses  to  bring  suit 
(2)  Validity  of  apportionment  act  a  judicial  question,  (SS)  Con- 
stitutional requirements:  Census:  Former  violations  irrelevant: 
Equality  of  representation:  Compactness  may  yield  to  equality:  In- 
equalities in  act  of  July,  1892, 

L  The  power  of  the  supreme  court,  under  sec.  8,  art  VII,  Const,  to 
issue  its  writ  of  injunction  is  in  no  way  dependent  upon  the  voli- 
tion of  the  attorney  general ;  and  his  refusal  to  bring  the  suit  or  to 
consent  thereto  will  not  prevent  the  court  from  taking  jurisdiction 
upon  the  relation  of  a  private  citizen  in  the  name  of  the  state. 

2.  In  an  action  to  enjoin  the  secretar-.  of  state  from  giving  notices  of 

an  election  of  members  of  the  legislature  under  an  apportionment 
act  alleged  to  be  in  violation  of  the  constitution,  the  question  as  to 
the  validity  of  such  act  is  sl  judicial  and  not  a  political  question. 

3.  Under  sec.  8,  art  IV,  Const,  an  apportionment  must  be  made  "ac- 

cording to  the  number  of  inhabitants  "  as  shown  by  the  last  previ- 
ous federal  or  state  census ;  and  the  legislature  may  not  act  upon 
the  theory  that  certain  counties  contain  more  or  fewer  inhabitants 
than  such  census  shows ;  nor  can  the  standard  of  population  be 
disregarded  and  the  apportionment  be  based  upon  considerations  as 
to  the  wealth  of  certain  localities,  the  character  of  their  population 
and  business  interests,  or  differences  in  the  rapidity  of  the  increase 
of  population. 

4  The  question  being  as  to  the  validity  of  an  apportionment  act  the 
fact  that  the  inequality  of  representation  under  ii  is  no  greater  than 
under  former  apportionment  acts  is  irrelevant  the  language  of  the 
constitution  securing  equality  being  plain  and  unambiguous. 

6.  Under  sea  8,  art  IV,  Const,  providing  that  tlie  legislature  '*  shall 
apportion  and  district  anew  th^  members  of  the  senate  and  as- 
sembly according  to  the  number  of  inhabitants,"  the  districts  must 
be  as  nearly  equal  in  population  as  other  constitutional  require- 
ments will  permit  State  ex  rel  AtVy  Oen,  v,  Cunningham,  81 
Wis.  440,  reaffirmed. 

6.  Tliis  rule,  securing  equality  of  representation  so  far  as  it  is  practi- 
cally attainable  without  violating  other  constitutional  provisions,  is 
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applicable  not  only  in  the  formation  of  an  assembly  district  out  of 
two  or  more  counties,  but  also  in  the  formation  of  two  or  more  as- 
sembly districts  in  one  county,  there  being  in  the  latter  case  neces- 
sarily a  new  unit  of  representation. 

7.  The  requirement  of  sec.  4,  art  IV,  Const,  that  assembly  districts 

shall  *'  be  in  as  compact  form  as  practicable,"  being  of  lesser  im- 
portance, may  to  some  extent  yield  in  aid  of  securing  a  nearer 
approach  to  equality  of  representation. 

8.  The  unnecessary  inequalities  under  the  apportionment  act  of  July, 

1802, —  such,  for  example,  as  the  formation  of  six  assembly  districts, 
each  containing  one  or  more  counties,  with  an  aggregate  popula- 
tion leas  than  four  times  the'  unit  of  representation,  when  such 
counties  might  have  been  grouped  into  four  districts;  a  differ- 
ence of  over  7,000  in  population  between  assembly  districts  in  a 
county,  when  they  might  have  been  formed  with  a  difference  not 
exceeding  1,000  and  with  a  gain  in  compactness ;  and  the  forma- 
tion of  one  senate  district  from  two  assembly  districts  with  a  pop- 
ulation of  30,732,  and  of  another  senate  district  from  four  assembly 
districts  with  a  population  of  65,952, —  are  held  to  render  the  act 
invalid. 
WiNSLOW,  J.,  dissents. 

This  action  was  commenced  in  this  court  for  the  purpose 
of  perpetually  enjoining  and  restraining  the  defendant,  as 
secretary  of  state,  and  his  successors  in  office,  from  pub- 
lishing and  continuing  to  publish  a  copy  of  the  notices  of 
election  of  members  of  the  senate  and  assembly  in  a  news- 
paper printed  in  Madison,  once  in  each  week  from  the  date 
of  such  noticje  until  the  general  election,  describing  the  sev- 
eral legislative  districts  in  such  notice  the  same  as  at- 
tempted to  be  created  by  the  act  of  July  2,  1892,  and  also 
from  filing  and  preserving  in  his  office  certificates  of  nomi- 
nation and  nomination  papers,  and  from  certifying  to  the 
several  county  clerks  in  the  state  the  names  and  descrip- 
tions of  the  persons  nominated  for  such  legislative  offices 
as  specified  in  such  certificates  of  nomination,  and  for  other 
relief. 

The  complaint,  in  effect,  alleges  the  census  of  1890  in  the 
state  and  the  several  counties,  towns,  and  wards  in  the 
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State,  and  in  the  several  senate  and  assembly  districts  so 
attempted  to  be  created  by  said  £lct  of  July  2,  1892,  as  will 
more  particularly  appear  from  Exhibits  A  and  B,  showing 
such  senate  and  assembly  districts  and  -the  population,  an- 
nexed ;  and  also  alleging  that  the  assembly  unit  under  said 
census  was  16,868,  and  for  the  senate  district  51,117;  and 
alleging  the  several  provisions  of  said  act,  wherein  it  is 
claimed  that  the  same  were  in  violation  of  the  constitution 
of  this  state,  and  particularly  as  to  the  9th,  10th,  12th, 
14th,  17th,  20th,  27th,  29th,  and  31st  senate  districts;  and 
also  alleging,  in  effect,  that  more  than  one  half  of  the  as- 
sembly districts  of  the  state,  as  formed  by  said  act,  had 
been  so  formed  in  disregard  and  in  gross  violation  of  the 
constitutional  requirements ;  and  alleging  facts  particularly 
as  to  the  following  assembly  districts:  The  one  composed 
of  Florence,  Forest,  and  Oneida  counties,  containing  only 
8,626  inhabitants ;  the  one  composed  of  Langlade  county, 
with  only  a  population  of  9,465 ;  the  one  composed  of  Price 
and  Taylor  counties,  with  a  population  of  only  11,989;  the 
one  composed  of  the  city  of  Janes ville,  with  a  population  of 
only  10,836;  while  other  districts  therein  alleged  contain 
very  much  more  than  the  unit  of  population.  It  is  also  al- 
leged therein  that  in  several  of  the  counties  of  the  state  en- 
titled to  more  than  one  member  of  assembly  the  said  act 
attempts  to  create  the  assembly  districts  therein  without  re- 
gard to  substantial  equality  of  representation  in  proportion 
to  population  as  between  said  districts,  and  so  that  they  do 
not  consist  of  contiguous  territory  and  are  not  in  as  compact 
form  as  practicable,  where  conformity  to  the  constitutional 
requirement  in  that  behalf  would  also  secure  said  equality 
of  representation 'as  between  said  districts;  and  particu- 
larly points  out  such  discrepancies  in  respect  to  the  coun- 
ties of  Columbia,  Brown,  Grant,  Rock,  Racine,  Walworth, 
Waupaca,  Eau  Claire,  Chippewa,  La  Crosse,  Waukesha, 
Sheboygan,  Outagamie,  Dane,  Winnebago,  Marathon,  and 
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Fond  du  Lac.    That  Vernon,  with  a  population  of  26,111, 
was  entitled  to  two  members. 

It  appears  from  the  record  that  August  1,  1892,  the  said 
relator,  as  a  citizen  of  Dane  county,  applied  to  the  attor- 
ney general  of  the  state  to  move  in  this  court  for  leave  to 
bring  an  action  in  the  name  of  the  state  against  the  said 
secretary  to  enjoin  him  from  carrying  into  execution  the 
said  act  of  July  2,  1892,  on  the  ground  of  the  unconstitu- 
tionality of  the  same,  and  at  the  same  time  presented  to 
him  a  petition  setting  forth  substantially  the  facts  so  al- 
leged in  said  complaint.  August  5,  1892,  the  said  relator 
served  upon  the  attorney  general  a  proposed  complaint  in 
such  action,  alleging  substantially  the  matters  contained  in 
the  complaint  herein,  and  requesting  him  to  commence  the 
same.  August  9,  1892,  and  on  notice  to  the  attorney  gen- 
eral, the  said  relator  applied  to  this  court  for  leave  to  com- 
mence and  prosecute  such  action.  Thereupon  the  attorney 
general  appeared  in  this  court  and  made  a  statement  re- 
specting the  same,  and  among  other  things  said,  in  effect, 
that  he  had  not,  and  did  not  then,  refuse  to  bring  said  ac- 
tion nor  refuse  to  ask  leave  to  bring  it ;  and  asked  further 
time  to  investigate  the  questions  involved  in  said  petition, 
so  as  to  enable  him  intelligently  to  determine  what  course 
he  should  pursue ;  and  that  he  was  forced  to  ask  for  such 
further  time  by  reason  of  the  excessive  duties  of  his  office 
and  circumstiances  over  which  he  could  have  no  control: 
Thereupon  the  court  ordered,  in  effect,  that  unless  the  at- 
torney general  commenced  such  action  before  August  19, 
1892,  leave  to  commence  which  was  thereby  granted,  the 
said  petitioner  and  relator  herein  had  leave  to  commence 
and  prosecute  the  same  in  this  court  in  the  name  of  the  at- 
torney general,  on  giving  bond  to  the  state  in  the  sum  of 
$500,  to  be  approved  by  a  justice  of  this  court,  to  indem^ 
nify  the  state  against  the  costs  of  the  action ;  and  further 
ordered  that  in  either  case  the  secretary  of  state  may  an- 
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swer  to  the  complaint  within  twenty  days  after  the  same 
should  be  so  served  upon  him.  August  18, 1892,  the  said 
attorney  general  filed  in  this  court  a  paper  to  the  effect 
that  he  deemed  it  his  duty  to  decline  to  commence  said 
suit  in  this  court  to  test  the  validity  of  the  said  act  of  July 
2,  1892,  upon  the  relation  of  said  petitioner  or  otherwise, 
and  therein  expressly  refused  his  "  consent  to  have  such 
suit  brought  or  conducted  in  the  name  of  "  his  office  as  at- 
torney general  Thereupon,  and  on  August  19, 1892,  the 
said  relator  filed  the  bond,  duly  approved  by  a  justice  of 
this  court,  as  required  by  the  order  mentioned,  and  served 
the  summons  and  said  complaint  in  this  action  upon  the 
defendant. 

On  September  8, 1892,  the  defendant  demurred  to  the 
complaint  on  the  grounds :  (1)  "  That  the  court  has  no  juris- 
diction of  the  subject  of  the  action;  (2)  that  the  plaintiff 
has  not  legal  capacity  to  sue,  in  this,  that  the  said  relator 
has  not  the  right  to  sue  in  the  name  of  the  state  upon 
the  alleged  cause  of  action ;  (3)  that  there  is  a  defect  of 
parties,  in  that  the  attorney  general  of  the  state  of  Wis- 
consin is  the  officer  required  bylaw  to  prosecute  the  action 
aforesaid,  and  no  cause  of  action  is  shown  to  exist  in  favor 
of  the  said  relator."  On  the  same  day  the  attorney  general, 
for  the  defendant,  served  upon  the  attorney  for  the  relator 
a  notice  to  the  effect :  "  Please  take  notice  that  on  Tues- 
day, the  20th  day  of  September,  inst.,  at  the  opening  of  the 
court  on  that  day,  or  as  soon  thereafter  as  counsel  can  be 
heard,  the  above-named  defendant,  by  the  undersigned,  his 
attorney,  will  move  the  said  supreme  court,  at  the  supreme 
court  room  in  the  capitol  at  Madison,  for  an  order  vacating 
and  setting  aside  the  order  of  said  court  granted  ex  parte 
on  the  9th  day  of  August,  1892,  giving  leave  to  the  said  re- 
lator to  commence  and  prosecute  this  action, —  reference 
being  had  thereto  for  its  terms, —  and  dismissing  this  ac- 
tion, and  for  such  other  or  further  order  as  may  be  proper; 
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and  also  to  vacate  and  set  aside  said  order  of  August  9, 
1892,  giving  the  relator  leave  to  commence  and  prosecute 
this  action,  and  to  dismiss  the  same."  On  September  8, 
1892,  the  plaintiff  served  notice  upon  the  attorney  for  the 
defendant  to  the  effect  that  said  relator  would  apply  to  this 
court  on  September  13, 1892,  at  the  opening  of  the  court 
on  that  day,  or  as  soon  thereafter  as  counsel  could  be  heard, 
for  an  order  striking  out  as  frivolous  the  said  demurrer  of 
the  defendant  herein,  and  directing  judgment  in  favor  of 
the  plaintiff  as  prayed  for  in  said  complaint.  On  Septem- 
ber 9,  1892,  the  court  set  down  said  motions,  respectively, 
and  said  demurrer,  for  full  argument  and  consideration  on 
the  merits,  for  September  20, 1892,  and  the  same  were 
thereupon  argued  accordingly. 

On  September  27, 1892,  the  court  (Winslow,  J.,  dissent- 
ing) entered  the  following  order  and  directions,  to  wit : 

By  the  Court. —  The  court  holds  that  the  order  granting 
leave  to  the  relator  to  bring  this  action  on  behalf  of  the 
state  was  properly  made,  and  the  court  has  jurisdiction  of 
the  action  ija  its  present  form ;  hence  the  motion  on  behalf 
of  defendant  to  vacate  the  same,  and  dismiss  the  action, 
must  be  denied.  The  court  further  holds  that  the  com- 
plaint states  facts  suflBcient  to  entitle  the  state  to  the  relief 
demanded  therein;  hence  the  motion  on  behalf  of  the  state 
to  strike  out  the  demurrer  to  the  complaint  as  frivolous, 
and  for  judgment,  must  be  granted.  Such  determination 
of  these  motions  in  effect  overrules  the  demurrer  to  the 
complaint.  An  opinion  will  be  prepared  and  filed  at  an 
early  day.  If  the  defendant  desires  leave  to  interpose  an 
answer  to  the  complaint  the  court  will  hear  a  motion  for 
such  leave  on  the  next  motion  day. 

On  September  30,  1892,  the  defendant's  attorney  pre- 
sented to  the  court  a  proposed  answer  to  said  complaint 
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Upon  considering  the  same,  and  on  October  1,  1892,  the 
court  denied  the  motion  to  interpose  such  answer,  and 
thereupon  judgment  was  directed  and  entered  according  to 
the  prayer  of  the  complaint. 

The  following  are  Exhibits  A  and  B,  mentioned  and 
referred  to  in  said  complaint  : 

EXHIBIT  A. 

Senate  Districts,  wtth  Population,  as  Created  by  Chapter  1, 
Extra  Session  op  1892. 

Unit  of  RepresentatioUj  51,117. 

First.— Door   county,  15,682;    Kewaunee  county,  16,158;    Marinette 
county,  20,304 
Total,  52,139.    Excess.  1,022. 
Second.—  Brown  county,  89,164,  less  728  Indians,  leaving  88,441 ;  Oconto 
county,  15,009. 
Total,  53,45a    Excess,  2,83a 
TmRD.—  Racine  county,  86,268;  Kenosha  county,  15,581. 

Total,  51,849.    Excess,  782. 
FoCRTH.— Milwaukee:   First  ward,  9,841;  Third  ward,  6,828;  Seventh 
ward,  6,645 ;  Eighteenth  ward,  7,92a 
Total,  80,732.    Le««,  20,885. 
Fifth.— Milwaukee :  Fourth  ward,  10,291;  Fifth  ward,  10,168;  Eighth 
ward,  14,286;  Fifteenth  ward,  9,447;  Sixteenth  ward,  6,521. 
Total,  50,66a    Less.  454. 
Sixth.— Milwaukee:   Second  ward,  10,685;  Sixth  ward,  18,020;  Ninth 
ward.  22,469. 
Total.  46,174.    Lew,  4.94a      . 
SEVENTa— Milwaukee:   Tenth  ward,  19,879;  Thirteenth  ward,  14,658. 
Towns  in  Milwaukee  county :  Milwaukee,  6,403;  Granville,  2,272; 
Wauwatosa,  10,914. 
Total,  54,1 2a    Excess,  8,009. 
EiGHTa— Milwaukee :    Eleventh  ward,  13,588;  Twelfth  ward,  11,791; 
Fourteenth  ward,  11,837;  Seventeenth  ward,  5,69a     Towns   in 
Milwaukee  county:    Lake,  4,899;    Oak  Creek^  2,087;   Franklin, 
1,868;  Greenfield,  8,19a 
Total,  54,40a    Excess,  3,289. 
Ninth.— Adams  county,  6,889;    Green  Lake  county,  15,ia3;  Juneau 
county,    17,121;    Marquette   county,    9,676;    Waushara   county. 
13,507. 
Total,  62,85a    JSaxJCSS,  11,239. 
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Tenth.— Pierce  county,  20,885;  Burnett  county,  4,893;  Polk  county, 
13.968;  St  Croix  county,  22,897. 
Total,  60,14a    Excess,  M2^ 
Eleventh.— Aahland  county,  20,063;  Bayfield  county,  7,890 ;  Douglas 
^county,  18,468;  Sawyer  county,  1,977;  Waahbum  county,  2,926. 
Total,  45,824.    iesa,  5,29a 
Twelfth.—  Linoohi  county,  12,008 ;  Marathon  county,  30,869. 

Total,  42,877.    Le««,  8,74a 
Thirteenth. —  Dodge  coimty,  44,984     Towns  in   Columbia   county 
Scott,  824;   Randolph,  974;   Courtland,  1,245;   Springvale,   703 
Wyocena,  1,303;  West  Point,  701;   Lodi,  1,375:  Arlington,  828 
Leeds,  1,171;    Otsego,  1,127;   Hampden,  861;   Fountain  Prairie, 
1,315;  Columbus,  800.    Rio  vUIage,  339;  Randolph  village,  West 
ward,  79;  Columbus  city,  1,977. 
Total,  60,606.    Excess,  9,489. 
Fourteenth.—  Florence  county,  2,604 ;  Forest  county,  1,012 ;  Langlade 
county,  9,4C5 ;  Oneida  county,  5,010 ;  Shawano  county,  19,23a 
Total,  37,827.    I^«8,  1^790. 
FtPTEENTH. —  Calumet  county,  16,689;  Manitowoc  county,  37,831, 

Total,  54,47a    Excess,  S,96d. 
Sixteenth.—  Crawford  county,  15,987 ;  Richland  county,  19,121.    Towns 
in  Grant  county :  Beetown,  1,257 ;  Bloomington,  1,174 ;  Boscobel, 
1,692;  Castle  Rock,  681;  Ellenboro,  814;  Fennimore,  1,428;  Glen 
Haven,  888 ;  Hickory  Grove,  798 ;  Lancaster,  3,289 ;  Little  Grant, 
668;  Marion,  573;  Muscoda,  1,160;  Mt  Hope,  640;  Mt  Ida,  779; 
Millville,  197 ;  Patch  Grove,  690 ;  Waterstown,  488 ;  Woodman,  496 ; 
Wyalusing,  786 ;  WingvOle,  1,380. 
Total,  54,975.    Eaxess,  9,058, 
Seventeenth.—  Green  county,  22,782 ;  Rock  county,  43,220. 

Total,  65,95a    Excess,  U,8S5.  i 
Eighteenth.—  Fond  du  Lac  county^  44,08a    Less,  7,029. 
Nineteenth.—  Winnebago  county,  50,097.    Less,  1,020. 
Twentieth.— Sheboygan  county,  42,489.    Less,  8,62a 
Twenty-First.— Portage  county,  24,798;  Wood  county,  18,127.    Towns 
in  Waupaca  county:  Matteson,  860;  Larabee,  incL  Clintonviile 
city,  2,902 ;  Dupont,  1,386 ;  Helvetia,  516 ;  St  Laffvrence,  999 ;  Wau- 
paca, 964;  Lmd,  1,016;  Dayton,  852;  Farmington,  1,087;  Scandi- 
navia, 1,142 ;  lola,  1,815 ;  Harrison, ;  Wyoming, .    Wau- 
paca city,  2,127. 
Total,  6^091.    Excess,  6,974. 
Twenty-Sbcjoi/d. —  Outagamie   county, '  88,690.     Towns    in  Waupaca 
coimty:  Union,  1,153;   Bear  Greek,  incL  Lebanon,  2,068;  Little 
Wolf,  1,487;  Royalton,  1,198;  Mukwa,  1,040;  Caledonia,  incL  Fre- 
Vou88— 7 
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mont,  1,748 ;  Weyauwega,  iucl.  village,  1,252 ;  FremoDt  village,  incL 

in  Caledonia, ,    New  London  city :  First  ward,  515 ;  Second 

ward,  388;  Fourth  ward,  485;  Fifth  ward,  844, 
Total,  50,818.    Lew,  799. 
Twenty-Third.— Jefferson  county,  83,530.    Towns  in  Dane  county :  Al- 
bion, 1,516;  Bristol,  1,129;  Christiana,  2,379 :  Cottage  Grove,  1,305 ; 
Deerfield,  1,573;  Medina,  1,393;  Sun  Prairie,  912;  York,  968;  Sun 
Prairie  village,  704. 
Total,  45,404.    Less,  6,11^. 
TwENTY-FoUBTtt— Walworth   county,  27.860.     Towns   in  Waukesha 
county :,  Delafield,  1,684;  Eagle,  1,020;  Genesee,  1,327;  Summit, 
1,130;  Muskego,  1,890 ;  Vernon,  1,277 ;  Ottawa,  880;  Mukwanago, 
1,217;  Waukesha,  7,480. 
Total,  45,265.    J>«s.  5,852. 
Twenty-Fifth.— Clark  county,  17,708;  Eau  Qaire  county,  80,67a 

Total,  48,381.    Lciw,  2,736. 
Twenty-Sixth.— Towns  in  Dane  county:  Blooming  Grove,  999;  Fitch- 
burg,  958;  Madison,  919;  Madison  city,  13,426 ;  Burke,  1,093;  Wind- 
sor, 1,329;  Vienna,  1,009;  Westport.  1,893;  Danf,  1,161 ;  Springfield, 
1,111;  Berry,  1,003;    Roxbury,  1,073;   Mazomanie,   1,482;  Black 
Earth,  712;  Vermont.  892;  Gross  Plains,  1,103;  Middleton,  1,438; 
Blue  Mounds,  1,449;  Springdale,  1,120;  Verona,  1,225;  Dunkirk, 
1,406;  Dima,  1,118;  Pleasant  Springs,  1,501;  Rutland,  1,222;  Ore- 
/      gon,  1,486 ;  Montrose,  1,251 ;  Primrose,  889 ;  Perry,  996 ;  Stoughton, 
2,470. 
Total,  47,704    Lew.  8,4ia 
Twenty -Seventh.—  Sauk  county,  80,575.    Towns  in  Columbia  county : 
Newport,  incL  Kilbourn  city,  1,448 :  Lewiston,  936 ;  Ft  Winne- 
bago, 646 ;  Marcellon,  845 ;  Caledonia,  1,836 ;  Pacific,  255 ;  Dekorra, 
1,386;  Lowville,  783.   Portage  city.  5,143. 
Total,  48,80a    Less,  7,814 
Twenty-Eighth.- Iowa  county,  22,117;   La  Fayette  county,   20,265. 
Towns  in  Grant  county :  Cassville,  1,455 ;  Clifton,  1,074 ;  Harrison, 
1,020 ;  Hazel  Green,  1,549 ;  Jamestown,  961 ;  Liberty,  881 ;  Lima, 
1,040:  Paris,  778;  Plattevill^  8,687;  Potosi,  2,110;  Smelser,  1,295; 
Waterloo,  934 
Total,  59,166.    Excess,  8,049. 
Twenty-Ninth.—  Buffalo  county,  15.997 ;  Dunn  county,  22,664 ;  Barron 
county,  15,416 ;  Pepin  county,  6,932, 
Total,  61,009.    Excess,  9,892. 
Thietieth.— Chippewa  county,  25,143;    Price  county,  6,258;    Taylor 
county,  6,731. 
Total,  37,182.    XeM,  13,985. 
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Thirty-First.--  Jackson  county,  15,797 ;  Monroe  county,  2d,211 ;  Vernon 
county,  25,111. 
Total,  64.119.    jErcew,  18,003. 
Thirtt-Seoond.—  La  Crosse  county,  38,801 ;  Trempealeau  county,  18,920. 

Total,  57,721.    Excess,  fi,Q04. 
Thirty-Third,— Ozaukee  county,  14,948;  Washington  county,  22,751. 
Towns  in  Waukesha  county :  Brookfield,  1,960 ;  Menominee,  2,480 ; 
New  Berlin,  1,519;  Pewaukee,  2,757;  Lisbon,  1,448;  Merton,  1,604; 
Oconomowoc  city,  2,729 ;  Oconomowoc  town,  1,878, 
Total,  58,559.    Excess,  2M2. 

EXHIBIT  R 

Assembly   Districts  — State  op  Wisconsin  —  Apporwoniibnt   of 

1892. 

Unit  of  Representation,  16,868. 

t— Kenosha  county,  15,581.    Less,  1,287. 

2.—  Green  county,  22,1^82.    Excess^  5,864 

a—  La  Fayette  county,  20,265.    Excess,  3,897. 

4.— Iowa  county,  22,117.    Excess,  5,249. 

5.—  Ozaukee  county,  14,948.    Less,  1,925. 

6.— Washington  county,  22,751.    Excess,  5,888, 

7.—  Richland  county,  19,121.    Excess,  2,25a 

a— Vernon  county,  25,111.    Excess,  8,24a 

9.—  Monroe  county,  28»211.    Excess,  6,84a 
10.— Juneau  county,  17,191    Excess,  25a 
11.—  Crawford  county,  15,987.    Less,  881. 
11—  Calumet  county,  16,689.    Less,  229. 
la— Kewaunee  county,  16,15a    Less,  715. 
14.—  Door  county,  15,682.    Less,  1,186. 
15.—  Portage  county,  24,789.    Excess,  7,921. 
la— Wood  county,  18,127.    Excess,  1,259. 
17.— Jackson  county,  15,797.    Less,  1,071. 
la— Trempealeau  county,  18,920.    Excels,  2,0521 
19.—  Pierce  county,  20,885.    Excess,  8,517. 
20.— St  Croix  county,  22,897.    Eoecess,  5,529. 
21.—  Dunn  county,  22,664.    Excess,  5,796. 
22.—  Clark  county,  17,70a    Excess,  840. 
28.—  Shawano  county,  19,286.    Excess,  2,868. 
24.—  Oconto  county,  15,009.    Less,  1,859. 
25.—  Marinette  county,  20,804.    Excess,  8,486w 
26.— Barron  county,  15,4ia    Less,  1,452. 
27.—  Ashland  county,  20,06a    Eseeess,  8,195. 
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2a—  Langlade  county,  9,465.  LesB,  7,40a 
29.— Lincoln  county,  12,00a  Leas,  4,860. 
80.—  Douglas  county,  13.46a  Leas,  8,400. 
81.—  Adams  county,  6,889 ;  Waushara  county,  13,507. 

ToUl,  20,396.    Excess,  8,52a 
82.—  Bayfield  county,  7,890 ;  Sawyer  county,  1,997 ;  Washburn  county, 
2,926. 
Total,  12,8ia    Less,  4,555. 
8a—  Buffalo  county,  15,997 ;  Pepin  county,  6,982. 

Total,  22,92a    Excess,  6,061. 
84.— Burnett  county,  4,893;  Polk  county,  12,96a 

Total,  17,861.    Excess,  4.^^ 
a5.—  Florence  county,  2,604 ;  Forest  county,  1,012 ;  Oneida  county,  5,010. 

Total,  a626.    Less,  S,2^. 
86.— Green  Lake  county,  15,168;  Marquette  count}',  9,67a 

Total,  24,889.    Excess,  1,971. 
87.— Price  county,  5,258;  Taylor  county,  6.781. 

Total,  11,989.    I^ew,  4,879. 
88.— Towns  in  Brown  county :  Allouez,  868 ;  Bellevue,  888 ;  Eaton,  1,102 ; 
Howard,  1,261;    Humboldt,   1,068;    Green  Bay.   1,008;   Preble, 
1,160;  Suamico,  906;  Scott^  1.288;  Pittsfield,  941 ;  Green  Bay  city. 
9,069.    Fort  Howard  city :  First,  Second  and  Third  wards,  2,584. 
Total,  21,58a    Pieces*,  4,720. 
89.—  Towns  in  Brown  county :  Ashwaubenon,  479 ;  De  Pere,  969 ;  Glen- 
1    more,   1,441 ;  Lawrence,  949 ;   Morrison,  1,449 ;   New  Denmark, 
1,558;  Holland,  1,249;  Rockland,  800;  Wrightstown,  2,169;   De 
Pere  city,  a625.    Fort  Howard  city :  Fourth,  Fifth  and  Sixth 
wards,  2,170. 
Total,  16,85a    Less,  15. 
40.— Towns  in  Grant  county:  Cassville,  1,455;  Clifton,  1,074;  Harrison, 
1,020;  Hazel  Green,  1,549;  Jamestown,  961;  Liberty,  881;  Lima, 
1,040;  Paris,  778;  Platteville,  8,687;  Potosi,  2,110;  Smelser,  1,295; 
,Waterloo,  984 
Total,  16,784.    Less,  Si, 
41.— Towns  in  Grant  county:  Bloomington,  1,174 ;  Beetown,  1,257 ;  Bos- 
cobel,  1,692;  Castle  Rock,  681;  Ellenborough,  814;  Fennimore, 
1,428;  Glen  Haven,  888;  Hickory  Grove,  798;  Lancaster,  8,289 ; 
Little  Grant,  668 ;  Marion,  578;  Mu&coda,  1,160;  Mt  Hope,  640; 
Mt  Ida,  779;  Millville,  197;  Patch  Grove,  690;  Waterstown,  488; 
Woodman,  495;  Wyahising,  786;  Wingville,  1,88a 
Total,  19,867.    Excess,  2,999. 
42.— Milwaukee  city:  First  ward,  9,841 ;  Eighteenth  ward,  7,92a 
Total,  17,264    Excess,  996. 
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4a— MQwaukee  city :  Seventh  ward,  6,645 ;  Third  ward,  6,82a 

Total,  18i46a    Le««.  8,400. 
44.—  Milwaukee  city :  Thirteenth  ward,  14,65a    Less,  3,210. 
45.—  Milwaukee  city :  Fifteenth  ward,  9,447 ;  Sixteenth  ward,  6,52L 

Total  15,96a    Less,  900. 
4a— Milwaukee  city:  Tenth  ward,  19,879.    Eaxess,  aOlt 
47.—  Milwaukee  c^ty :  Ninth  ward,  22,469.    Excess,  5,601. 
4a—  Milwaukee  city :  Second  ward,  10,685 ;  Sixth  ward,  18,02a 

Total,  23,705.    Excess,  Q,8^7. 
49.—  Milwaukee  city :  Fourth  ward,  10,291 ;  Fifth  ward,  10,16a 

Total,  20,459.    Excess,  S,b91. 
50.—  Milwaukee  city :  Eighth  ward,  14,236.    Less,  2,632. 
51.—  Milwaukee  city :  Eleventh  ward,  13,76a    Less,  3,100. 
5a— Milwaukee  city:  Twelfth  ward,  11,791.    Less,  5,077. 
5a —  Milwaukee  city :  Fourteenth  ward,  11,107.    Less,  5,761.   • 
54.— Mil waukee  city :  Seventeenth  ward,  5,696.    Towns  in  Milwaukee 
coimty :  Lake,  4899 ;  Oak  Creek,  2,087 ;  Greenfield,  8,190 ;  Frank- 
lin, 1,86a 
Total,  17,740.    Excess,  812. 
55. — Towns  in  Milwaukee  county :  Wauwatosa,  10,914 ;  Granville,  2,272 ; 
Milwaukee,  6,40a 
Total,  19,589.    Excess,  2,72t 
sa— Racine  city,  21,014    Excess,  4,14^ 

57. —  Towns  in  Racine  county:    Burlington,  8,140;    Caledonia,  2,732; 
Dover,  924;  Mt  Pleasant,  2,192;  Norway,  841;  Raymond,  1,784; 
Rochester,  699;  Waterford,  1,551 ;  Yorkville,  1,391. 
Total,  15,254    Less,l,Qli. 
58. —  Towns  in  Walworth  county :  Whitewater,  849 ;  La  Grange,  844 ; 
Troy,  972;  East  Troy,  1,406;  Richmond,  799;  Sugar  Creek,  1,004; 
La  Fayette,  938 ;  Elkhorn,  1.557.    Whitewater  city,  4859. 
Total,  12,72a    Less,  4,1^ 
59.— Towns  in  Walworth  county:   Darien,  1,484;  Delavan,  2,499;  Ge- 
neva, 968;  Lyons,  1,328;  Sharon,  2,038;  Linn,  854;  Walworth, 
1,872;  Bloomfield,   1,197;  Spring  Prairie,  1,15a    Lake  Geneva 
city,  2,297. 
Total,  15,137.    Less,  1.731. 
60.— Towns  in  Jefferson  county:  Concord,  1,381;  Ixonia,  1,491;  Lake 
Mills,  2,107;  Milford,  1,439;  Waterloo,  incL  village,  1,838;  Wa- 
tertown,  1,691.     Watertown  city:    First  ward,  2,150;  Second 
ward,  1,611;  Third  and  Fourth  wards,  1,760;  Seventh  ward,  985. 
Total,  16,40a    XeM,465. 
6t— Towns  in  Jefferson  county:  Aztalan,  1,349;   Cold  Springs,  649; 
Farmington,  1,847;  Hebron,  1,060;  Jefferson,  4058;  Eo6konon& 
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8,782;  Oakland,  1,168;  Palmjrra,  1,857;  Sullivan,  1,828;  Sumner, 
689. 
Total,  17,127.    Eoecesa,  269. 
62. —  Towns  in  Dodge  county :  Cheater,  786 ;  Leroy,  1,413;  Lomira,  1,816 ; 
Burnett,  1,026;  Williamstown,  incL  Mayville  city,  2,196;  Theresa. 
1,761;    Hubbard,  2,969;    Trenton,  1,472.    Waupun  city:  South 
ward,  1,696. 
Total,  15,084.    L6*«.  1,784. 
68.^  Towns  in  Dodge  county :   Fox  Lake,  1,616 ;  Westford,  incL  East 
ward  of  Randolph,  1,296;  Calamus,  1,088;  Elba,  1,117;  Portland, 
1,163 ;  Beaver  Dam,  1,841 ;  Lowell,  2,492 ;  Shields,  919.    Reeseville 

villaf^e, ;  Beaver  Dam  city,  4,222. 

Total,  15,249.    LeM,  1,619. 
64.—  Towns  in  Dodge  county :  Cly man,  1,298 ;  Emmett,  1,248 ;  Herman. 
1,478;  Hustisford,  1,639;  Lebanon,  1,505;  Rubicon,  1,520 ;  Aship- 
pun,  1,844;  Oak  Grove,  incl.  Juneau,  2,875.    Watertown  city: 
Fifth  and  Sixth  wards,  2,249. 
Total,  14,651.    Lew,  2,217. 
65. —  Towns  in  Columbia  county :  Newport,  1,448 ;  Lewiston,  986 ;  Fort 
Winnebago,  646;  Marcellon,  845;  Caledonia,  1.330;  Pacific,  255; 
Dekorra,  1,886;  Lowville,  78a   Portage  city,  5,14a 
Total,  12.728.    Leas,  4,140. 
66.— Towns  in  Columbia  county :  Scott,  824;  Randolph,  974 ;  Courtland, 
incL  West  ward  of  Randolph,  1,824 ;  Springvale,  708 ;  Wyocena, 
1,808;    West  Point,  701;    Lodi,  1,875;   Arlington,  828;  Leeds, 
1,171;   Otsego,  1,127;   Hampden,  861;    Fountain  Prairie,  1,815; 
Columbus,  800.   Rio  village,  389;  Columbus  city,  1,977. 
Total,  15.622,    2>«8,  1,246. 
67.— Towns  in  Sauk  county:   Delton,  829;    Baraboo,  1,886;  Fairfield, 
672;    Greenfield,  848;    Freedom,  1,259;    Honey    Creek,    1,124; 
Sumpter,  761;  Merrimac;  847 ;   Troy.  911;  Prairie  du  Sac,  1,180. 

Sauk  city,  876 ;  Prairie  du  Sac  village, ;  Baraboo  city,  4,605. 

Total  16,29a    Less,  1.570. 
6a— Towns  in  Sauk  county:   Dellona.  694;  Winfield,  798;  La  Valle, 
1,867;  Woodland,  1,222;  Ironton,  1,456;  Reedsburg,  1,112;  Ex- 
celsior, 1,299;  Washington,  1,206;  Westfield,  1,857;  Bear  Creek, 

883 ;  Franklin,  1,044 ;  Spring  Green,  l,20a    La  Valle  village, . 

Reedsburg  city,  1,737. 
Total,  15,277.    Leas,  1.591, 
69.—  Towns  in  Fond  du  Lac  county :  Calumet,  1,399 ;  Marshfield,  1,938 ; 
Taycheedah,  1,269;  Friendship,  856;  Eldorado,  1,458;  Rosendale, 
1,099;  Alto,  1,816;  Metomen,  1,858;   Ripon  and  Ripon  city«  4,54a 
Total,  15,781,    I-cm,  1,137, 
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70.— Towns  in  Fond  du  Lac  county:  Lamartine,  1,281^;  Fond  du  Lac, 
1,120.    Fond  du  Lac  city,  12,024. 
Total  14,882.    XeM,  2,480. 
71.— Towns  in  Fond  du  Lao  county:  Ashford,  1,868;  Auburn,  1,909; 
Byron,  1,218;  Eden,  1,888;  Empu^  878;  Forest,  1,811;  Oakfield, 
1,824;  Osceola,  1,272;  Springvale.  1,092;  Waupun,  1,115.    Wau- 
pun  city :  North  ward,  1,062. 
Total,  18,975.    XeM,  2,89a 
72,—  Towns  in  Manitowoc  county :  Cato,  1,798 ;  Centerville,  1,874 ;  Eaton, 
1,882;  Liberty,  1,277;  Meeme,  1,484;  Rockland,  1,267 ;  Schleswig, 
2,058;  Manitowoc  Rapids,  1,914;  Kossuth,  1,978;  Franklin,  1,88^; 

Maple  Grove,  1,585;  Newton,  1,726.    Reedsville  village, 

Total,  19,564.    Excess,  2,696. 
7a —  Towns  in  Manitowoc  county :  Manitowoc,  1,275 ;  Two  Rivers,  1,108 ; 
Two  Creeks,  607 ;  Michicott,  1,417 ;  Gibson,  1,651 ;  Cooperstown, 
1,62ft    Two  Rivers  city,  2,870 ;  Manitowoc  city,  7,710. 
Total  18,267.    Excess,  \,W^, 
74.— Oshkosh  city :  First  ward,  8,800;  Second  ward,  8.591 ;  Third  ward, 
8,578;  Fourth  ward,  5,812;  Fifth  ward,  8,099. 
Total,  18,875.    Excess,  %jm, 
75.— Towns   in   Winnebago  county:    Clayton,   1,170;   Menasha,  595; 
Neenah,  538;  Oshkosh,  1,489;  Vinland,  986;  Winchester,  1,030; 
Wolf  River,  919.    Neenah  city,  5,083 ;  Menasha  city,  4,581. 
Total,  16,34t    Less,  527. 
76.— Towns  in  Winnebago  county:   Algoma,  757;  Black  Wolf,  887; 
Nekimi,  1,028 ;  Omro,  2,270 ;  Poygan,  747 ;  Utica,  981 ;  Nepeuskun, 
908;  Rushford,  1,608;  Winneconne,  incL  village,  1,784.    Oshkosh 
city :  Sixth  ward,  8,961. 
Total,  14,881.    XeM,  1,987. 
77.— Towns  in  Waupaca  county :  Union,  1,158;  Bear  Creek,  incL  Leba- 
non, 2.068;  Little  Wolf,  1,487;   Royalton,  1,198;  Mukwa,  1,040; 
Caledonia,  incL  Fremont  vil.  and  town,  1,748 ;  Weyauwega,  incL 
village,  1,252.    New  London  city :  First  ward,  515 ;  Second  ward, 
888;  Fourth  ward,  485;  Fifth  ward,  844. 
Total,  11,62a    I^M,  5,240. 
7a—  Towns  in  Waupaca  county:  Matteson,  860;  Larabee,  incJ.  Clinton- 
ville,  2,902;  Dupont.  1,886;  Helvetia,  516;  Saint  Lawrence,  999; 
Waupaca,  964;  Lind,  1,016;   Dayton,  852;   Farmington,  1,087; 

Scandinavia,  1,142;  lola,  1,815;  Harrison, ;  Wyoming, . 

Waupaca  city,  2,127. 
Total,  15,166.    X«w,  1,702. 
7ft—  Eau  Claire  city,  17,415,    Excess,  547, 
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80.— Towns  in  Eau  Claire  county :  Bridge  Creek,  1,122 ;  Brunswick,  1,765 ; 
Clear  Creek,  621 ;  Drammen,  556 ;  Fairchild,  1*215 ;  lincohi,  1,786 ; 
Ludington,  558 ;  Otter  Creek,  688 ;  Pleasant  Valley,  787 ;  Seymour, 
406;  Union,  674;  Washington,  1,18a  Altoona  city,  805;  Augusta 
city,  1,187. 
Total,  13,25a    Les«,  8,610. 

81.— Towns  in  Marathon  county:  Bergen,  inch  Emmett,  616;  Brighton, 
686 ;  Day,  incL  McMillan,  1,255 ;  Hamburg,  6d3 ;  Halsey,  654 ;  Hel- 
ton, 760;  Hull,  898;  Johnson,  818;  Moeinee,  626;  Marathon,  incL 
Cassell  and  Marathon  cit}%  1,488;  Reitbrock,  717;  Rib  Falls,  672; 
Spencer,  1,018 ;  Stettin,  964 ;  Frankfort,  incL  Cleveland,  Eau  Plaine, 

and  Wien,  1,284;  Manville, . 

Total,  12,589.    Leas,  4,219, 

82.—  Towns  in  Marathon  county :  Berlin,  1,088 ;  Easton,  incL  Plover  and 
Wausau,  1,620;  Eronenwetter,  incL  Knowlton  and  Pike  Lake, 
1,189;  Maine,  1,178;  Weston,  1,776;  Eldron,  incL  Norrie^  585; 
Harrison,  incL  Texas.  1,146.    Wausau  city,  9,25a 
Total,  17,780.    Excess,  iil2. 

8a—  Sheboygan  city,  16,859.    Less,  509. 

84.— Towns  in  Sheboygan  county:  Herman,  1,998;  Sheboygan  Falls, 
1,677;  Lima,  1,921;  Holland,  2,874;  Wilson,  1,044;  Sheboygan, 
2,117;  Mosel,  86a    Sheboygan  Falls  village,  1,1  la 
Total,  18,6ia    XeM,  8,25a 

85.—  Towns  in  Sheboygan  county :  Russell,  489 ;  Greenbush,  1,690 ;  Mitch- 
ell, 1,012;  Scott,  1,478;  Sherman,  1,786;  Lyndon,  1,697;  Rhine, 
1,612;  Hymouth,  1,85a    Plymouth  city,  l,60a 
Total,  12,5ia    Less,  4,950, 

sa— Towns  in  Waukesha  county :  Brookfield,  1,960 ;  Menomonee,  2,480 ; 
New  Berlin,  1,519 ;  Pewaukee,  2,757 ;  Lisbon,  1,448 ;  Merton,  1,604 ; 
Oconomowoc,  1,87a    Ooonomowoc  city,  2,729. 
Total,  15,865.    Less,  1,00S. 

87.—  Towns  in  Waukesha  county :  Delafield,  1,684 ;  Ea^e,  1,020 ;  Genesee, 
1,827;  Summit,  1,180;  Muskego,  1,890;  Vernon,  1,277;  Ottawa, 
880;  Mukwanago,  1,217;  Waukesha,  7,480. 
Total,  17,405.    Excess,  SS7. 

88.— Towns  in  La  Crosse  county:  Bangor,  1,188;  Barre,  670;  Green- 
field, 751;  Hamilton,  1,942;  Shelby,  1,008;  Washington,  79a  La 
Crosse  Qty:  Third  and  Thirteenth  wards,  2,780;  Fourth  and 
Fourteenth  wards,  2,156;  Sixth  and  Sixteenth  wards,  1,598; 
Seventh  and  Seventeenth  wards,  2,516;  Eighth  and  Eighteenth 
wards,  ^262. 
Total,  18,607.    Excess,  1,799. 


Digitized  by  VjOOQIC 


Wis.]  august  TEEM,  1892.  105 

The  State  ex  reL  Lamb  vs.  Cunningham,  Secretary  of  State. 

89.— Towns  in  La  Crosse  county:  Burns,  1,020;  Campbell,  9W;  Farm- 
ington,  1,810;  Holland,  1,009;  Onalaska,  1,030.    Onal^ka  city, 
1,587 ;  La  Crosse  city :  First  and  Eleventh  wards,  2,569 ;  Second 
and  Twelfth  wards,  2,658;  Fifth  and  Fifteenth  wards,  2,649; 
Ninth  and  Nineteenth  wards,  2,648 ;  Tenth  and  I'wentieth  wards, 
2,264. 
Total,  20,191    Ebrvett,  8,826. 
90.— Towns  in  Dane  county:  Blooming  Grove,  999;  Fitchburg,  958; 
Madison,  919.    Madison  city,  18,426. 
Total,  16,802.    1.688,566. 
91-  Towns  in  Dane  county :  Albion,  1,516 ;  Bristol,  1,129 ;  Christiana, 
2,'879;  Cottage  Grove,  1,305;   Deerfield,  1,578;   Medma,  1,393; 
Sun  Prairie,  912 ;  York,  96a   Sun  Prairie  village,  704. 
Total,  11,874.    Lc«8,  4,994. 
99l — Towns  in  Dane  county:   Burke,  1,098;  Windsor,  1,329;  Vienna, 
1,009;  Westport,  1,898;  Dane,  1,161;  Springfield,  1,111;  Berry, 
1,008;  Roxbury,  1,078;  Mazomanie,  1,482;  Black  Earth,  742;  Ver- 
mont, 892;  Cross  Plains,  1,108;  Middleton,  1,488;  Blue  Mounds, 
1,449;  Springdale,  1,120;  Verona,  1,225. 
Total,  19,117.    Excess,  2,249. 
98. —  Towns  in  Dane  county:' Dunkirk,  1,406;  Dunn,  1,118;  Pleasant 
Springs,  1,501;  Rutland,  1,222;  Oregon,  1,486:  Montrose^  1,251; 
Primrose,  889;  Perry,  996.    Stoughton  city,  2,470. 
Total,  12,284.    Less,  4,581 
91 — Towns  in  Outagamie  county:  Dale,  1,207;  Greenville,  1,246;  Grand 
Chute,  1,574;  Center,  1,48a    Appleton  city,  11,869. 
Total  17,411.    Excess,  54a 
9S,— Towns  in  Outagamie  county:  Black  Creek,  1,877;  Bovina,  668;  El- 
lington, 1,210;  Hortonia,  1,807;  Liberty,  492;  Maple  Creek,  815; 
Osbom,  685 ;  Cicero,  952 ;  Maine,  478 ;  Deer  Creek,  982 ;  Seymour, 
977;  Kaukauna,  1,728;  Freedom,  1,602;  Buchanan,  1,897.    Sey- 
mour city,  788 ;  Kaukanma  city,  1667 ;  New  London  city.  Third 
ward,  86a 
Total,  20,88a    Excess,  8,515. 
96.—  Towns  in  Chippewa  county :  TOden,  1,818 ;  Wheaton,  1,400.    Chip- 
pewa Rills  city,  8,670. 
Total,  ll,8da    1.688,5,485. 
97. —  Towns  in  Chippewa  county :  Anson,  583 ;  Arthur,  622 ;  Auburn, 
1,584;  Big  Bend,  820;  Bloomer,  2,851;  Cleveland,  895;  Colbum, 
847;  Eagle  Point,  1,282;  Edson,  2,164;  Flambeau,  289;  La  Fay- 
ette, 1,514;  Lawrence,  272;  Bigel,  1,587. 
TotaL  18,76a    I,e«8,  8,10a 
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98.— Towns  in  Rock  county:  Avon,  806;  Bdoit,  714;  Center,  1,078; 
Magnolia,  1,098;  Newark,  1,089;  Plymouth,  1,188 ;  Spnng  Val". 
ley,  1,422;  Turtle,  998;  Union,  950.    Evansville  village,  1,528; 
Beloit  city,  6,315. 
Total,  17,121.    Excess,  2SS. 
99.— Towns  in  Rock  county:  Bradford,  849;  Clinton,  1,105;  Fulton, 
1,868;  Harmony,  1,088;  Janesville,  926;  Johnstown,  1,084;  La 
Prairie.  882;  Lima,  1.109;  Milton,  2,800;  Porter,  1,285;  Rock, 
976.   Clinton  village,  856;  Edgerton  city,  i;595. 
Total,  15,26a    X€8«,  1,605. 
100.—  Janesville  city,  10,886.    Less,  6,032* 

Geo.  W.  Bird^  of  counsel  for  the  plaintiff: 

(1)  The  demurrer  and  motions  present  the  whole  case 
and  all  questions  involved  in  it  for  argument  and  determi- 
nation upon  the  merits.  E.  S.  sec.  2681 ;  Diggle  v.  Boulden^ 
48  Wis.  477-482;  LerdaU  v.  Charter  Oak  Z.  Ins.  Co.  51  id. 
426;  Magdeburg  v.  Uihlein^  53  id.  165;  KraU  v.  Libbey^  id. 
292;  Straka  v.  Lander^  60  id.  116;  Hoffma/n  v.  Whedock^ 
62  id.  434;  Hurlbut  v.  MarahaZl,  id.  590-601;  Lander  v. 
JMly  69  id.  326;  Guth  v.  Luhach^  73  id.  131;  Potter  v.  Van 
Norman^  id.  339. 

(2)  The  court  has  full  and  complete  jurisdiction  of  the 
subject  of  the  action.  This  was  fully  and  finally  settled  in 
the  former  case.  State  ex  rd.  AtCy  Gen.  v.  Cunningham^  81 
Wis.  440.  And  this  court  was  not  without  abundant  well 
considered  authority  and  precedent  for  its  decision.  Courts 
of  last  resort  had  already  taken  jurisdiction  to  pass  directly 
upon  the  validity  of  apportionment  acts  in  the  following 
cases:  Staie  ex  rel.  Gardner  v.  Newark^  40  N.  J.  Law,  297; 
State  ex  rd.  v.  Campbell^  48  Ohio  St.  435 ;  Staie  ex  rel.  Sin- 
gleton V.  Yam,  Duyn^  24  Neb.  586 ;  Prouty  v.  Stover ^  11  Kan. 
235;  Sta;te  ex  rd.  AtCy  Gen.  v.  Fra/ncis^  26  id.  734;  People 
ex  rel.  Van  Bokkelen  v.  Canaday^  73  N.  C.  198.  Nor  were 
precedents  wanting  wherein,  as  well  said  in  that  case,  the 
legislature  itself  had  deemed  the  question  to  be  a  judicial 
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one,  to  be  deoided  by  the  courts,  and  had  submitted  the 
constitutionality  of  apportionment  acts  to  the  decision  of 
the  judges.  See  Opinions  of  Justices^  in  3  Me.  477;  18  id, 
458;  33  id.  587;  7  Mass.  523;  15  id.  506;  3  Pick.  517;  Hen- 
shaw  V.  Fo^ter^  9  id.  312;  Capen  v.  Foster^  12  id.  485;  Opin- 
ions  of  JusticeSy  23  id.  547;  6  Cush.  575;  Warren  v.  Charles- 
toumj  2  Gray,  84 ;  Opinio7is  of  Justices^  10  id.  613.  Since 
the  decision  of  this  court,  the  supreme  court  of  Michigan, 
<  in  two  well  considered  cases  brought  to  test  the  constitu- 
tionality of  apportionment  acts  of  that  state,  has  held  the 
court  rightfully  clothed  with  jurisdiction  to  pass  upon  the 
question,  and  has  adjudged  certain  acts  of  that  state  viola- 
tive of  the  constitution  of  Michigan,  and  that  too  in  par- 
ticulars as  to  which  the  act  in  this  case  is  challenged.  Oid- 
dings  v.  Blacker ^  52  N.  W.  Rep.  944 ;  Supervisors  v.  Blacker y 
52  N.  W.  Rep.  951.  And  more  recently,  the  supreme  court 
of  New  York,  in  special  term,  has  assumed  such  jurisdic- 
tion and  held  the  apportionment  law  of  that  state  in  con- 
flict with  the  constitution  of  New  York  on  grounds  urged 
against  the  act  in  this  case.  And  long  prior  to  this  court's 
decision,  the  supreme  court  of  New  York  in  Kinney  v.  Syr- 
acusey  30  Barb.  349,  the  supreme  court  of  Michigan  in  Peo- 
ple ex  rd.  AtCy  Gen.  v.  Holihany  29  Mich.  116,  and  this 
court  in  Slaitson  v.  BacinOy  13  Wis.  398,  had  assumed  to 
enforce  the  constitutional  limitation  upon  th)B  legislature's 
apportioning  power  as  to  the  time  of  its  exercise. 

(3)  Upon  the  refusal  of  the  attorney  general  to  bring  the 
action  or  to  allow  it  to  be  brought  in  his  name,  it  may  be 
maintained  by  the  state  upon  the  relation  of  one  having, 
as  here,  no  other  interest  than  that  of  a  citizen  of  the  state 
and  the  United  States,  and  an  elector  of  Dane  county,  leave 
therefor  having  been  first  had  and  obtained.  Where  the 
object  of  the  suit  is  a  matter  of  public  concern  and  the  en- 
forcement of  a  public,  not  a  private,  right,  the  relator  need 
have  no  special  or  personal  interest  in  the  result  to  enable 
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the  state  to  maintain  the  action  on  his  relation.  It  is  suiB- 
cient  if  he  be  interested  only  as  a  citizen  in  having  the  laws 
exe^juted  and  the  right  in  question  enforced.  High,  Ex. 
Leg.  Rem.  sec.  431 ;  Mechem,  Pub.  Off.  sec.  948;  14  Am.  & 
Eng.  Ency.  of  Law,  218;  People  ex  rel.  Bldcksmith  v.  Tracpj 
1  How.  Pr.  189;  People  ex  rel.  Fuller  v.  Supervisors^  18  id. 
461;  People  ex  rel.  Case  v.  Collins^  19  Wend.  56;  HamUr 
ton  V.  State  ex  rel.  Bates^  3  Ind.  452 ;  State  ex  rel.  Byers  v. 
Bailey,  7  Iowa,  390 ;  State  ex  rel.  Rice  v.  County  Judge,  7 
id.  186;  Thompson  v.  Kearney,  25  Neb.  262;  Pihe  Co.  v. 
People  ex  rel.  Metz,  11  111.  202;  People  ex  rel.  Peair  v. 
Board  of  Ed.  127  III  613;  State  ex  rel.  Currie  v.  Weld,  39 
Minn.  426;  People  ex  rd.  Stephens  v.  Halsey,  37  N.  Y.  344; 
Ai£y  Gen.  v.  Boston,  123  Mass.  460-479;  U.  P.  R.  Co.  v. 
HaU,  91  U.  S.  343-355 ;  AWy  Gen.  v.  Railroad  Cos.  35  Wis. 
425 ;  State  ex  rel.  Brake  v.  Boyle,  40  id.  175 ;  State  ex  rel. 
AtCy  Gen.  v.  Cunningham,  81  id.  440.  The  rule  is  that  the 
action  may  in  any  iavent  be  brought  upon  leave  duly  ob- 
tained, by  the  attorney  general,  if  he  will,  or,  if  he  refuse 
or  unreasonably  delay,  by  and  upon  the  relation  of  any  cit- 
izen. State  ex  rel.  AtCy  Gen.  v.  Cunningham,,  81  Wis.  440, 
444.  The  refusal  of  the  attorney  general  to  bring  the  ac- 
tion or  to  allow  it  to  be  brought  in  his  official  name,  does 
not  change  the  rule  or  prevent  the  maintenance  of  the  ac- 
tion. The  state  is  the  real  plaintiff  and  it  alone  can  bring 
and  maintain  the  action.  It  may  bring  it  upon  the  rela- 
tion of  either  the  attorney  general  or  a  private  citizen,  but 
upon  the  latter's  only  upon  the  former's  refusal  or  unrea- 
sonable neglect.  See  especially  opinion  of  Pinney,  J.,  81 
Wis.  488,  499,  500;  also  State  ex  rel.  Brake  v.  Boyle,  40  id. 
175.  Where  the  attorney  general  is  hostile  to  the  proceed- 
ing or  disposed  to  obstruct  it,  his  acts  will  not  be  permitted 
to  defeat  the  action.  In  the  exercise  of  its  original  juris- 
diction conferred  by  the  constitution  for  prerogative  pur- 
poses, the  court  is  not  bound  by  any  technical  rules  of 
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practice  or  Jileading  either  as  to  the  time  or  manner  of  its 
exercise.  Bacon's  Abr.  Pkekogativb;  2  Abbott's  Law  Diet. 
305;  AtPy  Gm.  v.  Railroad  Co8.  35  Wis.  622;  Atfy  Oen. 
V.  Eau  Clavre^  37  id.  443. 

(4)  The  acts  sought  to  be  restrained  are  purely  minis- 
terial and  therefore  properly  subject  to  control  by  injunc- 
tion. The  statutes  leave  nothing  to  the  discretion  of  the 
secretary  of  state  in  the  performance  of  the  duties  here  in 
question.  MUsiasippi  v,  Johnson^  71  U.  8.  437;  Board 
of  Liquidation  v.  JifcComb,  92  U.  S.  531 ;  0 shorn  'o.  V.  S. 
Bank,  9  Wheat.  738;  Bavia  v.  Gray,  83  U.  8.  203;  State 
ex  rel.  AtCy  Oen.  v.  &unninghamj  81  Wis.  492. 

(5)  The  act  in  question  is  unconstitutional  and  void.  [Mr. 
Bird  considered  the  act  at  length  and  in  detail,  pointing 
out  many  instances  in  which  he  claimed  that  it  violated  the 
constitutional  requirements.] 

(6)  No  embarr^sments  can  be  urged  to  prevent  decision. 
Abundant  authority  is  reposed  in  executive  and  legislature 
to  avoid  all  such  if  any  were  likely  to  occur.  This  court 
cannot  consider  consequences  when  proceeding  in  cases 
publid  jv/ria.  It  has  there  no  discretion  to  exercise,  but 
must  declare  the  law.  AtCy  Oen.  v.  Railroad  Cos.  35  Wis. 
552,  594;  AU'y  Oen.  v.  Eau  Claire,  37  id.  400;  State  ex  rel. 
Brake  v.  Boyle,  40  id.  175.  -However  it  may  be  with  stat- 
utes, constitutional  provisions  are  mandatory.  They  are 
the  commands  of  the  people  in  their  sovereign  capacity  to 
the  legislature,  their  agent  and  representative.  The  agent 
cannot  disobey  them ;  if  it  do  its  acts  are  void  and  the  court 
must  so  adjudge.  State  ex  rel.  Ai6y  Oen.  v.  Cunningham, 
81  Wb.  440;  Cooley,  Const.  78-79;  Brown  v.  Ooben,  122 
Ind.  113;  People  ex  rel.  CroweU  v.  Lawrence,  36  Barb.  18G; 
People  ex  rel.  Pond  v.  Supervisors,  65  Hun,  2^63. 

Oeo.  O.  Oreene,  for  the  plaintiflf : 

Although  the  right  to  challenge  an  apportionment  act 
for  disobedience  of  the  constitutional  mandate  can  no  longer 
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be  denied  at  the  bar  of  this  court,  it  is  pertinent  to  notice 
how  much  this  case  is  within  the  reason  of  that  right. 
"  The  power  vested  in  the  American  courts  of  justice,  of 
pronouncing  a  statute  to  be  unconstitutional,  forms  one  of 
the  most  powerful  barriers  which  has  ever  been  devised 
against  the  tyranny  of  political  assemblies."  1  De  Tocque- 
ville  Works,  129.  A  legislative  apportionment  act,  more 
than  any  other,  is  within  the  ground  of  this  approval. 
"  No  invasions  of  the  constitution,"  said  Jeflferson,  vindicat- 
ing Washington's  veto  of  the  federal  apportionment  of 
1790,  "  are  so  fundamentally  dangerous,  as  the  tricks  played 
on  their  [legislators']  own  numbers,  apporiicynment  and 
other  circumstances  respecting  themselves,  apd  affecting 
their  qualifications  to  legislate  for  the  union."  1  Story, 
Const,  sec.  683,  note.  The  principle  that  the  will  of  the 
people,  exerted  by  deputies  chosen  by  popular  vote,  gov- 
erns, is  organic  in  both  the  federal  and  state  constitutions. 
The  former  requires  it  to  remain  organic  in  the  latter,  by 
declaring:  "The  United  States  shall  guarantee  to  every 
state  in  this  union  a  republican  form  of  government." 
Const  of  U.  S.  art.  IV,  sec.  4.  A  legislature,  intentionally 
constituted  to  misrepresent  the  will  of  the  people,  does  not 
fill  the  guaranty.  If  a  state  constitution  should  directly 
provide  that,  in  the  election  of  legislators,  the  votes  of 
some  electors,  or  classes  of  them,  should  have  but  one  third 
or  one  half  the  effect  of  others,  its  government  would  not 
be  republican  in  form.  Nor  is  it,  when  the  same  thing  may 
be  designedly  done  indirectly.  The  state  constitution  takes 
good  care  that  such  misrepresentation  shall  not  occur.  The 
rule  of  population  (in  sec.  3,  art.  IV)  is  leveled  against  giv- 
ing a  popular  minority  a  legislative  majority,  or  a  popular 
majority  an  undue  legislative  majority,  by  dedgn.  The 
care  and  vigor  with  which  it  is  maintained  by  a  similar 
provision  in  nearly  every  American  constitution,  is  due  to 
the  warning  of  a  great  example.    The  House  of  Commons 
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was  for  centuries  representative  of  the  people  in  theory, 
but  not  in  fact.  3  Hallam's  Works,  43;  De  Lolme,  Court 
Hist.  144;  Encyclopedia  Britannica,  art.  Government.  The 
federal  constitution  and  Ordinance  of  1787  were  framed 
when  representation  in  the  Commons  was  at  its  worst.  On 
this  hint  they  spake.  The  Ordinance  declared  that  the 
,  people  of  the  Northwest  territory  should  "  always  be  en- 
titled to  the  benefits  of  ...  a  proportion^xte  represen- 
tation of  the  people  in  the  legislature."  Art.  II.  That 
pledge,  as  pointed  out,  was  carried  into  the  constitution  of 
this  state  by  an  exact  equivalent  in  the  command  to  appor- 
tion and  district  legislators  according  to  population.  The 
words  of  the  mandate  will  not  bear  a  construction  that 
gives  the  legislature  a  ducretion  to  depart  from  the  numer- 
ical measure  of  representation.  '^  Perfect  exactness  in  the 
apportionment  according  to  the  number  of  inhabitants  is 
neither  required  nor  possible,  but  there  should  be  as  close 
an  approximation  to  exactness  as  possible,  and  this  is  the 
utmost  limit  for  the  exercise  of  legislative  discretion."  State 
ex  rd.  AtCy  Gen.  v.  Cunnmgham^  81  Wis.  484;  1  Story, 
Const,  sees.  682,  683,  and  note;  1  Kent,  Con^m.  231;  Opin- 
ions of  the  Jtcstices,  18  Me.  458;  Oiddings  v.  BldcJcer^  62 
N.  W.  Kep.  948.  Of  the  concurrent  rules  of  apportionment 
that  of  population  is  the  last  that  should  yield  to  d^eat  its 
purpose,  for  it  is  the  most  important.  The  rule  of  bound- 
ary must  be  enforced  if  possible.  It  is  inflexible ;  must  be 
literally  pursued,  or  not  at  all.  So  of  the  rule  of  contiguity. 
That  of  population  is  more  pliant,  and  may  be  made  to  fit 
the  other  rules  without  foiling  its  aim.  Such  concordant 
enforcement  is  required  by  the  canon  of  interpretation, 
that  ^^one  part  is  not  allowed  to  defeat  another,  if  by  any 
reasonable  construction  the  two  can  be  made  to  stand  to- 
gether."   Cooley,  Const.  Lim.  72. 

In  matters  of  public  right,  especially  if  the  fundamental 
rights  of  citizenship  are  involved,  the  relator  in  these  pro- 
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ceedings  "  need  not  show  that  he  has  any  legal  or  special 
interest  in  the  result,  it  being  sufficient  to  show  that  he  is 
a  citizen,  and,  as  such,  interested  in  the  execution  of  the 
law."  High,  Ex.  Leg.  Rem.  sec  431 ;  14  Am.  &  Eng.  Ency. 
of  Law,  216;  Mechem,  Pub.  Oflf.  sec.  948;  TJ.  P.  R.  Co.  v. 
JTcdly  91  U.  S.  343,  355;  State  ex  rd.  Currie  v.  Weld,  39 
Minn.  426 ;  People  ex  rd.  Peair  v.  Board  of  Ed.  127  IlL 
613 ;  State  ex  rd.  Hamna  v.  Common  Council^  33  N.  J.  Law, 
110 ;  People  ex  rd.  Kelly  v.  Commo7i  Council^  77  N.  Y.  503 ; 
Staie  ex  rd.  Weiss  v.  Diet.  Board,  76  Wis.  177;  WiUa/rd  v. 
Conutock,  68  id.  565.  This  right  of  the  citizen  does  not  de- 
pend on  the  option  of  the  attorney  general ;  and  his  con- 
sent or  presence  is  not  indispensable.  People  ex  rd.  Case  v. 
Collins,  19  Wend.  56;  AtSy  Gen.  v.  Boston,  123  Mass.  460, 
479 ;  Giddings  v.  Blacker,  52  N.  W.  Rep.  944;  State  ex  rd. 
At£y  Gen.  v.  Cunningham,  81  Wis.  443;  State  ex  rel.  Drake 
V.  Doyle,  40  id.  185;  State  ex  rd.  Wood  v.  Baker,  38  id.  81. 
Charlm  E.  Estabrook,  of  counsel,  for  the  plaintiff : 

(1)  That  the  subject  matter  of  this  action  is  one  over 
which  this  court  has  original  jurisdiction,  is  settled  by  the 
decision  in  State^ex  rel.  AtCy  Gen.  v.  Cunningham,  81  Wis. 
440 ;  and  the  view  of  the  law  adopted  by  the  court  in  that 
case  has  been  approved  and  followed  in  two  cases  in  Michi- 
gan. Giddings  v.  Blacker,  52  N.  W.  Rep.  944;  Supervisors 
^.  ^Zoo*^,  52N.  W.  Rep.  951.  -     ^ 

(2)  The  relator  has  the  right  to  bring  and  maintain  this 
action,  leave  of  court  having  first  been  obtained.  The  rule 
requiring  the  subject  to  be  presented  through  the  attorney 
general  unless  that  officer  shall  refuse,  as  he  has  in  this 
case,  is  simply  to  prevent  officious  intermeddling  by  the 
attempted  use  of  this  prerogative  writ,  and  is  not  a  neces- 
sary regulation  or  consequence  following  from  some  consti- 
tutional or  statutory  provision.  When  the  subject  matter 
is  once  before  the  court  in  due  form,  it  is  immaterial  who 
the  relator  is.    It  is  the  subject  matter  presented,  and  not 
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the  mode  in  which  it  is  presented,  which  determines  the 
question  of  the  jurisdiction  of  the  court.  StcUe  ex  rd.  Drake 
V.  Doyle^  40  Wis.  175,  186.  See  opinion  by  Pinnby,  J.,  in 
Staie  ex  rel.  AtCy  Gen.  v.  Ounninghamy  81  id.  488;  Gid- 
dings  v.  Blacker^  52  N.  W.  Rep.  944-6;  Wheeler  v.  If.  Col. 
Irr.  Co.  9  Col.  248,  256. 

(3)  The  act  in  question  violates  the  constitution,  disre- 
garding in  many  instances  the  rule  requiring  proportional 
representation,  as  well  as  other  constitutional  require- 
ments. 

(4)  The  proper  relief  is  clearly  that  granted  in  the  former 
case.  The  case  before  the  court  presents  a  positive  viola- 
tion of  positive  public  law  (the  constitution)  to  positive 
public  injury  (taking  away  the  right  of  equal  representa- 
tion); and,  having  jurisdiction  of  this  writ  to  restrain  and 
prevent  such  public  injury,  there  is  no  room  for  discre- 
tion. The  duty  is  positive,  ex  dehito  justitim.  AtCy  Oeri. 
V.  Railroad  Cos.  35  Wis.  425,  595 ;  State  ex  rd.  Drake  v. 
Doyle,  40  id.  220,  236;  In  re  Oahkosh  Mut.  F.  Ins.  Co.  77 
id.  366,  368.  When  this  court  sits  as  a  court  of  high  judi- 
cature, exercising  the  prerogative  power  with  which  the 
constitution  has  clothed  it,  without  discretion,  but  bound 
to  enforce  the  law  as  it  understands  it,  to  preserve  the  lib- 
erties of  the  people,  no  rules  of  procedure,  statute  or  other- 
wise, can  hamper  or  restrain  the  exercise  of  its  authority. 
Giddings  v.  Blacker,  52  N.  W.  Rep.  944,  946.  The  objec- 
tions upon  which  the  defendant  bases  his  demurrer  seem 
to  involve  simply  this  proposition,  that  notwithstanding 
the  fact  that  the  const  tution  vests  this  court  with  original 
jurisdiction  to  issue  writs  of  injunction  and  other  remedial 
and  original  writs,  such  power  is  given  subject  to  the  su- 
pervisory direction  of  the  attorney  general,  to  be  exercised 
at  his  good  pleasure.  The  source  of  the  power  thus  claimed 
to  reside  in  the  attorney  general  is  not  disclosed.  Hereto- 
fore it  has  been  considered  the  duty  of  the  attorney  gen- 
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eral,  "  To  appear  for  the  state  and  to  prosecute  or  defend 
all  actions  and  proceedings,  civil  or  criminal,  in  the  supreme 
court,  in  which  the  state  shall  be  interested  or  a  party." 
R  S.  sec.  163,  subd.  1;  State  ex  rd.  Tur^ierv.  Circuit  Courts 
71  Wis.  595. 

John  0.  SpooneTj  of  counsel,  for  the  plaintiff.  \_Mr. 
Spooner  filed  no  formal  brief,  but  closed  the  discussion  on 
behalf  of  the  plaintiff  in  an  exhaustive  oral  argument.  It 
has  been  found  impossible,  in  any  brief  abstract;  to  do  even 
approximate  justice  to  his  argument.] 

William  F.  ViZaSy  for  the  defendant,  contended  that  a 
private  citizen  who  has  himself  no  right  of  action,  who  suf- 
fers no  personal  injury,  cannot,  against  the  judgment  and 
decision  of  the  attorney  general,  exercise  the  functions  of 
that  oflBcer  to  prosecute,  purely  in  the  public  right,  a  suit 
in  chancery  in  the  name  of  the  state  to  obtain  an  injunc- 
tion to  interrupt  the  political  administration  of  the  laws  in 
relation  to  elections,  moving  confessedly  in  accordance  with 
the  statutes  of  the  legislature. 

(1)  A  private  citizen  sustains  no  recognizable  injury  and 
takes  no  right  of  action  by  reason  of  any  invasion  or  infrac- 
tion of  the  rights  of  the  state,  unless  he  sustains  thereby 
himself  special,  individual  damage  in  person  or  property, 
and  then  only  to  the  extent  necessary  for  protection  or 
redress  of  his  personal  or  property  rights.  The  state  is  not 
the  representative  of  any  one,  but  of  all;  it  does  not  re- 
spond to  the  wishes  of  one,  but  its  officers  must  be  gov- 
erned by  the  common  interest  of  all;  and  while  their 
performance  of  the  duties  charged  upon  them  by  the  laws 
may  be  enforced,  no  individual  can  take  the  performance 
of  them  upon  himself  without  lawful  delegation.  These 
principles  govern  peculiarly  the  preventive  remedy  of  the 
writ  of  injunction,  and  are  most  frequently  applied  in  ref- 
erence to  that  comprehensive  class  of  cases  growing  out  of 
alleged  nuisances.     High,  Inj.  (3d  ed.),  sec.  762 ;  Clark-  v. 
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C.  <6  JUT.  W.  R.  Co.  70  Wis.  693 ;  Zettd  v.  West  Bend,  79  id. 
316 ;  Carpenter  v.  Mann,  17  id.  155 ;  Bigelow  v.  Hartford 
B.  Co,  14  Oonn.  665-79;  O'Brim  v.  If.  c&  W.  R.  Co.  17  id. 
372;  Frinh  v.  Lawrence,  20  id.  117;  Payne  v.  McEinley,  54 
Cal.  532;  Jm^ie  v.  S.  C.  V.  R.  Co.  52  id.  438;  Sdn  Jose  R. 
Co.  V,  Brooks,  74  id.  463 ;  Ilargro  v.  Hodgdon,  89  id.  623 ; 

D.  <6  If.  R.  Co.  V.  Stump,  8  GiU  &  J.  (Md.),  479;  Schall  v. 
Nusbaum,  66  Md.  512 ;  Barnum  v.  M.  T.  R.  Co.  33  Minn. 
365;  Sov^h  Carolina  S.  Co.  v.  S.  C.  R.  Co.  9  S.  E.  Rep.  650; 
Coming  v.  Zowere,  6  Johns.  Ch.  439;  Smith  v.  Lockwood, 
13  Barb.  209;  People  v.  Vanderhilt,  28  N.  T.  396;  BecAtel 
V.  Carslake,  11  K  J.  Eq.  600;  Higlee  v.  C.  <&  A.  R.  Co.  19 
id.  276;  Ottwmwa  v.  Chimn,  75  Iowa,  405;  Innis  "o.  C.  i?., 
/.  F.  &  N.  W.  R.  Co.  76  id.  165 ;  Ingram  v.  C,  D.  tfe  3f.  R. 
Co.  38  id.  675 ;  OameU  v.  J.,  St.  A.  cfe  ff.  R.  R.  Co.  20  Fla. 
889;  Mayor  v.  Alexandria  C.  Co.  12  Pet.  91;  Spencer  v.  L, 
(&  B.  R.  Co.  8  Sim.  193;  Crowder  v.  Tinkler,  19  Ves.  Jr. 
617;  Needham  v.  N.  T.  <&  K  E.  R.  Co.  152  Mass.  61;  Bid- 
die  V.  Ash,  2  Ashm.  211;  Ware  v.  Regents  C  Co.  3  De  G. 
&  J.  212,  228;  Vwn  Home  v.  N.  P.  R.  Co.  48  N.  J.  Eq. 
332;  Putnam  v.  Valentine,  5  Ohio,  189.  The  like  rule  ex- 
tends to  all  cases  of  the  crown  or  government,  "or  of  those 
who  partake  of  its  prerogative  (such  as  idiots  and  lunatics), 
or  whose  rights  are  under  its  particular  protection  (such  as 
the  objects  of  a  public  charity)."  Story,  Eq.  PI.  sec.  8; 
Burbank  v.  BurhamJc,  162  Mass.  254;  Strickland  v.  Wddon, 
L.  R.  28  Ch.  Div.  426.  But,  especially  as  relates  to  political 
subjects,  this  principle  has  been  applied  with  undeviating 
certainty.  Jtbdd  v.  Fox  Lake,  28  Wis.  587;  DoolitOe  v.  Su- 
pervisors, 18  N.  Y.  155 ;  Spa/rhawk  v.  U.  P.  R.  Co.  64  Pa.  St. 
401;  Dams  v.  Mayor,  2  Duer,  663, 14  K  T.  606;  Hale  v. 
Cushmam,,  6  Met.  425 ;  CHilbs  v.  Cheen,  64  Miss.  593 ;  Comm. 
V.  BurreU,  7  Pa.  St.  34;  Newa/rk  Aq.  Boa/rd  v.  Passaic,  45 
N.  J.  Eq.  393;  Jones  v.  Black,  48  Ala.  540;  Seager  v.  Ka/n- 
kakee,  102  HI.  669.    The  doctrine  of  these  and  numerous 
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other  cases  does  not  rest  upon  any  mere  rule  of  procedure 
or  the  convenience  of  courts,  but  upon  the  absence  of  right 
in  a  private  citizen  to  interfere  with  matters  of  pubhc  con- 
cern which  are  bv  «the  constitution  and  laws  committed  to 
the  government  of  officers  chosen  by  the  community  and 
alone  authorized  to  represent  them. 

(2)  The  same  principles  and  authorities  equally  deny  to 
a  private  person,  in  no  wise  specially  interested,  any  right 
to  sue  for  the  writ  of  injunction  in  the  name  of  the  state,  as 
in  his  own.  The  jurisdiction  of  this  court  to  issue  the  writ 
of  injunction  was  given  by  the  constitution  when  the  tribu- 
nals of  law  were  distinct  from  those  of  equity,  and  the 
measure  of  the  grant  is  to  be  found  in  the  law  of  the  court 
of  chancery.  Atfy  Oen.  v.  Railroad  Cos.  36  Wis.  517.  By 
the  law  and  practice  of  the  court  of  chancery,  any  suit 
going  wholly  upon  the  public  right  must  be  prosecuted  by 
the  attorney  general,  and  a  private  relator  is  neither  nec- 
essary, nor,  if  made  use  of  by  the  attorney  general,  is  a 
party  with  any  right  either  to  institute  or  control  it.  Story, 
Eq.  PI.  sec.  8;  Atfy  Gen.  v.  Parker,  126  Mass.  221;  AU'y 
Gen.  V.  Evart  B.  Co.  34  Mich.  4^62 ;  AU'y  Gen.  v.  East  India 
Co.  11  Sim.  380;  1  Daniell,  Ch.  PI.  &  Pr.  7;  Barbanh  v. 
Burhank,  152  Mass.  254;  Strickland  v.  Weldon,  L.  R,  28 
Ch.  Div.  426;  State  ex  rel.  AtCy  Gen.  v.  Cunninyhamy  81 
Wis.  471,  487-8.  Decisions  as  to  the  nature  of  the  interest 
which  will  support  the  writ  of  mandamus  do  not  indicate 
the  interest  which  will  support  an  information  for  an  in- 
junction. The  writ  of  mandamus  did  not  issue  from  chan- 
cery nor  in  the  exercise  of  ordinary  jurisdiction  between 
suitors.  It  issued  from  the  common  law  court  of  King's 
Bench,  and  in  the  exercise  of  its  supervisory  jurisdiction, 
its  superintending  control  over  the  inferior  courts,  minis- 
ters of  the  law,  and  corporate  creatures  of  the  realm,  with 
the  sole  object  of  requiring  performance  of  those  duties 
enjoined  upon  them  by  public  law.    This  right  of  super- 
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visory  control  the  court  of  King's  Bench  enforced  upon  dif- 
ferent principles  from  those  maintained  by  the  court  of 
equity  in  granting  preventive  relief.  3  Bl.  Comra.  110; 
Ma/rhury  v.  Madison^  1  Cranch,  62-3.  The  court  of  King's 
Bench  always,  so  far  as  known,  entertained  the  application 
for  a  mandamus  of  any  person  to  compel  a  public  officer, 
public  body,  qr  corporate  creature  to  perform  a  duty  en- 
joined by  the  law,  notwithstanding  the  petitioner's  injury 
was  not  peculiar  or  different  from  that  suffered  by  others. 
Tap.  Mand.  4,  5,  287-8;  EaU  -».  U.  P.  B.  Co.  3  Dill.  521; 
King  v.  Dean,  2  Maule  «fe  S.  82;  King  v.  S.  <&  W.  E.  Co.  2 
Barn.  &  Aid.  646;  King  v.  Bristol  Dock  Co.  6  Barn.  &  Or. 
181;  Clarke  v.  L.  cfe  N.  C.  Co.  6  Ad.  &  El.  (N.  S.),  898; 
Queen  v.  Fall,  1  id.  636.  No  case  has  questioned  the  equity 
rule  that  the  attorney  general  must  sue  for  an  injunction 
sought  in  the  public  right  alone.  As  to  the  decision  in 
Aify  Gen.  v.  Bail/road  Cos.  35  Wis.  425,  to  the  effect  that 
this  court's  jurisdiction  of  the  writ  of  injunction  is  of  it  as 
a  quasi  prerogative  writ,  the  object  of  that  decision  was 
only  to  controvert  the  idea  that  a  general  original  jurisdic- 
tion is  given  this  court  in  all  cases  of  equitable  cognizance 
where  an  injunction  is  sought,  and  to  limit  that  jurisdic- 
tion to  those  public  causes  in  which  the  writ  ought  to  go 
at  the  suit  of  the  attorney  general  in  the  right  of  the  state. 
It  in  no  manner  determined  that  the  writ  of  injunction 
should  issue  upon  any  new  grounds  or  under  any  new  rules 
of  practice,  but  the  contrary  was  expressly  stated,  (p.  520.) 
(3)  The  function  of  the  attorney  general  to  institute  and 
conduct  suits  and  prosecutions  jmblioi  juris  is  conferred 
upon  him  as  other  public  duties  are  imposed  upon  other 
administrative  officers,  and  cannot  rightfully  be  withdrawn 
from  him  and  conferred  upon  a  private  suitor.  It  has  been 
shown  that,  by  the  law  of  England  and  the  courts  of  chan- 
cery everywhere,  no  case  resting  on  the  public  right  can 
be  entertained  without  his  presence;  that  none  will  be  in- 
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stituted  in-  behalf  of  the  state  but  by  him  or  under  his 
direction.  And  that  leaves  the  question  of  instituting  a 
public  suit  entirely  to  him ;  a  discretion  which  the  court 
of  chancery  recognized  and  did  not  force.  Bainesv.  Baker j 
1  Ambler,  158;  3  Atk.  750.  Can  there  be  doubt  that  this 
court  would  refuse  an  application  for  mandamus  to  compel 
him  (not  having  been  required  thereto  in  any  of  the  in- 
stances specially  provided  for  by  statute)  to"  bring  an  ac- 
tion which  he  declared  it  against  his  judgment  to  institute. 
Mechem,  OflBqers,  sec.  961 ;  People  ex  rd.  Demarest  v.  Fair- 
childy  67  N.  T.  334;  People  ^  rel.  Peahodyv.  Att'y  Gen.  22 
Barb.  114;  People  ex  rel.  Tates  v.  AiCy  Gen.  41  Mich.  728; 
Coon  V.  AWy  Gen.  42  id.  65 ;  High,  Ex.  Leg.  Rem.  seoi  45. 
The  suggestion  of  Ryan,  C.  J.,  in  Stute  ex  rel.  Wood  v.  Baker ^ 
38  Wis.  81,  that  before  the  present  statute  "  the  courts  of 
the  state  might  perhaps,  in  proper  cases,  have  authorized 
proceedings  in  the  name  of  the  attorney  general  if  that 
oflBcer  wrongfully  refused  to  act  and  it  was  necessary  to 
proceed  in  his  name  "  was  made,  obviously,  without  serious 
consideration,  and  appears  to  have  been  erroneously  made. 
People  ex  rel.  Demarest  v.  Pairchildj  67  N.  Y.  334;  Bex  v. 
Carmaethenj  2  Burr.  869 ;  Wallace  v.  Anderson,  5  "Wheat. 
291.  But  if  that  suggestion  were  to  ripen  into  law,  yet 
this  order  granting  leave  ought  to  be  vacated.  For  upon 
what  foundation  can  this  court  find  that  the  attorney  gen- 
eral has  wrongfully  refused  to  bring  this  action  ?  The  order 
pbtained  by  the  relator  proceeds  upon  no  consideratiqn  of 
the  reasons  for  his  action,  and  they  are  not  before  the 
court. 

(4)  The  relator's  proceeding  should  be  dismissed  because 
it  is  upon  its  face  a  political  action,  designed  only  to  effect 
a  political  object,  not  to  protect  a  relator  from  any  threat- 
ened invasion  of  any  right  which  the  judicial  tribunals 
were  established  to  guard.  Judd  v.  Pox  Lake^  28  Wis.  587 ; 
Georgia  v.  Stanton,  6  Wall.  50;  Ma/rbury  v.  Madison,  1 
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Cranch,  49 ;  Jones  v.  Blacky  48  Ala.  540 ;  Gribba  v.  Greeny 
54  Miss.  593;  Comm.  v.  BurreUj  7  Pa.  St.  34;  People  ex  rd. 
Fibham  v.  Galesburg^  48  111.  485 ;  Walton  v.  Devdingy  61 
id.  201;  Da/rst  v.  People^  62  id.  306;  Dickey  v.  Reed,  78  id. 
261;  Ha/rri%  v.  SchryocTc,  82  id.  119.  In  another  particular 
his  suit  invokes  an  exercise  of  power  which  courts  always 
deny;  it  seeks  only  to  interrupt  depending  election.  Jones 
V.  Blacky  48  Ala.  540;  Harris  v.  Schryock,  82  111.  119; 
Dickey  v.  Reed,  78  id.  261 ;  Walton  v.  D&oding,  61  id.  201. 
The  circumstances  demand  the  application  of  another  famil- 
iar rule  well  expressed  by  Dixon,  C.^J.,  in  Sheldon  v.  Rock- 
welly  9  Wis.  180.  "  The  granting  or  refusal  of  injunctions 
rests  in  the  sound  discretion  of  the  court.  They  are  never 
granted  when  they  are  against  good  conscience,  or  pro- 
ductive of  hardship,  oppression,  injustice,  or  public  or  pri- 
vate mischief. ^^ 

(5)  The  evils  which  might  result  from  the  acceptance  of 
the  proposition  upon  which  the  relator  founds  this  proceed- 
ing should  be  considered.  If  it  be  admitted  that  such  a 
relator  may  be  recognized  and  the  attorney  general  disre- 
garded, then  it  must  practically  follow  that  the  leave  to 
sue  will  be  granted  on  every  such  complaint ;  certainly  on 
every  one  which  oflFers  a  seeming  case.  And  leave  would 
soon  become  a  matter  of  course  in  order  that  an  unbiased 
hearing  might  be  awarded  to  the  defendant  when  he  should 
come  in.  Another  consequence  of  such  a  rule  would  be 
the  suppression  of  the  functions  of  the  state's  law  officer 
in  deciding  upon  the  advisability  or  wisdom  of  instituting 
a  suit,  even  if  grounds  for  it  happen  to  exist.  The  rule 
would  be  as  applicable  to  the  circuit  courts  as  to  this  court. 
.  Const,  art.  VII,  sec.  8.  It  would  follow  that  all  the  public 
officers  would  be  liable  to  be  challenged  to  show  cause  for 
the  exercise  of  their  powers  at  the  capricious  complaint  of 
any  citizen  volunteering  in  the  public  behalf.  There  is  no 
reason  why  a  pablic  officer  should  be  exposed  to  such  bur- 
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dens.  It  is  clear  that  the  public  rights  might  often  fail  of 
adequate  presentation,  whether  by  the  volunteer  champion 
who  professed  to  represent  them,  or  the  harried  defendant 
who  should  regard  defense,  at  his  private  cost,  as  no  part 
of  his  official  duty.  The  advantage  of  the  conduct  of  pub- 
lic causes  by  a  public  officer,  who  may  be  expected  to  con- 
sider the  public  interests  only  and  yield  nothing  to  the 
excessive  zeal  or  partisanship  of  private  interests,  has  often 
been  insisted  upon  by  courts.  Comm,  v.  Bv/rrM^  7  Pa.  St. 
34;  Ru%h  V,  Cavenaugh,  2  id.  189. 

Cassodat,  J.  1.  Counsel  for  the  defendant  challenges 
the  jurisdiction  of  this  court  in  this  cause,  and  supports 
such  contention  with  much  learning  and  ability.  The  ques- 
tion of  the  original  jurisdiction  or  power  of  this  court  under 
sec.  3,  art.  VII,  of  the  constitution,  "  to  issue  writs  of 
habeas  corpus,  mandamus,  injunction,  quo  warranto,  cer- 
tiorari, and  other  original  and  remedial  writs,  and  to  hear 
and  determine  the  same,"  has  frequently  been  considered 
by  this  court.  AW^y  Gen.  v.  Blossom,  1  Wis.  317;  Atfy 
Gen.  ex  rel,  Bas/iford  v.  Barstow,  4  Wis.  567;  State  ex  reL 
AtCy  Gen.  v.  Messmore,  14  Wis.  115;  Cooper  u  Mineral 
Point,  34  Wis.  181;  Atfy  Gen,  v.  Railroad  Cos.  35  Wis 
425;  Atfy  Gen.  v.  Eau  Claire,  37  Wis.  400;  State  ex  rel. 
Wood  V.  Baker,  38  Wis.  71 ;  State  ex  rd.  Cash  v.  Juneau 
Co.  38  Wis.  554;  State  ex  rel.  Drake  v.  Doyle,  40  Wis.  175 
Petition  of  Semler,  41  Wis.  522;  In  re  Pierce,  44  Wis.  411 
State  V.  St.  Croix  Boom  Corp.  60  Wis.  565 ;  State  ex  rel, 
AtCy  Gen.  v.  Cunningham,  81  Wis.  440 ;  State  ex  rel.  Ray 
mer  v.  Cunningham,  82  Wis.  39.  Most,  if  not  all,  of  these 
cases  were  argued  with  great  learning  and  ability,  and 
then  carefully  considered  by  the  persons  constituting  the 
court  at  the  times  they  were  respectively  submitted;  and 
hence  must  be  regarded  not  only  as  highly  persuasive,  but 
as  absolutely  binding  upon  us  as  authority. 
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Conscious  of  the  importance  of  the  case  at  bar,  we  have 
diligently  sought  the  guidance  of  the  recorded  opinions  of 
the  court  in  the  cases  cited,  so  far  as  applicable,  in  coming 
to  the  conclusions  reached,  and  none  more  so  than  the  ut- 
terances of  the  late  learned  and  able  Chief  Justice  Ryan. 
Among  the  propositions  so  firmly  established  as  to  require 
no  further  exposition  from  this  court  are  those  to  the  eflfect 
that  the  constitutional  clause  quoted  "  was  designed  to  give 
this  court  original  jurisdiction  of  £tll  judicial  questions  af- 
fecting the  sovereignty  of  the  state,  its  franchises  or  pre- 
rogatives, or  the  liberties  of  the  people;"  that  such  prerog- 
ative writs,  including'  injunction  as  a  quasi  prerogative 
writ,  can  properly  issue  only  at  the  suit  of  the  state  orXhe 
attorney  general  in  the  right  of  the  state;  that  '*in  mat- 
ters strictly  pvhlioi  juris^  in  which  no  one  citizen  has  any 
right  or  interest  other  than  that  which  is  common  to  citi- 
zens in  general,  a  petition  by  a  private  person  for  leave  to 
commence  an  action  in  this  court  in  the  name  of  the  state 
cannot  properly  be  considered  until  the  attorney  general 
has  been  requested  to  move  in  the  matter,  and  has  refused 
or  unreasonably  delayed  to  do  so;"  that  in  all  crises  in 
which  an  exercise  of  such  original  jurisdiction  is  sought, 
whether  by  such  private  citizen  or  the  attorney  general, 
leave  must  first  be  obtained  from  this  court  upon  a  prima 
facie  showing  that  the  case  is  one  calling  for  the  exercise 
of  such  jurisdiction;  that  the  oSicial  acts  of  the  secretary 
of  state  in  issuing  or  publishing  notices  of  an  election  of 
members  of  the  legislature  under  an  apportionment  act 
alleged  to  be  invalid,  are  purely  ministerial;  and  hence, 
in  the  exercise  of  such  original  jurisdiction,  this  court  may 
control  the  same  either  by  mandamus  or  injunction  as  the 
exigencies  of  the  case  may  require.  We  do  not  understand 
counsel  for  the  defendant  to  question  the  correctness  of 
the  decision  in  State  ex  rel.  Atfy  Gen.  v.  Cunningham^  81 
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Wis.  440;  and  hence  it  is,  in  effect,  conceded  that  the  court 
has  jurisdiction  of  the  subject  matter  of  the  case  at  bar. 

The  precise  objection  to  the  jurisdiction  here  presented 
is  that  its  exercise  has  not  been  invoked  by  the  attorney- 
general,  and  hence  that  the  court  is  powerless  to  consider 
the  case  at  all  without  his  consent  and  co-operation.  In 
State  ex  rel.  Wood  v.  Baker,  38  Wis.  80,  81,  Ryan,  0.  J., 
said :  "  The  jurisdiction  conferred  on  this  court  by  the  con- 
stitution is  of  wformaUons  in  the  nature  of  quo  wa/rranto, 
as  substituted  in  modern  times  for  the  use  of  the  ancient 
writ  itself,  and  as  used  when  the  constitution  was  framed. 
This  was  a  prerogative  proceeding,  jwem  criminal  and 
quasi  civil  in  its  character,  according  to  its  use,  but  always 
classed  with  criminal  informations.  .  .  .  The  mode  of 
proceeding  under  this  jurisdiction  might  be  regulated  by 
statute,  hut  the  jurisdiction  itself  could  not  he  defeated  or 
abridged,  .  .  ' .  It  was  undoubtedly  competent  for  the 
legislature  to  give  a  quad  civil  proceeding  in  such  cases, 
but  not  to  abolish  the  quasi  criminal  jurisdiction  vested  in 
the  court  by  the  constitution.  This  appears  to  us  to  be  a 
matter  of  substance,  not  of  form."  He  then  referred  to 
the  statute  expressly  authorizing  such  quo  warranto  "  by  a 
private  person  "  in  the  name  of  the  state  when  the  attor- 
ney general  refuses  to  act,  and  said :  "  Before  such  statute, 
the  courts  of  the  state  might  perhaps,  in  proper  cases,  have 
authorized  proceedings  in  the  name  of  the  attorney  gen- 
eral, if  that  oflScer  wrongfully  refused  to  act  and  it  was 
necessary  to  proceed  in  his  name."  That  action  was  com- 
menced by  a  private  relator  on  his  own  complaint;  but  the 
court  having  become,  as  stated  in  the  opinion,  "embar- 
rassed by  the/(?/v7i  of  the  proceedings,"  the  same  were,  on 
the  suggestion  of  the  court,  amended  by  the  attorney  gen- 
eral signing  the  summons  and  information  tmnc  pro  tunc. 
Thus  it  is  apparent  that  the  court  regarded  the  want  of 
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the  attorney  general's  signature  as  a  mere  defect  of  form, 
and  not  of  substance.  The  learned  counsel  for  the  defend- 
ant characterizes  the  last  quotation  as  a  mere  obiter  dictuniy 
and  it  may  have  been  subject  to  such  criticism  at  the  time 
it  was  said.  However  that  may  be,  the  proposition  re- 
ceived an  authoritative  sanction  from  the  same  learned 
chief  justice,  speaking  for  the  whole  court,  in  State  ex  rd, 
Drake  v.  Doyle^  40  Wis.  185  et  seq.  That  was  an  applica- 
tion, made  by  Drake  as  relator  by  his  own  complaint  and 
by  his  own  attorney  in  the  name  of  the  state,  for  a  man- 
da/imie  to  compel  the  secretary  of  state  to  revoke  and  can- 
cel a  license  to  an  insurance  company,  and  the  attorney 
general  appeared  as  counsel  for  and  defended  the  secretary. 
Chief  Justice  Eyan,  speaking  for  the  whole  court,  there 
said :  "  It  was  stated  by  the  attorney  general  that  the  suit 
of  the  relator  against  the  insurance  company  had  been  set- 
tled ;  that  the  relator  has  tw  further  interest  in  the  ques- 
tion, and  therefore  no  furth^  right  to  the  writ.  The  fact 
does  not  appear  of  record,  hut  it  is  immaterial.  So  far  as 
the  private  right  of  the  relator  is  concerned,  it  is  now  well 
settled  that  this  court  would  not  assume  original  jurisdic- 
tion to  enforce  it."  Then,  partly  quoting  from  his  former 
opinions,  he  said:  "But  in  a  government  like  ours  public 
rights  of  the  state  and  private  rights  of  citizens  often  meet, 
and  may  well  be  involved  in  a  single  litigation.  So  it  may 
be  in  the  exercise  of  the  original  jurisdiction  of  the  court. 
The  prerogative  writs  can  issue  only  at  the  suit  of  the 
state  or  the  attorney  general  in  the  right  of  the  state. 
TTiey  m^y  go  on  the  relation  of  a  private  person^  and  rnay 
involve  private  right  And  the  question  before  us  is  not 
upon  the  private  righp  of  the  relator,  and  is  independent  of 
the  accident  that  there  is  a  relator  in  the  case.  The  question 
on  which  the  exercise  of  jurisdiction  here  must  turn  is 
whether  the  subject  matter  of  the  writ  is  one  '  quod  ad 
siatum  retpubUcce  pertvnet; '  one  affecting  the  sovereignty 
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of  the  state,  its  franchises  or  prerogatives.  And  on  this 
question  there  appears  to  us  to  be  no  room  for  doubt. 
.  .  .  Whether  the  respondent  be  right  or  wrong  in  his 
view,  and  that  is  for  this  court  and  not  for  him  to  deter- 
mine, it  is  very  certain  that  it  concerns  the  state  at  large 
that  one  of  its  principal  officers  executes  his  oflBce  in  posi- 
tive and  deliberate  disregard  of  a  public  statute  defining 
its  duties.  Such  a  case,  when  presented,  is  one  eminently 
calling  for  the  exercise  of  our  original  jurisdiction;  one, 
with  or  without  a  relator^  eminently  fit  to  be  presented  to 
the  court  for  adjudication.  The  writ  of  momdamus^  in  such 
a  case,  eminently  serves  its  function  as  a  prerogative  writ." 

In  Merrill  on  Mandamus  (just  published)  the  conflicting 
decisions  upon  the  question  whether  a  public  right  can  be 
enforced  by  a  private  party  as  relator  are  considered,  and 
it  is  there  said  that  "the  rule  refusing  the  privilege  to  pri- 
vate parties  of  obtaining  a  mandamus  to  enforce  public 
duties  is  one  of  discretion,  and  not  of  law;  amd  the  court 
will  ignore  it  when  the  attorney  general  refuses  to  appear  to 
complain  of  alleged  omissions  of  duty  hy  public  off^cersP 
§  229.  It  is  there  further  said  that  "  the  great  weight  of 
American  authority  is  to  the  effect  that,  where  the  relief 
sought  is  a  public  matter  or  a  matter  of  public  right,  the 
people  at  large  are  the  real  party,  and  any  citizen  is  enti- 
tled to  the  writ  of  mandamus  to  enforce  the  performance 
of  such  public  duty."  Id.  §  230,  citing  numerous  cases. 
That  such  is  the  settled  rule  in  this  state  is  manifest  from 
the  quotations  made  from  the  opinion  of  Ryan,  C.  J.,  in 
State  ex  rd.  Drake  v.  Doyle^  40  Wis.  185. 

The  learned  counsel  for  the  defendant  concedes  "that  the 
court  of  King's  Bench  always,  so  far  as  known,  entertained 
the  application  for  a  mandamus  of  any  person  to  compel  a 
public  oflBcer,  public  body,  or  corporate  creature  to  perform 
a  duty  enjoined  by  the  law,  notwithstanding  the  petition- 
er's injury  was  not  peculiar  or  different  from  that  suffered 
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bj  others;"  but  he  insists  with  much  elaboration  that  such 
supervisory  control  is  "  enforced  upon  different  principles 
from  those  maintained  by  the  court  of  equity  in  granting 
preventive  relief  for  the  protection  of  the  rights  of  its  suit- 
ors." It  is  true,  as  argued,  that  the  vii^rit  of  injunction 
issues  upon  the  determination  of  the  controversy  to  enforce 
the  decree  entered  therein,  and  hence  is  generally  regarded 
as  merely  remedial  in  its  nature;  whereas  a  mandamus 
issues  at  the  commencement  of  the  action,  and  is  to  enforce 
a  strictly  legal  right.  This  difference  confronted  the  court 
in  the  cases  against  the  railroads,  and  was  elaborately  con- 
sidered in  the  opinion  of  the  court  by  Chief  Justice  Ryan. 
AtCy  Gen.  u  Railroad  Cos.  35  Wis.  512-523.  Among  other 
things,  he  there  said:  "This  original  jurisdiction  is  con- 
ferred and  limited  by  the  power  'to  issue  writs  of  habeas 
corpus^  mandamus^  injunction;  jt^  warrantOy  certiorari^  and 
other  original  and  remedial  writs,  and  to  hear  and  deter- 
mine the  same.'  [Sec.  3,  art.  VII,  Const.]  The  court  has 
many  time  exercised  original  jurisdiction  in  cases  of  habeas 
corpus y  m/mdamus^  quo  warranto ^  and  certiorari.  This  is 
the  first  time  it  has  been  called  upon  to  assert  original  ju- 
risdiction of  injunction."  Theuj  after  pointing  out  the  dis- 
tinction mentioned,  and  the  inaccuracy  in  the  language  of 
certain  former  opinions  of  this  court  by  failing  to  observe 
it,  he  said : 

"  All  the  other  writs  of  the  group  are  common-law  writs. 
The  writ  of  injunction,  when  the  constitution  was  adopted, 
was  exclusively  an  equitable  writ,  used  only  by  courts  of 
chancery.  As  such  it  was  given  to  this  court,  implying 
and  carrying  with  it  equitable  jurisdiction  to  employ  it.  It 
is  therefore  plain  that  the  original  jurisdiction  of  this  court 
is  both  legal  and  equitable,  within  certain  limits;  legal,  for 
the  use  of  the  common- law  writs ;  equitable,  for  the  use  of 
the  chancery  writ.  The  use  of  the  former  must  be  accoi:ding 
to  the  course  of  common-law  courts ;  the  use  of  the  latter  ao- 
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cording  to  the  course  of  courts  of  equity ;  in  each  case  subject 
to  statutory  modifications  of  the  practice^  which  do  not  im- 
pair the' jurisdiction  gro/rUed.  The  common-law  writs,  as 
already  observed,  imply  and  define  the  jurisdiction  appur- 
tenant to  them  as  jurisdictional  writs.  It  is  otherwise 
with  the  writ  of  injunction.  Equity  has  no  jurisdictional 
writs.  By  the  course  of  courts  of  equity  the  jurisdiction 
must  precede  the  writ.  And  although  the  writ  is  the  end 
of  the  equitable  jurisdiction  implied,  the  scope  of  the  juris- 
diction must  be  sought  mainly  outside  of  the  writ  itself. 
It  can  issue  only  after  bill  or  information  filed.  And  the 
question  still  remains,  What  is  the  original  equitable  ju- 
risdiction conferred  on  ^he  court  of  bills  or  informations 
dependent  on  the  use  of  the  \«crit7 

"The  grant  of  original  jurisdiction  is  one  entire  thing^ 
given  in  one  general  policy^  for  one  general  purpose^  though 
it  may  have  many  objects  and  many  modes  of  execution. 
So  it  is  of  the  appellate  power.  So  it  is  of  the  superintend- 
ing control.  Tliere  are  three  independent  and  distinct 
grants  of  jurisdiction,  each  compact  and  congruous  in  itself; 
each  a  uniform  group  of  analogous  remedies,  though  to  be 
exercised  in  several  ways,  by  several  writs,  in  legal  and 
equitable  proceedings,  on  many  objects,  in  great  variety  of 
detail.  The  constitution  wisely,  almost  necessarily,  stopped 
with  the  general  grants  of  jurisdiction,  carefully  distin- 
guished, and  left  details  to  practice  and  experience." 

Then,  after  indicating  that  the  primary  and  controlling 
object  of  the  framers  of  the  constitution  in  giving  this  court 
"original  jurisdiction  over  great  public  interests  "  was  "for 
greater  security,"  and  "  for  the  better  and  prompter  and 
more  authoritative  protection  of  public  interests,"  he  said : 

"And,  plainly  recognizing  the  intention  of  the  constitu- 
tion to  vest  in  this  court  one  jurisdiction,  by  several  writs, 
to  be  put  to  several  uses,  for  one  consistent,  congruous,  har- 
monious ^w;y(?^^,  we  must  look  at  the  writ  of  injunction  in 
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the  light  of  ihdt  purpose^  and  seek  its  use  in  the  kindred  uses 
of  the  other  writs  associated  with  it.  NoaoUur  a  sooiia  is  an 
old  and  safe  rule  of  construction,  .  .  .  peculiarly  applica- 
cable  to  this  consideration.  .  .  .  Here  are  several  writs  of 
defined  and  certain  application  classed  with  one  of  vague 
import.  We  are  to  be  guided  in  the  application  of  the  un- 
certain by  its  certain  associates.  The  joinder  of  the  doubt- 
ful writ  with  the  defined  writs  operates  to  interpret  and 
restrict  its  use,  so  as  to  be  accepted  in  the  sense  of  its  associ- 
ates ;  so  that  it  and  they  may  harmonize  in  their  use  for 
the  common  purpose  for  which  it  is  manifest  that  they 
were  all  given.  And  thus,  in  this  use  and  for  this  purpose, 
the  constitution  puts  the  writ  of  injunction  to  prerogative 
uses,  and  makes  it  a  quasi  prerogative  writ." 

He  then  contrasted  injunction  and  mandamuSy  and  said : 
"  The  latter  commands,  the  former  forbids.  Where  there 
is  nonfeasance,  mamdamvs  compels  duty.  Where  there  is 
malfeasance,  injunction  restrains  wrong.  And  so  near  are 
the  objects  of  the  two  writs,  that  there  is  sometimes  doubt 
which  is  the  proper  one;  injunction  is  frequently  manda- 
tory, and  mo/ndamus  sometimes  operates  restraint.  .  .  .  ^ 
And  it  is  very  safe  to  assume  that  the  constitution  gives 
injunction  to  restrain  excess  in  the  same  class  of  cases  as 
it  gives  mandamus  to  supply  defect ;  the  use  of  the  one 
writ  or  the  other  in  each  case  turning  solely  on  the  acci- 
dent of  over-action  or  shortcoming  of  the  defendant.  And 
it  may  be  that  where  defect  and  excess  meet  in  a  single 
case,  the  court  might  meet  both,  in  its  discretion,  by  one 
of  the  writs,  without  being  driven  to  send  out  both,  tied 
together  with  red  tape,  for  a  single  purpose.  .  .  . 
The  prerogative  writs  proper  can  issue  only  at  the  suit  of 
the  state  or  the  attorney  general  in  the  right  of  the  state; 
and  80  it  must  he  with  the  vrrit  of  injimctiony  in  its  use  as  a 
qu€m  prerogative  writ.  All  may  go  on  the  relation  of  a 
pnyeAe  pereon^  and  may  involve  private  right." 
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The  "  one  entire  thing  " —  the  "  one  general  policy  " — 
the  "  one  general  purpose  "  to  be  accomplished  through  the 
"one  jurisdiction"  by  the  five  several  writs  grouped  to- 
gether in  one  clause  of  the  constitution,  as  mentioned  by 
the  lekrned  chief  justice,  manifestly  has  reference  to  "  ju- 
dicial questions  affecting  the  sovereignty  of  the  state,  its 
franchises  or  prerogatives,  or  the  liberty  of  its  people;" 
for  it  is  only  of  such,  as  therein  indicated,  that  this  court 
takes  original  jurisdiction  at  all.  The  irresistible  logic  of 
the  opinion  is  to  the  effect  that  the  power  to  thus  issue  the 
five  writs  thus  grouped  together,  for  the  one  purpose  named, 
was  by  the  clause  of  the  constitution  quoted  vested  in  this 
court  absolutely  and  unconditionally,  and  is  in  no  way  de-^ 
pendent  upon  the  volition  of  the  attorney  general  or  anj^ 
other  official.  This  is  copfirmed  by  what  he  said  in  State 
ex  rel.  Wood  v.  Baker^  38  "Wis.  71,  quoted  above,  to  the 
eflfect  that,  while  the  legislature  might  regulate  the  mode 
of  procedure  in  such  cases,  they  could  not  defeat  nor  abridge 
the  jurisdiction  itself;  that  the  appearance  in  the  case  by 
the  attorney  general,  or  his  consent,  was  a  mere  matter  of 
form  and  not  of  substance,  and  hence  could  be  supplied 
upon  the  hearing  nunc  pro  tunc.  Indeed,  it  would  be  a 
solecism  to  hold,  as  this  court  frequently  has  held  in  sev- 
eral of  the  cases  cited,  to  the  eflfect  that  the  attorney  gen- 
eral has  no  right  or  power  to  commence  such  an  action, 
much  less  to  prosecute  it,  without  first  obtaining  leave 
from  this  court,  and  then  hold  that  this  court  has  no  power 
to  take  jurisdiction  in  any  such  case  without  first  obtain- 
ing the  permission  of  the  attorney  general.  This  court 
cannot  play  fast  and  loose  with  the  subject  of  jurisdiction. 
It  either  has  it  absolutely  whenever  a  proper  cause  is  pre- 
sented, or  else  it  has  not  got  it  at  all.  If  it  has  jurisdiction 
in  such  a  cause,  it  is  because  it  has  been  conferred  on  the 
court  by  the  people  in  their  sovereign  capacity,  in  the 
clause  of  the  organic  law  quoted.     If  such  jurisdiction  is 
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thereby  vested  in  the  court, —  as  must  be  conceded  by 
all, —  then  it  would  seem  to  be  idle  to  deny  the  jurisdiction 
in  such  action  merely  because  the  attorney  general  has  re- 
fused to  co-operate  or  consent. 

In  line  with  the  opinions  of  Chief  Justice  Etan,  men- 
tioned, Mr.  Justice  Pinnby,  in  the  recent  apportionment 
case,  among  other  things,  said :  "  It  would  be  unprofitable  to 
cite  the  numerous  instances  of  the  exercise  of  the  original 
jurisdiction  of  the  court  in  the  cases  against  different  ad- 
ministrative oflBcers  of  the  state  and  county  and  other  offi- 
cers, relating  to  the  performance  of  their  merely  ministe- 
rial duties.  The  cases  cited  are  of  both  classes, —  of  man- 
damns  to  compel  action,  and  of  injunction  to  restrain  it. 
.  .  .  It  has  not  been  contended,  nor  can  it  be  main- 
tained, that  either  of  these  writs  can  go  to  control  or  re- 
strain any  public  officer  in  the  exercise  of  a  political  or  dis- 
cretionary power."  State  ex  rel.  At£y  Gen.  v.  CuTvninghamfby 
81  Wis.  493.  '^  Inasmuch  as  the  use  of  the  writ  of  injunction 
in  the  exercise  of  the  original  jurisdiction  of  this  court  is  cor- 
relative with  the  writ  of  mandamus^  the  former  issuing  to 
restrain  where  the  latter  compels  action,  it  is  plain  that 
this  case,  as  against  the  respondent,  is  a  proper  one  for  an 
injunction  to  restrain  unauthorized  action  by  him  in  a  mat- 
ter where  his  duties  are  clearly  ministerial  and  affect  the 
sovereignty,  rights,  and  franchises  of  the  state,  and  the  lib- 
erties of  the  people."     81  Wis.  504. 

In  Colorado,  under  a  constitutional  provision  similar  to 
ours,  and  in  a  mandamus  case,  where  the  court  approvingly 
cites  several  cases  from  this  court,  it  is  said :  "  Oases  of 
which  this  court  should  take  original  cognizance,  directly 
involving,  as  in  general  they  must,  questions  of  public 
right,  should  be  brought  in  the  name  of  the  people.  The 
state  or  the  public  being  the  main  party  in  interest,  al- 
though individual  advantage  may  be  gained,  the  person  in- 
stituting the  proceeding  should  appear  as  relator.  It  is 
Vol.  88—9 
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also  eminently  fitting  that  sach  causes  be  inaugarated  be- 
fore this  court  by  the  attorney  general,  or  with  his  con- 
sent, or^  at  least,  that  the  refusal  of  that  officer  to  act  be 
shown.  But  we  do  not  declare  such  consent  or  refusal  ab- 
solutely necessary.  If  the  main  object  of  the  proceedings 
is  to  vindicate  a  public  right,  to  protect  the  interest  of  the 
state  in  its  sovereign  character,  to  prevent  the  illegal  use 
of  a  public  franchise  as  against  the  people  generally,  or  a 
considerable  portion  thereof,  or  if  it  be  to  subserve  the 
public  interest  in  any  of  the  other  naatters  heretofore  men. 
tioned,  a  citizen  interested  could  probably  institute  the 
proceeding  in  the  name  of  the  people  without  consulting 
the  attorney  general."  Wheeler  v.  Northern  C.  1.  Co.  9 
Colo.  248.  Substantially  the  same  view  of  the  question  is 
taken  by  the  supreme  court  of  South  Dakota,  where  the 
same  constitutional  provision  is  in  force.  EverUt  v.  Board 
of  Cotmiy  ComrrCrB^  47  N.  W.  Rep.  (So.  Dak.),  298,  and  cases 
there  cited  A  similar  clause  in  the  Michigan  constitution 
(sec.  3,  art.  VI)  omits  the  word  "  injunction ; "  and  yet  in 
the  recent  case  under  the  apportionment  of  that  state  a 
private  citizen  was  the  relator,  and  the  attorney  general 
appeared  for  the  secretary  of  state,  and  it  was  held  that 
the  action  was  properly  brought,  even  without  asking  the 
consent  of  the  attorney  general ;  and  it  was  held  that  the 
conduct  of  the  secretary  in  giving  notices  of  election  could 
be  rightfully  restrained  by  mandamuB.  Qiddinga  v,  Bl<ibckery 
52  N.  W.  Rep.  (Mich.),  944. 

We  have  not  examined,  but  it  seemed  to  be  conceded 
on  the  argument  that  none  of  the  earlier  constitutions  con- 
tained a  provision  like  the  clause  in  questipn.  It  is  true, 
counsel  cite  English  cases  to  the  effect  that  an  action  for  a 
nuisance  or  other  matter  affecting  the  people  generally  the 
same  as  the  complainant,  could  not  be  maintained  except  by 
and  in  the  name  of  the  attorney  general.  Bainea  v,  BaJcer^ 
1  Amb.  158^  St/ricUand  v,   Weldon,  L.  R.  28  Ch.  Div.  426. 
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But  the  attorney  general  in  England  occupies  a  very  differ- 
ent position  than  an  attorney  general  in  a  government  like 
ours.  He  is  appointed  by  patent  authorizing  him  to  hold 
ofBce  during  the  pleasure  of  the  crown ;  and  he  is  required, 
with  the  aid  of  others,  to  manage  all  legal  affairs  and  suits 
in  which  the  crown  is  interested.  "  He  is  a  necessary  party 
to  all  proceedings  affecting  the  crown,  and  has  extensive 
powers  of  control  in  matters  relating  to  charities,  lunatics' 
estates,  criminal  prosecutions,  etc."  3  Ency.  Brit.  63.  In 
all  such  matters  he  acts  as  the  representative  and  agent  of 
the  crown ;  and,  as  its  servant,  he  has  for  centuries  enjoyed 
high  prerogative  rights.  But  the  office  is  not  as  ancient  as 
that  of  Lord  High  Chancellor,  whose  supremacy  as  a  sep- 
arate judicial  officer  and  as  keeper  of  the  great  seal  and  the 
king's  conscience  became  established  200  years  before  we 
read  of  any  attorney  general.  He  enjoys  high  prerogative 
rights  as  well  as  judicial  functions.  As  chancellor,  he  haa 
for  centuries  prescribed  his  own  pleadings,  his  own  practice, 
and  his  own  writs, —  including  injunction,  habeas  corptcSy 
prohibition,  and  ne  exeat;  and  during  the  same  time  he  has 
been  a  great  state  officer,  taking  official  rank  as  the  highest 
civil  subject  outside  of  the  royal  family  and  the  archbishop 
of  Canterbury,  a  cabinet  minister,  who  habitually  secured 
the  sign  manual  of  the  king, —  a  member  of  the  privy  coun- 
cil, and  the  presiding  officer  in  the  House  of  Lords. 

Perhaps  there  is  no  better  illustration  of  the  English 
theory  of  a  judiciary  dependent,  not  only  upon  the  will  of 
Parliament,  but  also  upon  the  will  of  the  crown,  as  ex- 
pressed through  his  Lord  High  Chancellor  and  attorney 
general,  than  what  occurred  in  respect  to  the  case  of  Colt 
V,  Bishop  of  Coventry^  Hob.  140,  case  193,  tried  during  the 
reign  of  James  L  The  action  involved  a  mere  civil  right 
between  private  parties  in  a  court  of  law,  but  in  arguing 
the  case  one  of  the  counsel  had  occasion  to  deny  the  power 
of  the  king  to  grant  ecclesiastical  preferments  to  be  held 
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with  a  bishopric.  The  bishop  of  Winchester,  happening  to 
be  present,  complained  to  the  king,  who  thereupon  con- 
sulted his  attorney  general,  Francis  Bacon,  and  "  he  men- 
tioned a  power  which,  according  to  the  many  precedents, 
the  king,  possessed,  of  prohibiting  the  hearing  of  any  cause 
in  which  his  prerogative  was  concerned,  rege  inco7i8ultOy — 
i.  e.y  until  he  should  intimate  his  pleasure  on  the  matter  to 
the  judges;"  and  it  was  thereupon  resolved  that  a  prohibi- 
tion should  issue,  and  it  did  accordingly.  But  the  court 
proceeded  with  the  trial  and  entered  judgment.  Thereupon 
the  king  summoned  the  judges  to  appear  before  him  and 
his  Lord  Chancellor  and  attorney  general  at  Whitehall. 
Upon  their  appearance,  the  king  in  rage  condemned  their 
conduct;  whereupon  the  judges,  including  Lord  Chief  Jus- 
tice Coke,  fell  upon  their  knees  and  prayed  for  pardon. 
The  king,  turning,  not  to  his  attorney  general,  but  to  his 
Lord  Chancellor,  or  the  superior  officer,  saidr  "I  require 
you,  my  Lord  Chancellor  [Ellesmere],  to  declare  whether 
I,  that  am  king,  or  the  judges,  best  understand  my  preroga- 
tive, the  law,  and  the  oath  of  a  judge."  Thereupon  the 
Lord  Chancellor  said  to  the  king:  "  With  all  humility,  your 
majesty  will  best  be  advised  in  this  matter  by  yoi^r  majesty's 
counsel,  learned  in  the  law,  now  standing  before  you." 
Bacon  responded  to  the  effect  that  it  was  for  the  king,  and 
not  for  the  court,  to  declare  his  prerogatives.  1  Carapb.  Ch. 
Just.  pp.  290-293.  Of  course,  in  later  years  no  such  inter- 
ference would  be  allowed,  even  in  England. 

It  might  be  interesting  to  inquire  whether  the  higher 
rank  of  the  Lord  Chancellor  in  matters  prerogative  did  not 
give  him  the  discretionary  right  to-inodify  and  change  the 
forms  of  petitions,  pleadings,  and  writs  in  his  own  court, 
which  had  been  prescribed  by  himself  or  his  predecessors, 
without  the  consent,  or  even  against  the  protest,  of  the 
attorney  general ;  but  it  is  unnecessary.  Wisely,  govern- 
mental powers  in  this  country  are  divided  between  three 
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separate,  independent,  and  co-ordinate  departments,  each 
with  powers  circumscribed  and  limited  by  fixed  constitu- 
tional provisions,  ordained  and  established  by  the  people 
themselves  in  their  sovereign  capacity;  and  hence  no  such 
despotic  interference  is  permissible. 

It  was  suggested  on  the  argument  by  the  learned  coun- 
sel for  the  defendant  that  this  court  possessed  the  com- 
bined powers  of  the  court  of  King's  Bench  and  the  court 
of  equity  presided  over  by  the  Lord  High  Chancellor. 
But  this  court  has  repeatedly  disclaimed  for  itself  and  for 
all  subordinate  tribunals  in  the  state  any  and  all  prerog- 
ative powers  exercised  by  the  Chancellor  as  keeper  of  the 
great  seal  and  as  the  representative  of  the  king,  except  in 
so  far  as  the  same  may  be  incidentally  connected  with  pow- 
ers md  jurisdiction  which  are  strictly  judicial  and  con- 
ferred upon  the  judiciary  by  the  constitution  itself,  Huth 
V.  Oherhrunner^  40  Wis.  238;  Ileiss  v.  MurpKey^  40  Wis. 
276;  Dodge  v.  Williams,  46  Wis.  70;  Webster  v.  Morris,  66 
Wis.  391 ;  Estate  of  Hoffm,  70  Wis.  522;  WiU  of  FuUer,  75 
Wis.  431.  The  same  may  be  said  of  every  other  oflScer  of 
the  state,  including  the  attorney  general. 

The  constitution  provides  that  "  the  powers,  duties,  and 
compensation  of  the  treasurer  and  attorney  general  shall  be 
^escribed  hy  law?^  Sec.  3,  art.  VI.  The  statute  provides 
that  it  shall  be  his  duty  to  appear  for  the  state  and  prose- 
cute or  defend  all  actions  and  proceedings,  civil  or  crim- 
inal, in  the  supreme  court,  in  which  the  state  shall  be 
interested  or  a  party,  and  all  such  civil  cases  as  may  be 
sent  or  remanded  by  that  court  to  any  circuit  court;  "  arid 
wlienever  requited  by  the  governor  or  either  branch  of  the 
legislature,  to  appear  for  the  state,  and  prosecute  or  defend 
in  any  court  or  before  any  oflBcer  any  cause  or  matter, 
civil  or  criminal,  in  which  the  state  or  the  people  thereof 
may  be  in  any  wise  interested."  He  is  also  required  "  to 
perform  all  other  duties  imposed  upon  him  by  law."     Sec. 
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163,  R  S.  There  are  also  several  specific  duties  and 
powers  imposed  upon  him  by  the  statute,  not  material 
here.  It  will  be  observed  that  his  duties  in  this  court  are 
thus  prescribea  directly,  while  in  other  courts  and  before 
other  officers  he  is  required  to  act  "  whenever  requested  by 
the  governor  or  either  branch  of  the  legislature."  It  was 
suggested  that  the  clause  of  the  statute  quoted  gave  to  the 
governor  a  sort  of  prerogative  control  over  the  conduct  of 
the  attorney  general;  but  manifestly  such  control  could 
not  be  exercised  in  opposition  to  the  duties  imposed  upon 
the  attorney  general  by  the  legislature.  Besides,  the  pur- 
pose of  the  clause  of  the  statute  quoted  was  to  impose  oth- 
erwise indefinable  duties  upon  the  attorney  general,  and 
not  to  enlarge  the  powers  of  the  governor.  "Whatever 
prerogative  powers  the  governor  may  have,  they  can  only 
be  such  as  are  incident  to  his  office  and  vested  in  him  by 
the  constitution.  All  prerogative  powers  not  authorized 
by  constitutional  provision  are  held  in  reserve  by  the  people 
themselves. 

We  must  hold  that  the  refusal  of  the  attorney  general 
to  bring  or  consent  to  the  bringing  of  this  suit  did  not  pre- 
vent this  court  from  rightfully  taking  jurisdiction  of  the 
same  upon  the  relation  of  a  private  citizen  in  the  name  of 
the  state.  This  ruling  relieves  any  attorney  general  from 
the  charge  of  preventing  a  suit  for  an  alleged  invasion 
of  the  sovereignty  of  the  state  or  the  franchises  and  liber- 
ties of  its  people.  The  present  attorney  general  certainly 
has  the  right  to  exercise  the  judgment  and  discretion  vested 
in  him  by  law  in  the  prosecution  of  suits  in  this  court  as 
well  as  other  courts. 

2.  It  is  contended  that  this  is  a  mere  "  political  action, 
.  .  .  to  effect  a  political  object,"  and  therefore  cannot  be 
maintained.  We  may  not  understand  what  is  here  meant 
by  a  "  political  action."  We  readily  perceive  that  the  de- 
termination of  an  action  may  have  a  political  effect,  and  in 


Digitized  by  VjOOQIC 


Wis.]  august  TERM,  1892.  135 

The  State  ex  reL  Lamb  vs.  Cunningham,  Secretary  of  Stata 

that  sense  may  effect  a  political  object ;  bat  that  would  not 
necessarily  make  the  question  determined  a  political,  in- 
stead of  a  judicial,  question.  The  determination  by  the 
ooi^rt  of  the  validity  of  an  act  of  the  legislature  in  organiz- 
ing a  county,  town,  or  municipality,  or  establishing  a  new 
form  of  town  and  county  government,  would  undoubtedly 
have  a  political  effect ;  but  no  lawyer,  at  this  date,  would 
contend  that  the  question  determined  was  therefore  polit- 
ical and  not  judicial.  In  AtCy  Gen.  ex  rel.  Bmhford  v. 
BarstoWy  4  Wis.  567,  the  late  Senator  Carpenter  contended 
with  much  learning  and  ability  that  the  question  involved 
was  purely  political,  but  the  court  held  that  it  was  strictly 
a  judicial  question;  and  the  learned  counsel  for  this  defend- 
ant, with  his  usual  candor,  concedes  that  the  court  was 
right;  and  yet  no  one  will  question  but  what  the  decision 
had  a  political  effect.  The  same  was  true  of  the  recent 
case  of  Boyd  v.  Nebraska  ex  rd.  Thayer^  143  U.  S.  135. 
President  John  Adams,  in  the  last  days  of  his  administra- 
tion, appointed  Marbury  to  an  oflSoe,  and  caused  his  com- 
mission to  be  made  out,  signed,  sealed,  and  authenticated 
by  the  then  secretary  of  state,  but  the  same  was  not  deliv- 
ered when  the  administration  expired,  and  the  new  secre- 
tary, on  taking  possession  of  the  office,  refused  to  make 
such  delivery.  Marbury  thereupon  applied  to  the  supreme 
court  of  the  United  States  for  a  mamdamue  to  compel  such 
delivery ;  and  it  was  contended,  as  it  is  here,  that  the  ques- 
tion of  such  delivery  was  a  political  matter  for  the  sole 
determination  of  the  president  and  his  secretary,  and  in  no 
sense  judicial;  and  although  the  court  held  that  it  had  no 
original  jurisdiction  in  the  case,  yet  Majbshall,  C.  J.,  in 
their  behalf,  declared,  in  effect,  that  the  question  presented 
was  purely  judicial,  and  that  the  ministerial  duty  of  deliv- 
ering such  commission  might  be  enforced  in  the  inferior 
court ;  and  the  same  principle  has  since  been  repeatedly 
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sanctioned  by  the  same  court.  Marhury  v,  Madison^  1 
Oranch,  137. 

Counsel  for  the  defendant  cites  that  portion  of  the  opin- 
ion of  the  great  chief  justice  in  which  he  disclaims  any 
right  in  the  court  to  interfeije  with  any  of  the  discretion- 
ary powers  vested  in  the  executive  and  his  subordinates; 
and  then  asks  us  to  consider  the  language  employed,  with 
the  word  "  legislature "  put  in  the  place  of  "  executive.'^ 
We  cheerfully  do  so.  In  fact,  we  have  already,  in  the  re- 
cent apportionment  case,  disclaimed  any  and  all  right  to 
interfere  with  any  of  the  discretionary  powers  of  the  legis- 
lature or  of  any  state  officer.  Mr.  Justice  Orton,  in  that 
case,  speaking  for  the  whole  court,  said :  "  But  it  is  suffi- 
cient that  these  questions  are  judicial,  and  not  legislative. 
The  legislature  that  passed  the  act  is  not  assailed  by  this 
proceeding,  nor  is  the  constitutional  province  of  that  equal 
and  co-ordinate  department  of  the  government  invaded. 
The  law  itself  is  the  only  object  of  judicial  inquiry,  and  its 
constitutionality  is  the  only  question  to  be  decided."  State 
ex  rd.  Ai£y  Gen,  v.  Cunningham^  81  Wis.  484.  That  was 
done  because  in  that  case,  as  in  this,  a  learned  and  able 
member  of  the  bar  contended  that  the  question  presented 
was  political  and  not  judicial;  but,  after  very  careful  con- 
sideration, we  unanimously  determined  that  the  question 
presented  was  strictly  judicial,  and  in  no  sense  political. 

However  unpleasant  it  may  be  to  be  again  so  soon  con- 
fronted with  the  same  questions,' yet  the  duty  cannot  be 
avoided.  In  the  language  of  Marshall,  C.  J.,  "  those  who 
fill  the  judicial  department  have  no  discretion  in  selecting 
the  subjects  to  be  brought  before  them."  Worcester  v. 
Georgia^  6  Pet.  541.  So,  whatever  course  other  officials 
may  pursue,  this  court  is  under  a  constitutional  mandate  to 
proceed  in  the  spirit  of  the  oath  which  each  member  has 
taken,  and  perform  its  duty,  which  was  perhaps  never  more 
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aptly  and  tersely  expressed  than  by  Marshall,  C.  J.,  when 
he  said :  "  Judicial  power,  as  contradistinguished  from  the^ 
power  of  the  laws,  has  no  existence.  Courts  are  the  mere 
instruments  of  the  law,  and  can  will  nothing.  When  they 
are  said  to  exercise  a  discretion,  it  is  a  mere  legal  discretion, 
a  discretion  to  be  exercised  in  discerning  the  course  pre- 
scribed by  law;  and  when  that  is  discerned  it  is  the  duty 
of  the  court  to  follow  it.  Judicial  power  is  n6ver  exercised 
for  the  purpose  of  giving  effect- to  the  will  of  the  judge; 
always  for  the  purpose  of  giving  effect  to  the  will  of  the 
legislature;  or,  in  other  words^  to  the  will  of  the  lawP  Os- 
bom  V.  Bank  of  U.S.  9  Wheat.  866. 

In  the  case  at  bar  the  will  of  the  law  is  the  will  of  the 
people  of  the  state,  as  expressed  in  the  organic  law  of  the 
state.  In  the  last  judicial  utterance  of  Chief  Justice  Tanet 
he  said:  "Any  legislation  by, Congress  beyond  the  limits 
of  the  power  delegated  would  be  trespassing  upon  the 
rights  of  the  states  or  the  people^  and  would  not  be  the  su- 
preme law  of  the  land,  but  null  and  void;  and  it  would 
be  the  duty  of  the  courts  to  declare  it  so.  For  whether 
an  act  of  Congress  is  within  the  limits  of  its  delegated 
power  or  not  is  a  judicial  question^  to  be  decided  by  the 
courts."  Gordon  v.  TJ.  S.  117  U.  S.  705.  As  already  indi- 
cated, the  state  government  is  divided  by  the  constitution 
into  three  separate,  independent,  and  co-ordinate  depart- 
ments,—  legislative,  executive,  and  judicial.  The  legislature 
necessarily  precedes  each  of  the  others  in  the  making  of  the 
laws.  The  executive  department  is  co-ordinate  with  it  in 
carrying  the  laws  so  made  into  execution.  The  judicial  de- 
partment is  co-ordinate  with  both,  in  that  it  is  required  to 
construe  and  determine  the  validity  of  such  laws  and  such 
official  action.  By  each  of  the  three  departments  keeping 
strictly  within  the  scope  of  the  powers  conferred  upon  it  by 
the  constitution,  harmony  will  prevail  and  the  government 
will  be  respected.    Certainly  this  court  will  now,  as  here- 
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tofore,  scrupulously  refrain  from  exercising  any  doubtful 
power ;  much  less  transcending  the  limit  of  its  powers. 

3.  In  granting  the  motion  to  strike  out  the  demurrer  to 
the  complaint  as  frivolous,  and  for  judgment,  leave  was 
given  io  the  defendant  to  present  for  the  consideration  of 
the  court  an  answer  upon  the  merits  to  the  complaint. 
Such  answer  has  been  received  and  carefully  considered. 
It  admits  all  the  material  allegations  of  fact  alleged  in  the 
complaint.  It  consists  largely  of  a  repetition  of  statements 
and  suggestions  made  by  counsel  upon  the  argument  of  the 
demurrer  and  motions,  and  duly  considered  in  disposing  of 
them.  Among  other  things,  it  alleges,  in  effect,  that  the 
legislature  had  the  discretionary  power  to  apportion  and  re- 
district  the  state  anew  as  they  did ;  that  in  doing  so  the  legis- 
lature had  given  weight  and  effect  to  many  various  consider- 
ations, such  as  that  the  census  of  1890  was  inaccurate  and 
did  not  by  several  thousand  give  to  the  counties  of  Chip- 
pewa, Florence,  Forest,  Oneida,  Langlade,  Price,  and  Taylor 
the  population  to  which  they  were  respectively  entitled ;  that 
those  several  counties  were  rapidly  increasing  in  popula- 
tion, while  such  counties  as  Adams,  Waushara,  Green  Lake, 
and  Marquette  were  making  but  little,  if  any,  increase  in 
population ;  that  the  fourth  senate  district  of  Milwaukee, 
with  only  30,732  inhabitants,  was  between  the  Milwaukee 
river  and  the  lake  shore,  extending  northerly ;  that  it  was 
more  or  less  distinguished  from  the  residue  of  the  city  by 
the  nature  of  its  population  and  the  character  of  its  busi- 
ness interests ;  that  the  assessed  valuation  of  the  property 
therein  exceeds  the  average  of  the  other  senate  districts  in 
that  city  by  nearly  $10,000,000;  that  the  inequalities  of 
population  in  the  several  senate  and  assembly  districts,  in 
the  act  in  question,  were  not  much  different  than  the  pro- 
posed bill  not  adopted,  nor  the  several  apportionment  bills 
from  1852  to  1887,  inclusive. 

Kone  of  the  considerations  so  alleged  are  among  the  re- 
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quireraents  prescribed  in  the  constitution.  In  the  recent 
case,  Mr.  Justice  Pinney,  in  part  quoting  from  authorities, 
among  other  things,  said :  "  If  the  act  done  by  the  state  is 
legaly  is  not  in  violation  of  the  constitution,  it  is  quite  out  of 
the  power  of  any  court  to  inquire  what  was  the  intention  of 
those  who  enacted  the  law.  .  .  .  The  rule  is  general, 
with  reference  to  the  enactment  of  all  legislative  bodies, 
that  the  courts  cannot  inquire  into  the  motives  of  the 
legislators  in  passing  them,  except  as  they  may  be  dis- 
closed on  the  face  of  the  acts,  or  inferable  from  their 
operation,  considered  with  reference  to  the  condition  of 
the  country  or  existing  legislation.  The  motives  of  the 
legislators,  considered  as.  the  purposes  they  had  in  view, 
tviU  ahjoaya  he  presumed  to  he  to  accomplish  that  which  foh 
lows  as  the  natural  and  reasonable  effect  of  their  enactment; 
and  we  must  not  suppose  the  legislature  to  have  acted 
improperly,  unadvisedly,  or  from  any  other  than  public 
motives,  under  any  circumstances,  when  actvng  within  the 
limits  of  its  authority"  State  ex  rd.  AtCy  Gen.  v.  Cunning- 
ham^ 81  Wis.  609.  In  other  words,  in  so  far  as  the  legisla- 
ture keeps  within  the  limits  of  its  powers,  the  motives  of 
its  members  cannot  be  inquired  into,  and  its  discretion  is 
not  a  subject  for  review  in  the  courts;  but  whenever,  and 
to  the  extent  that,  the  legislature  transcends  its  powers,  it 
is  conclusively  presumed  that  it  intended  to  so  transcend 
the  same,  and  hence  parol  evidence  of  good  motives  or  other 
considerations  cannot  be  allowed  to  obviate  the  effect  of 
such  unlawful  intent. 

In  the  same  connection  he  further  said:  "An  issue  of 
fact  cannot  be  framed  and  tried  by  a  jury  or  otherwise 
with  a  view  of  determining  by  its  results  the  validity  of  an 
act  of  the  legislature,  but  the  court  is  to  be  confined  to  the 
matters  of  which  it  may^ake  judicial  notice;  for  otherwise 
a  jury  might  find  on  the  issue  one  way  to-day,  and  another 
way  to-morrow,  and  this  would  beget  a  distressing  condi- 
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tion  of  uncertainty.  ...  It  seems  to  be  well  established 
that  courts  will  take  judicial  notice  of  a  census,  Whether 
taken  under  the  authority  of  the  state  or  United  States. 
.  .  .  The  apportionment  is  to  be  '  according  to  the  num- 
ber of  inhabitants,'  and  made  at  the  next  session  after  the 
state  or  United  States  enumeration ;  and  the  enumeration 
is  evidently  intended  as  the  basis  of  apportionment  The 
court  will  take  judicial  knowledge  of  the  location,  general 
boundaries,  and  the  juxtaposition  of  the  several  counties, 
towns,  and  wards  mentioned  in  the  act  in  question,  and  of 
matters  of  common  knowledge."  State  ex  rel,  AtCy  Gen,  ^. 
Ounningka/my  81  Wis.  510.  These  propositions  are  there 
supported  by  the  citation  of  numerous  authorities.  See, 
also,  Prieger  v.  Exchange  Mut.  Ins,  Co,  6  Wis.  89;  Swain 
V.  Comstooky  18  Wis.  463;  Woodward  v,  0.  i&  N.  W.  R.  Co, 
21  Wis.  309;  SaukviUe  v.  State,  69  Wis.  178. 

Thus  it  is  very  obvious,  under  the  rulings  of  this  court 
in  the  previous  case,  that  it  is  not  permissible  for  the  de- 
fendant here  to  allege  and  prove  that  in  making  the  last 
apportionment  the  legislature  acted  upon  the  theory  that 
the  counties  of  Chippewa,  Florence,  Forest,  Oneida,  Lang- 
lade, Price,  and  Taylor  contained  12,777  more  inhabitants 
than  appears  from  the  census  of  1890,  for  to  do  so  would 
open  the  door  on  the  other  side  to  prove  that  the  other 
counties  of  the  state,  or  some  of  them,  contained  less  in- 
habitants than  appears  from  the  census.  Besides,  if  proved, 
it  would  only  show  that  the  legislature  purposely  disre- 
garded the  standard  of  population  thus  conclusively  fixed 
by  the  constitution,  and  based  their  action  upon  other  com- 
putations, estimates,  or  considerations.  The  same  may,  in 
substance,  be  said  in  relation  to  that  part  of  the  proposed 
answer  to  the  eflfect  that  the  legislature  was  induced  to 
make  the  fourth  senate  district  as  they  did  by  reason  of 
the  excessive  wealth  therein,  and  the  nature  and  character 
of  its  population  and  business  interests.    But,  as  we  shall 
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in  another  part  of  this  opinion  undertake  to  show,  such 
considerations  cannot  justify  a  disregard  of  the  standards 
of  population  fixed  in  the  constitution,  in  making  a  senate 
district  out  of  only  30,732  inhabitants,  which  is  20,385  less 
than  the  unit,  and  considerably  less  than  one  half  of  either 
the  9th,  the  17th,  or  the  Slst  senate  district.  For  the  rea- 
sons thus  substantially  stated  in  the  former  case,  we  have 
rejected  the  proposed  answer. 

4.  This  does  not  exclude  frpm  consideration  the  several 
former  apportionment  acts  from  1852  to  1887  inclusive,  in 
so  far  as  they  may  have  any  legitimate  bearing.  In  fact, 
they  were  freely  used  on  the  argument  of  the  demurrer 
and  motions  by  counsel  for  the  defendant,  without  any  ob- 
jection. In  the  former  case  it  was  strenuously  contended 
that  the  constitutional  provision  requiring  assembly  dis- 
tricts to  be  bounded  by  county,  town,  or  ward  lines  did 
not  prevent  the  legislature  from  crossing  county  lines  in 
the  formation  of  such  districts;  and  it  has  been  said  that 
such  views  have  been  entertained  by  some  men  especially 
learned  in  grammar  and  philology.  To  meet  suph  conten- 
tion, and  on  the  theory  that  such  constitutional  requirement 
might  be  regarded  as  ambiguous  and  doubtful,  Mr.  Justice 
PiNNEY  traced  the  history  of  the  provisioti  (81  Wis.  512- 
515);  and  the  present  chief  justice,  for  the.  same  purpose, 
considered  the  former  apportionment  acts  (81  Wis.  523). 
If  such  provision  of  the  constitution  was  thus  ambiguous 
and  doubtful,  then  such  history  and  former  apportionments 
were  entitled  to  their  proper  weight  in  the  construction 
given.  If,  on  the  contrary,  such  provision  was  not  am- 
biguous nor  doubtful,  then  such  history  and  former  appor- 
tionments were  irrelevant,  and  without  any  legal  signifi- 
cance in  a  court  of  law.  This  must  be  so,  because  it  is  a 
well-established  rule,  recognized  by  all*  courts,  and  appli- 
cable to  constitutions  as  well  as  statutes,  that  where  the 
language  of  the  instrument  is  plain  and  unambiguous, 
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whether  it  be  expressed  in  general  or  limited  terms,  the 
framers  thereof  should  be  held  to  have  intended  what  they 
have  plainly  expressed ;  and  consequently  no  room  is  left 
for  construction.  Cooley,  Const.  Lim.  (6th  ed.),  69:  It  is 
there  said  by  the  learned  author  that  "  the  meaning  of  the 
constitution  is  fixed  when  it  is  adopted,  and  it  il3  not  differ- 
ent at  any  subsequent  time  when  the  court  has  occasion  to 
pass  upon  it.  The  object  of  construction,  as  applied  to  a 
written  constitution,  is  to  give  effect  to  the  intent  of  the 
people  in  adopting  it."  '  Said  Marshall,  C.  J. :  "  It  would 
be  dangerous  in  the  extreme  to  infer  from  extrinsic  cir- 
cumstances that  a  case  for  which  the  words  of  an  instru- 
ment expressly  provide  shall  be  exempted  from  its  opera- 
tion." Sturges  v.  Orowninshidd^  4  Wheat.  204;  Ilanaon  v. 
Eichstaedt^  69  Wis.  546,  and  cases  there  cited.  The  rule  is 
very  tersely  stated  in  Pike  Go.  v.  Rowland^  94  Pa.  St.  249, 
where  it  is  said:  "Neither  the  debates  nor  supposed  views 
of  the  people,  nor  the  dictum  of  this  court,  nor  all  com- 
bined, can  set  aside  the  plain  meaning  of  a  constitutional 
provision ;  but  if  the  sense  of  a  clause  be  doubtful,  the  con- 
teraporaneous  understanding  is  material." 

"If  the  words  convey  a  definite  meaning,  which  involves 
no  absurdity  nor  any  contradiction  of  other  parts  of  the 
instrument,  then  that  meaning  apparent  on  the  face  of  the 
instrument  must  be  accepted;  and  neither  the  courts  nor- 
the  legislature  have  the  right  to  add  to  it  or  take  from  it." 
Lake  Co.  v.  lioUins,  130  TJ.  S.  670;  State  ex  rel.  Weiss  v. 
District  Boards  76  Wis.  208,  209.  Since  a  constitution  is 
for  the  very  purpose  of  preventing  any  enactment  contrary 
to  its  provisions,  it  is  very  certain  that  the  meaning  of  lan- 
guage therein  which  is  plain  and  unambiguous  can  never 
be  perverted,  much  less  destroyed,  by  long-continued  in- 
fringement. Assuming,  therefore,  for  the  purposes  of  this 
case,  that  the  inequality  of  representation  under  the  last 
apportionment  act  is  no  greater  than  under  former  appor- 
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tionment  acts,  still  the  fact  is  irrelevant  and  immaterial  to 
the  consideration  of  this  case,  unless  on  examination  it  is 
found  that  the  language  of  the  constitution  securing  such 
equality  is  ambiguous  and  doubtful,  and  long-continued 
legislative  construction  has  been  given  to  it. 

5.  This  brings  us  to  the  consideration  of  the  validity  of 
the  act  of  July  2, 1892.  If  this  opinion,  which  has  thus 
far  been  devoted  to  preliminary  considerations,  is  unusu- 
ally long,  it  is  because  the  defense  in  this  case  has  been  al- 
most wholly  devoted  to  such  considerations.  The  subject 
of  inequality  in  representation  was  ably  argued  and  care- 
fully considered  in  the  former  case.  Mr.  Justice  Orton, 
giving  the  leading  opinion  in  that  case,  and  speaking  for 
the  whole  court,  among  other  things  said :  "  But,  again, 
this  apportionment  acts  violates  and  destroys  one  of  the 
highest  and  most  sacred  rights  and  privileges  of  the  people 
of  this  state,  guarantied  to  them  by  the  Ordinance  of  1787 
and  the  constitution,  and  that  is  ^  equal  represejitation  in  the 
legislature.^  This  also  is  a  matter  of  the  highest  public  in- 
terest and  concern  to  give  this  court  jurisdiction  in  this 
case.  ...  It  is  proper  to  say  that  perfect  exactness  in 
the  apportionment  according  to  the  number  of  inhabitants 
is  neither  required  nor  possible.  But  there  should  be  as 
dose  an  approximation  to  exa^ness  as  possible^  and  this  is 
the  utmost  limit  for  the  exercise  of  legislative  discretion.  If, 
as  in  this  case,  there  is  such  a  wide  and  bold  departure 
from  this  constitutional  rule  that  it  cannot  possibly  be 
justified  by  the  exercise  of  any  judgment  or  discretion  and 
that  evinces  an  intention  on  the  part  of  the  legislature  to 
utterly  ignore  and  disregard  the  rule  of  the  constitution  in 
order  to  promote  some  other  object  than  a  constitutional 
apportionment,  then  the  conclusion  is  inevitable  that  the 
legislature  did  not  use  any  judgment  or  discretion  what- 
ever. The  above  disparity  in  the  number  of  inhabitants  in 
the  legislative  districts  is  so  great  that  it  cannot  be  over- 
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looked  as  mere  careless  discrepancies  or  slight  errors  in 
calculation.  The  differences  are  too  material,  great,  and 
glaring,  and  deprive  too  many  of  the  people  of  the  state  of 
all  representation  in  the  legislature,  to  be  allowed  to  pass 
as  mere  errors  of  judgment.  They  bear  upon  their  face  the 
intrinsic  evidence  that  no  judgment  or  discretion  was  exer- 
cised, and  that  they  were  made  intentionally  and  wilfully 
for  some  improper  purpose,  or  for  some  private  end,  for- 
eign to  constitutional  duty  and  obligation.  It  is  not  an 
*  apportionment,'  in  any  sense  of  the  word.  It  is  a  direct 
and  palpable  violation  of  the  constitution.*'  State  ex  rel, 
Atfy  Gen.  v.  Cunningham,  81  Wis.  483,  484. 

In  the  same  case,  and  after  referring  to  the  clause  of  the 
Ordinance  of  1787,  giving  to  the  inhabitants  the  benefits  of 
proportionate  representation  in  the  legislature,  and  the  or- 
ganic act  of  the  territory  of  Wisconsin  providing  for  an 
apportionment  that  should  be  "  as  nearly  equal  as  practi' 
ccbble,^^  Mr.  Justice  Pinney  said:  "Though  obsolete,  these 
acts  may  be  properly  regarded  as  in  pari  materia,  and 
helpful  and  of  historical  value  in  construing  sees.  3,  4,  and 
5  of  art.  IV  of  the  constitution,  which  came  in  to  take  the 
place  of  the  provisions  briefly  quoted."  Then,  after  refer- 
ring to  the  language  of  these  constitutional  provisions,  he 
further  said :  "  Looking  at  the  scope  of  these  limitations,  it 
is  obvious  that  it  was  intended  to  secure  in  the  future  that 
which  had  been  adopted  and  secured  and  enjoyed  almost 
from  the  origin  of  popular  representative  government  in 
this  country  to  the  time  the  constitution  was  adopted,  *f>ro- 
portionate  representation,'  and  apportionment  ^aa  nearly 
equal  as  practicable  among  the  several  counties  for  the  elec- 
tion of  members 'of  the  legislature,  as  it  had  existed  in 
Wisconsin  since  1836.  The  provision  of  sec.  3  for  an  ap- 
portionment 'according  to  the  number  of  inhabitants '  is 
the  exact  equivalent  of  the  provisions  of  the  Ordinance  of 
1787,  of  a  *  proportionate  representation  of  the  people  in 
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the  legislature.' "  And  then,  after  referring  to  the  veto  by 
Gov.  Dewey  of  the  first  apportionment  bill  passed,  as  not 
being  according  to  the  number  of  inhabitants,  and  there- 
fore unconstitutional,  and  other  matters,  he  further  said : 
"The  very  great  disproportion  in  the  number  of  inhab- 
itants in  certain  assembly  districts  mentioned  in  the  opin- 
ion of  the  chief  justice  mt^,  it  seems  to  me,  be  regarded  as 
in  violation  of  the  mandate  of  the  constitution  to  apportion 
members  of  the  assembly  according  to  inhabitants.  There 
is,  no  doubt,  a  wide  distinction  between  the  exercise  of  a 
fair,  just,  and  necessary  discretion  within  the  rules  of  con- 
stitutional apportionment,  and  a  gross  departure  and  mani- 
fest abandonment  and  defiance  of  them;  between  discretion 
within  certain  limits  and  for  certain  ends,  and  an  open,  ob- 
vious, and  palpable  violation  of  them."  State  ex  rel.  AtCy 
Gen.  V.  Ou^ningham^  81  Wis.  510-512,  518. 

The  opinion  of  the  chief  justice  is  devoted  to  a  different 
question,  but  in  speaking  of  dividing  counties  entitled  to 
two  or  more  assemblymen  into  assembly  districts  he  said  : 
"  In  making  such  division,  the  rules  of  compactness  and 
numerical  equality  of  popvlation^  so  far  as  practicable^  ai'e 
also  imposed  upon  the  legislature  by  the  constitution. 
These  latter  requirements  are  largely  modified  by  other 
constitutional  rules,  especially  the  rule  which  prohibits  the 
dismemberment  of  towns  and  wards."  Stale  ex  rel.  AtCy 
Gen.  v.  Cun/ningham^  81  Wis.  530.  And  again ;  "  They  [the 
senate  districts]  must  also  be  as  nearly  equal  in  population 
as  other  corhstilutional  requirements  will  pemiilP  81  Wis. 
531. 

Thus  Mr.  Justice  Obton,  in  giving  the  leading  opinion  of 
the  court  in  the  former  case,  declared  the  act  unconsiitu- 
ti<mal  and  void,  because  the  legislature  had  not  apportioned 
and  districted  anew  the  members  of  the  senate  and  as- 
sembly according  to  the  number  of  inhabitants ;  and  that 
opinion  was  supplemented  by  the  other  opinions  therein 
Vou88  — 10 
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filed.  That  decision .  is  here  reaffirmed  as  the  law  of  the 
state.  The  requirement  that  assembly  districts  must  be  as 
nearly  equal  in  population  as  the  other  constitutional  pro- 
visions will  permit  is  just  as  applicable  to  two  or  more  as- 
sembly districts  in  a  single  county  as  to  an  assembly  dis- 
trict composed  of  two  or  more  counties.  While  the  act 
here  in  question  in  the  main  conforms  to  those  require- 
ments of  the  constitution  which  prevent  equality  of  rep- 
reseniation;  yet  it  almost  wholly  disregards  the  only  con- 
stitutional requirement  particularly  designed  to  secure  su^^h 
equality  as  near  as  practicable.  Hence  we  find  one  as- 
sembly district  with  only  8,626  inhabitants,  while  another 
contains  25,111;  and  one  senate  district  with  only  30,732 
inhabitants,  while  another  contains  65,952;  and  there  are 
numerous  other  irregularities,  though  less  glaring,  yet  no 
less  repugnant  to  the  constitution,  running  through  the 
Avhole  act.  Ko  attempt  has  been  made  to  justify  these 
palpable  and  unnecessary  inequalities  of  representation  upon 
any  constitutional  basis,  save  only  that  of  legislative  dis- 
cretion. 

Beyond  question,  the  enactment  of  an  apportionment 
law  is  an  exercise  of  legislative  power,  and  hence  the  power 
to  make  the  same  is  vested  in  the  senate  and  assembly. 
Whatever  may  have  been  inferred  from  what  has  been  said, 
we  believe  no  lawyer  has  contended  at  the  bar  that  such 
supposed  legislative  discretion  is  absolute  and  unlimited. 
Had  the  framers  of  the  constitution  intended  to  give  to 
the  legislature  absolute  and  unlimited  power  in  the  making 
of  such  apportionments,  they  would  simply  have  required 
them  from  time  to  time  to  "apportion  and  district  anew 
the  members  of  the  senate  and  assembly,"  and  stopped 
right  there,  or  have  said  nothing  on  the  subject  This 
court  has  repeatedly  sanctioned  the  proposition  that  our 
state  constitution  is  not  so  much  a  grant  as  a  limitation  of 
powers;  and  hence  that  the  state  legislature  has  authority 
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to  exercise  any  and  all  legislative  powers  not  delegated  to 
the  federal  government,  nor  expressly  or  by  necessary  im.- 
plication  prohibited  by  the  national  or  state  constitution. 
StaU  ex  rd.^  Graef  v.  Forest  Co.  74  Wis.  615,  and  cases 
there  cited.  Had  the  constitution,  therefore,  remained  si- 
lent as  to  the  number  of  senators  and  assemblymen,  the 
census,  the  apportionment,  and  the  formation  of  senate 
and  assembly  districts,  it  is  quite  obvious  that  the  legisla-^ 
ture  would  have  possessed  the  discretionary  powers  sug- 
gested. It  was  because  the  fraraers  of  the  constitution 
were  unwilling'' to  vest  such  discretionary  and  unlimited 
powers  in  the  legislature  that  they  prescribed  specific  meth- 
ods, restrictions,  and  limitations  upon  the  exercise  of  such 
powers.  Thus  the  constitution  expressly  provides  that  "  the 
number  of  the  members  of  the  assembly  shall  never  be 
less  than  fifty-four  nor  more  than  one  hundred."  Sec.  2, 
art.  IV.  Here  is  a  discretion  in  the  legislature,  in  making 
an  apportionment  or  otherwise,  to  fix  the  number  of  as- 
semblymen at  fifty-four  or  one  hundred,  or  any  number  be- 
tween those  figures ;  but  should  they  attempt  to  fix  the 
number  at  only  fifty-three  or  less,  or  one  hundred  and  one 
or  more,  it  is  very  manifest  that  the  enactment  would  be 
a  simple  nullity,  for  want  of  power  to  make  it.  So  by  the 
same  section  it  is  provided  that  "  the  senate  shall  consist 
of  a  number  not  more  than  one  third  nor  less  than  one 
fourth  of  the  number  of  the  members  of  the  assembly." 
Here  is  a  discretion  left  in  the  legislature,  but  it  is  limited 
to  the  two  fractions  named,  or  some  intermediate  number, 
but  any  attempt  to  constitute  a  senate  of  a  greater  or  less 
number  than  thus  authorized  would  obviously  be  repug- 
nant to  the  constitution  and  void. 

Leaving  out  matters  not  relevant  here,  and  sec.  4  of  the 
same  article,  as  amended,  provides  that  "the  members  of 
the  assembly  shall  be^  chosen  biennially,  by  single  districts 
.     .     .    by  the  qualified  electors  of  the  several  districts ; 
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such  districts  to  be  bounded  by  county,  .  .  .  town,  or 
ward  lines,  to  consist  of  contiguous  territory,  and  be  in  as 
compact  form  as  practicable."  It  is  obvious  from  this,  that 
the  number  of  districts  must  be  the  same  as  the  number  of 
members ;  that  the  qualified  electors  of  each  district  have 
power. to  elect  one  member  and  no  more;  that  neither  a 
town  nor  a  ward  can  be  divided  in  the  formation  of  an  as- 
sembly district;  so  that  each  town,  and  the  whole  of  it, 
must  be  in  some  one  assembly  district,  and  each  ward,  and 
the  whole  of  it,  must  be  in  some  one  assembly  district.  It 
was  determined  in  the  former  case,  and  is  now  conceded, 
that  no  county  line  is  to  be  broken  in  the  formation  of  any 
assembly  district.  This  section  also  requires  that  each  as- 
sembly district  must  consist  of  contiguous  territory ;  tjhat 
is  to  say,  it  cannot  be  made  up  of  two  or  more  pieces  of 
detached  territory.  All  admit  that  these  several  conditions 
are  absolutely  binding  upon  the  legislature,  and  that  that 
body  has  no  power,  much  less  discretion,  to  dispense  with 
any  one  of  them.  It  is  conceded  that  the  act  in  question 
conforms  to  these  several  requirements,  but  it  will  be  ob- 
served that  no  one  of  these  requirements  is  calculated  to 
secure  or  aid  in  securing  the  equality  of  representation;  on 
the  contrary,  their  observance  must  necessarily  to  a  lim- 
ited extent  prevent  such  equality  of  representation,  so  that, 
unless  there  are  other  provisions  in  the  constitution  calcu- 
lated to  secure  such  equality  within  certain  limits,  then 
there  is  no  restriction  whatever. 

It  will  be  observed  that  the  section  quoted  speaks  of 
"ward  lines,"  but  contains  no  other  reference  to  cities. 
From  this  it  is  manifest  that  the  framers  of  the  constitu- 
tion, even  at  that  early  day,  contemplated  that  the  necessity 
was  likely  to  arise  for  dividing  up  cities  by  ward  lines  in 
the  formation  of  assembly  districts,  and  thus  allow  smaller 
factors  to  enter  into  the  formation  of  such  districts,  and  to 
that  extent  facilitate  the  equality  of  representation.    Thus, 


Digitized  by  VjOOQIC 


Wis.]  '         AUGUST  TEEM,  1892.  149 

The  State  ex  reL  Lamb  vs.  Cinmingham,  Secretary  of  State. 

the  primary  factors  of  each  assembly  district  are  either 
towns  or  wards  or  both;  and  this  is  equally  true  whether 
the  assembly  district  is  wholly  within  a  county,  or  consists 
of  two  or  more  counties,  since  each  county  is  subdivided 
into  towns,  or  towns  and  wards. 

The  section  quoted  also  provides  that  each  assembly  dis- 
trict must  "  be  in  6W  compact  form  ds  practiccMe.^^  As  this 
clause,  to  a  certain  extent,  limits  legislative  discretion,  and 
at  the  same  time  and  to  a  certain  extent  authorizes  such 
discretion,  it  will  be  considered  in  connection  with  the  dis- 
cretionary powers  of  the  legislature.  The  constitution 
provides  that  the  legislature  shall,  "  at  their  first  session 
after"  the  prescribed  census,  either  by  the  state  or  the 
United  States,  "  apportion  and  district  anew  the  members 
of  the  senate  and  assembly,  according  to  the  number  of  in- 
habitmUs^  excluding  Indians  not  taxed  and  soldiers  and  offi- 
cers of  the  United  States  army  and  navy."  Sec.  3,  art.  IV. 
Thus  it  appears  that  the  legislature  must  not  only  appor- 
tion the  members  of  the  senate  and  assembly  "according 
to  the  number  of  inhabitants,"  but  must  also  district  anew 
the  members  of  the  senate  and  assembly  "  according  to  the 
number  of  inhabitants."  The  requirement  that  such  ap- 
portionment shall  be  made  at  the  first  session  of  the  legis- 
lature after  the  taking  of  such  census  very  clearly  indicates 
that  the  census  so  taken  is  to  be  the  basis  of  such  apportion- 
ment ;  otherwise  the  atpportionment  might  as  well  be  made 
the  year  prior  to  the  taking  of  such  census  as  the  first  ses- 
sion of  the  legislature  thereafter.  On  this  point  Mr.  Justice 
PiNNEY,  in  the  former  case,  in  effect  said,  as  will  appear 
from  a  quotation  herein,  that  the  apportionment  must  be 
based  upon  such  prior  census  or  enumeration.  State  ex  rel. 
AtCy  Gen.  v.  Cunningham^  81  Wis.  510. 

It  is  here  conceded  that  the  total  population  of  the  state 
according  to  the  census  of  1890  was  1,686,880;  and  that  if 
it  were  possible  to  secure  exact  and  equal  representation 
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Upon  the  basis  of  that  census,  the  unit  of  representation  of 
each  assembly  district  would  be  16,868.  But,  as  already 
indicated,  it  is  impossible  to  secure  exact  and  equal  repre- 
sentation, by  reason  of  the  constitutional  hindrances  men- 
tioned; and  it  is  because  of  such  hindrances,  and  only 
because  of  such  hindrances,  that  the  legislature,  under  the 
constitution,  are  at  liberty  to  depart  from  the  equality  of 
representation.  Hence  they  are  required  by  that  instru- 
ment to  apportion  and  district  anew  the  members  of  the 
assembly  "  ac€k)rding  to  the  number  of  inhabitants,"  and  in 
doing  so  the  districts  are  to  "  be  in  as  compact  form  as 
practicable.^^  The  thing  thereby  sought  to-  be  secured,  and 
in  fact  secured,  is  equality  of  representation,  in  so  far  as  it 
is  practically  attainable  without  violating  any  of  the  other 
provis^iotis  of  the  constitution  named.  And  this  rule  is  not 
only  applicable  in  the  formation  of  a  district  out  of  two  or 
more  counties,  but  also  to  the  formation  of  two  or  more 
assembly  districts  in  one  county.  In  apportioning  a  county 
into  two  or  more  assembly  districts  there  is  necessarily  a 
new  unit  of  representation.  The  act  in  question  provides 
for  six  assembly  districts,  each  made  up  of  one  or  more 
counties  in  the  northern  portion  of  the  state,  containing  in 
the  aggregate  only  67,849  inhabitants,  which  is  less  than 
four  times  the  unit,  and  when  there  is  no  constitutional 
impediment  to  their  being  grouped  together  into  four  dis- 
tricts. In  the  formation  of  two  or  more  assembly  districts 
in  any  one  county  the  legislature  have  the  discretionary 
power  to  group  towns  as  they  may  see  fit,  and  to  group 
wards  as  they  may  see  fit,  or  to  group  towns  and  wards  as 
they  may  see  Git,provided  that  in  doing  so  they  do  not  vio- 
late any  of  the  provisions  of  the  constitution  mentioned. 

Perhaps  this  may  be  made  to  appear  more  clearly  by  an 
illustration.  Dane  county  contains  thirty-five  towns  and 
two  cities,  with  an  aggregate  population,  according  to  the 
last  census,  of  59,578.  Of  these  thirty-five  towns,  twenty -nine 
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contain  less  than ^,500  inhabitants  each,  and  eight  of  these 
contain  less  than  a  thousand,  and  only  one  exceeds  2,000, 
and  that  contains  only  2,379.  The  city  of  Stoughton  con- 
tains two  wards,  with  each  less  than  1,500  inhabitar\ts. 
Madison  has  six  wards,  and  the  largest  contains  only  2,943 
inhabitants.  The  act  in  question  assigned  to  this  county 
four  members.  It  is  simply  impossible  to  apportion  and 
district  Dane  county  anew  "according  to  the  number  of 
inhabitants"  contained  in  it,  and  have  a  difference  in  the 
districts  to  exceed  a  minor  fraction  of  adjoining  towns,  or 
adjoining  towns  and  wards;  but  with  the  city  of  Madison 
all  in  one  district,  as  it  is  in  the  act,  there  is  no  consti- 
tutional reason  for  any  difference  in  the  remaining  dis- 
tricts to  exceed  500  or  at  most  1,000;  and  yet,  as  appor- 
tioned under  the  act,  there  is  a  difference  of  7,233,  and  this, 
too,  is  done  at  the  expense  of  compactness.  Similar  views 
may  be  regarded  as  entertained  in  respect  to  a  large  num- 
ber of  counties.  In  consequence  of  the  very  large  wards 
in  Milwaukee, —  eleven  of  which  contain  to  exceed  10,000 
inhabitants  each,  and  one  of  which  contains  22,469, —  it  is 
more  difficult  to  approximate  equality  of  representation, 
but  it  should  bo  done  as  far  as  practicable  under  the  re- 
strictions mentioned. 

Compactness,  being  of  lesser  importance,  may  to  some 
extent  yield  in  aid  of  securing  a  nearer  approach  to  equal- 
ity of  representation ;  but  in  some  instances,  in  the  act  in 
question,  it  is  made  to  yield  in  aid  of  securing  inequality  of 
representation.  Thus  in  Kock  county  there  are  three  as- 
sembly districts,  and  there  is  a  difference  in  two  of  them 
of  6,285,  when  it  is  quite  obvious  that  minor  fractions  of 
adjoining  towns  do  not  exceed  from  five  hundred  to  a  thou- 
sand; and  yet  the  smallest  district  is  entirely  surrounded 
by  one  of  the  other  districts,  thus  destroying  compactness 
in  the  outside  district.  Counsel  is  undoubtedly  right  in 
saying,  in  effect,  that  whether  the  formation  of  such  hollow 
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district  destroys  its  compactness,  within  the  meaning  of 
the  constitution,  is  simply  a  question  of  fact.  According 
to  Mr.  Webster,  Marshall,  C.  J.,  once  said  from  the  bench 
that  "  a  legislature  may  alter  the  law,  but  no  power  can 
reverse  a  fact."    2  Webst.  Works,  334. 

The  constitution  also  requires  that  "  the  legislature  shall 
apportion  and  district  anew  the  members  of  the  senate 
.  .  .  accordifig  to  the  number  of  mhoMtantay  Sec.  3, 
art.  IV.  The  only  constitutional  impediment  to  the  secur- 
ing of  equality  of  representation  in  such  senate  districts  is 
the  requirement  that  "  senators  shall  be  chosen  by  single 
districts  of  convenient  contiguous  territory,  .  .  .  and 
710  assembly  district  shall  be  divided  in  the  formation  of  a 
senate  district."  Sec.  5,  art.  IV.  The  proposed  answer 
alleges  that  "in  the  formation  of  senate  districts  the  legis- 
lature is  given  the  discretionary  power  to  compose  them  of 
assembly  districts  containing  two.  three,  or  four  assembly 
districts  of  such  numbers  and  situation  as  to  the  said  legis- 
lature shall  seem  convenient  and  proper  with  reference  to 
the  situation  of  the  inhabitants  of  such  districts,  and  best 
for  a  proper  representation  of  the  interests  of  different  parts 
of  the  state."  This  claim  goes  to  the  extent  of  authorizing 
the  legislature,  in  its  discretion,  to  form  a  senate  district 
from  two  of  the  smaller  or  four  of  the  larger  assembly  dis- 
tricts. Here  the  smallest  contains  only  8,626  inhabitants, 
and  twice  that  number  would  only  be  17,252,  or  only  213 
more  than  one  third  of  the  senate  unit;  whereas  the  larg- 
est contains  25,111  inhabitants,  and  four  times  that  number 
would  be  nearly  twice  the  senate  unit.  It  is  true  the  act 
in  question  does  not  in  any  instance  show  such  wide  dis- 
parity in  the  population  of  senate  districts;  but  to  here 
sanction  the  discretionary  power  thus  claimed  is  to  open 
the  door  for  its  exercise  to  the  maximum  by  any  future 
legislature.  But  the  present  act  does  go  in  that  direction 
to  the  extent  of  forming  one  senate  district  from  two  bs- 
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serably  districts  with  an  aggregate  population  of  only 
30,732,  and  forming  another  senate  district  from  four  as- 
sembly districts  with  an  aggregate  population  of  65,952. 
This  is  a  plain  disregard  of  the  constitutional  mandate, 
which  requires  such  apportionment  to  be  made  "according 
to  the  number  of  inhabitants." 

The  vice  which  seems  to  run  through  the  act  in  question 
is  in  assuming  that  the  only  limit  to  the  discretionary 
power  of  the  legislature  in  making  such  apportionment  is 
the  major  and.  minor  fractions  of  such  units  of  representa- 
tion. Thus,  the  smallest  assembly  district  above  mentioned 
is  only  192  above  one  half  of  the  assembly  unit,  and  the 
largest  assembly  district  named  above  lacks  only  191  of 
one  and  a  half  of  the  assembly  unit;  thus  asserting  the 
broad  discretionary  power  in  the  formation  of  assembly 
districts  of  giving  to  the  inhabitants  of  the  one  substan- 
tially three  times  the  representative  power  possessed  by 
those  of  the  other,  and  in  the  formation  of  senate  dis- 
tricts of  giving  to  the  inhabitants  of  the  one  a  considerable 
more  than  double  the  representative  power  possessed  by 
the  inhabitants  of  the  other.  The  constitution  gives  no  war- 
rant to  any  such  fictitious  standards,  and  will  bear  no  such 
latitudinarian  construction.  Major  and  minor  fractions  of 
population  in  towns,  wards,  counties,  and  assembly  districts 
are,  of  course,  to  be  considered  in  making  such  apportion- 
ments, but  they  are  only  to  be  considered  along  the  lines 
calculated  to  secure  approximate  equality  in  representation. 
The  theory  of  major  and  minor  fractions  of  the  units  of 
representation  cannot  excuse  or  justify  a  failure  to  appor- 
tion and  district  anew  "  according  to  the  number  of  inhabit- 
ants "  in  so  far  as  ^practicable,  consistently  with  the  other 
provisions  of  the  constitution  mentioned. 

It  has  been  said  that  the  court  should  suggest  a  plan  for 
such  apportionment.    But  the  court  now,  as  heretofore, 
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disclaims  any  and  all  legislative  functions.  Besides,  the 
people  in  their  organic  act  have  themselves  devised  a  plan 
which  is  binding  upon  this  court  as  well  as  other  officials. 
That  plan,  however,  can  never  be  legitimately  worked  out 
by  unknown  quantities,  in  some  occult  science,  along  the 
lines  of  fictitious  standards  and  extraneous  considerations; 
but  may  very  easily,  by  obeying  the  imperative  constitu- 
tional mandate,  observing  its  fixed  standards,  and  resort- 
ing to  the  simple  rules  of  addition,  subtraction,  and  division. 
Such  constitutional  mandate  and  standards  cannot  be  broken 
down  or  rendered  inoperative  on  the  theory  of  discretion- 
ary power.  In  speaking  of  a  constitutional  provision  re- 
quiring senators  to  "be  apportioned  according  to  the 
number  of  inhabitants,"  and  after  mentioning  the  impossi- 
bility of  dividing  towns,  Shepley,  J.,  in  Opinions  of  the  Jus- 
tices^ 18  Me.  472,  473,  said:  '*  And  here  also  it  may  be  said 
tliere  must  exist  a  discretion  to  be  exercised  by  the  legis- 
lature making  an  apportionment.  That  power  which  a 
legislative  body  is  compelled  to  exercise  by  such  a  moral 
necessity  cannot  properly  be  considered  as  discretionary. 
If,  however,  it  be  so  designated,  it  is  a  discretion  like  that 
last  named,  limited  in  the  same  manner,  and  not  subject  to 
be  abused.  There  can  be  no  warrant  for  the  exercise  of 
this  kind  of  discretion,  if  it  may  be  so  called,  beyond  what 
is  Tf'quired  by  the  case  to  be  provided  for.  If  the  legisla- 
ture has  any  other  discretion,  it  is  necessarily  an  unlimited 
one  in  practice,  however  it  may  be  attempted  to  limit  it  in 
theory."  Then,  after  speaking  of  such  unlimited  discretion, 
he  further  said :  "  It  is  believed  that  such  is  the  legitimate 
and  practical  tendency  of  admitting  any  other  discretion 
than  that  ?^?AtcA  aAses  out  of  an  absolute  moral  necessity. ^'^ 

'*  When  the  constitution  defines  how  a  right  may  be  ex- 
ercised, it  prohibits  the  exercise  of  that  right  in  some  other 
way."     Moms  v.  Powell,  125  Ind.  281.    The  rule  is  tersely 
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Stated  by  Marshall,  C.  J.,  thus:  "  It  is  a  rule  of  construc- 
tion, acknowledged  by  all,  that  the  exceptions  froin  a  power 
mark  its  extent;  for  it  would  be  absurd,  as  well  as  useless,  to 
except  from  a  granted  power  that  which  was  not  granted, — 
that  which  the  words  of  the  grant  could  not  comprehend." 
Gilibons  v.  Ogde^  9  Wheat.  101.  And  again  the  same  chief 
justice  said :  "  If  it  be  a  general  rule  of  interpretation,  to 
which  all  assents  that  the  exception  of  a  particular  thing 
from  general  \TQi{d8  proves  that  in  the  opinion  of  the  law- 
givers the  thing  excepted  would  be  within  the  general 
clause  had  the  exception  not  been  made,  we  know  of  no 
reason  why  this  general  rule  should  not  be  as  applicable  to 
the  constitution  as  to  other  instruments."  Brown  v,  Mary- 
land, 12  Wheat.  438.  "  In  expounding  thte  constitution," 
said  Taney,  C.  J.,  "  every  word  must  have  its  due  force  and 
appropriate  meaning,  for  it  is  evident  from  the  whole  in- 
strument that  no  word  was  unnecessarily  used  or  needlessly 
added."  Holmes  v.  Jennison,  14  Pet.  571 ;  State  v.  Pull- 
man's P.  a  Co.  64  Wis.  105. 

'  It  follows  that  the  constitution  requires  the  legislature 
to  apportion  the  state  into  senate  and  assembly  districts 
"  according  to  the  number  of  inhabitants,"  as  nearly  as  it 
can  be  done  consistently  with  the  other  provisions  of  the 
constitution  mentioned.  Such  constitutional  requfrements 
are  plain  and  unambiguous,  and  hence  ai^e  not  to  be  re- 
garded as  abrogated  by  any  number  of  legislative  viola- 
tions of  them.  If,  as  claimed,  there  has  never  been  any 
such  equal  apportionment  in  the  state,  then  there  certainly 
has  never  been  any  legislative  construction  of  the  words 
quoted ;  for,  in  order  to  give  any  effect  to  such  construc- 
tion, the  words  construed  must  be  ambiguous,  and  capable 
of  two  or  more  meanings,  one  of  which  the  legislature 
has  adopted.  Where,  however,  the  worc^s  are  unambigu- 
ous, and  the  legislature  has  never  undertaken  to  construe 
them,  but  simply  disregarded  them,  their  action,  though 
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often  repeated,  cannot  be  allowed  to  have  the  effect  of  pro 
ianto  repealing  the  constitution. 

Judgment  has  already  been  entered  in  accordance  with 
the  prayer  of  the  complaint. 

WiNSLow,  J.  I  cannot  agree  with  my  colleagues  upon 
either  of  the  questions  which  are  presented  in  this  action. 

First  As  to  the  jurisdiction  of  the  court  to  entertain 
the  action.  The  action  is  an  action  in  eqvity  for  an  injunc- 
tion, attempted  to  bo  brought  by  the  mere  relation  of  a 
private  citizen  to  redress  a  purely  public  wrong  (if  in  fact 
there  be  any  wrong)  without  the  presence  of  the  attorney 
general.  The  relator  suflFers  no  private  or  individual  wrong 
different  from  that  in  which  the  public  shares,  and  he  as- 
sumes to  maintain  an  action  on  behalf  of  the  people,  who 
have  never  placed  in  his  hands  any  commission  for  that 
purpose. 

That  a  private  citizen  ever  possessed  any  such  power  to 
take  upon  himself,  unbidden,  the  task  of  redressing  the 
wrongs  of  the  public  by  an  action  for  injunction,  at  least 
until  the  rendering  of  this  decision,  I  most  strenuously 
deny.  Not  that  a  public  wrong  cannot  be  prevented  t)y  an 
injunction  in  equity.  Such  power  has  long  been  vigorously 
maintained  by  the  courts  of  England  and  America;  but  it 
has  always  been  maintained  with  equal  vigor  that  the  rem- 
edy must  be  invoked  by  the  state,  through  the  attorney 
general,  its  chosen  law  officer,  and  that  a  private  citizen 
could  not,  of  his  own  motion,  constitute  himself  the  self- 
elec.ted  champion  of  the  people,  and .  stride  into  the  legal 
arena  declaring,  "  I  am  the  state,"  and  challenge  public  offi- 
cials to  justify  their  acts.  The  authorities  on  the  subject 
of  the  action  in  equity  by  injunction  to  prevent  wrongs  of 
a  purely  public  nature  were  fully  fend  exhaustively  reviewed 
by  Chief  Justice  Kyan  in  Attorney  General  v.  Railroad  Cos. 
35  Wis.  425,  and  I  could  not  hope  to  add  anything  to  that 
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exceedingly  luminous  discussion  of  the  authorities,  even  had 
I  the  time  at  my  disposal  to  attempt  the  task.  It  is  true 
that  the  exact  point  here  under  discussion  was  not  in  issue 
in  that  case,  because  the  action  was  there  brought  by  the 
attorney  general;  but  the  review  of  the  authorities  there 
made  shows  that  the  question  is  not  open  to  discussion.  It 
is  there  treated  as  a  settled  question.  The  learned  chief 
justice  says,  on  page  526:  "We  cannot  state  the  rule  better 
than  by  taking  it  from  the  excellent  work  of  Mr.  Brice,  so 
recently  given  to  the  profession.  '  Under  many  circum- 
stances, the  court  of  chancery  has,  on  public  grounds,  juris- 
diction to  prevent  corporations  acting  in  various  ways,  or 
contrary  to  the  intent  for  which  they  have  been  created. 
The  public,  however,  must  be  represented  in  all  applications 
relating  to  such  matters,  and  this  is  done  by  the  interven- 
tion of  the  attorney  general.  Ko  single  person,  whether  a 
member  of  the  corporation  in  question  or  not,  is  able  on 
his  own  account,  and  of  his  own  motion,  to  call  upon  the 
court  to  interfere  for  his  special  protection.'  "  Again,  on 
page  527,  he  quotes  with  approval  the  language  of  Kindeb- 
SLEY,  V.  C,  as  follows:  "Whenever  the  interests  of  the 
public  are  damnified  by  a  company  established  for  any  par- 
ticular purpose  by  act  of  Parliament,  acting  illegally  and 
in  contravention  of  the  powers  conferred  upon  it,  I  conceive 
it  is  the  function  of  the  attorney  general  to  protect  the  in- 
terests of  the  public  by  information."  Also  on  page  543 
he  quotes  with  approval  the  following  language  of  the  su- 
preme court  of  Pennsylvania  in  the  case  of  Buck  Mountain 
Coal  Co.  V.  Lehigh  C.ih  N.  Co.  50  Pa.  St.  91:  "It  is  plain, 
therefore,  that  a  private  individual  may  not,  in  the  absence 
of  a  special  right  or  special  authority,  vindicate  the  public 
for  breach  of  duties  owing  to  her  alone.  ...  It  may 
not  be  out  of  place  to  add  that  we  have  no  doubt  but  the 
remedy  by  a  bill  for  an  injunction,  sued  out  on  the  part  of 
the  commonwealth  by  the  attorney  general,  would  lie 
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against  a  company  to  compel  them  to  observe  their  charter 
obligations."  The  chief  justice  further  says,  on  page  529: 
"The  jurisdiction  is  now  clearly  defined  as  having  two 
branches ;  one  on  behalf  of  the  state  for  public  wrong,  and 
the  other  on  behalf  of  private  persons  for  private  wrong, 
arising  from  an  excess  or  abuse  of  corporate  franchises. 
Relief  against  public  wrong  is  confined  to  informations  by 
the  attorney  general." 

The  language  of  Chief  Justice  Gibson  of  Pennsylvania  in 
the  case  of  Comm.  v,  Burrell,  7  Pa.  St.  34,  is  especially 
happy  upon  this  point.  He  says:  "The  commonwealth 
has  her  own  chosen  officer  for  the  protection  of  her  own 
rights  (and  the  rights  of  the  whole  community  are  what 
constitute  public  rights  or  the  rights  of  the  commonwealth), 
and,  as  she  has  not  explicitly  allowed  his  office  to  be  as- 
sumed by  any  one  who  may  please  to  try  his  hand  at  the 
business  of  prosecution  as  self-constituted  locum  tenensy  we 
dare  not  assume  the  power  to  allow  it."  It  seems  entirely 
clear  to  me  that,  according  to  the  universal  practice  of  the 
English  and  American  courts  of  chancery,  an  action  like 
the  present,  to  prevent  a  purely  public  wrong,  must  be 
brought  by  information  in  equity,  filed  by  the  attorney 
general  on  behalf  of  the  public.  The  public  suflFers  the 
wrong;  the  public  must  bring  the  action  to  redress  it. 

But  it  is  claimed  that  because  by  our  constitution  the 
writ  of  injunction  has  been  classed  with  the  purely  prerog- 
ative common-law  writs,  like  mandamttrSy  quo  wa/tranto^  eta, 
and  has  thus  acquired  the  nature  of  a  prerogative  writ, 
some  change  has  necessarily  taken  place  in  the  manner  of 
its  use.  Not  so,  however ;  no  such  change  is  indicated  in 
the  constitution  nor  in  our  statutes,  and  the  very  decisioR 
which  settled  the  status  of  the  writ  as  a  qtiasi  prerogar 
tive  writ  —  i.  e.,  Attorney  General  v.  Hailroad  Cos.  35  Wis. 
425  —  contains  the  following  apt  and  sensible  remarks  on 
this  very  question :  "  It  is  therefore  plain  that  the  original 
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jurisdiction  of  this  court  is  both  legal  and  equitable,  within 
certain  limits, —  legal  for  the  use  of  the  common-law  writs; 
equitable  for  the  use  of  the  chancery  writ.  The  use  of  the 
former  must  be  according  to  the  course  of  the  common-law 
courts;  the  use  of  the  latter,  according  to  the  course,  of 
courts  of  equity ;  in  each  case  subject  to  statutory  modifi- 
cations of  the  practice,  which  do  not  impair  the  jurisdic- 
tion granting  them." 

Neither  the  suggestion  in  State  ex  rel.  Wood  v.  Bakery  38 
Wis.  71,  nor  the  opinion  in  State  ex  rd,  Drake  v.  Doyle^  40 
Wis.  176,  help  the  relator's  position  in  this  action  in  the 
least.  These  were  applications  for  the  true  prerogative 
writs  of  quo  warranto  and  mandainvs^  respectively,  which 
are  purely  common-law  writs.  As  indicated  by  Chief  Jus- 
tice Ryan,  their  use  must  be  according  to  the  course  of  the 
common-law  courts.  It  seems  to  be  a  fact  that  these  com- 
mon-law writs  were  often  issued  by  the  common-law  courts 
on  relation  of  a  private  citizen  to  enforce  a  public  right ; 
but  the  injunction  was  a  remedy  applied  only  by  the  court 
of  chancery  according  to  its  own  rules,  and  one  of  those 
rules  was  that  in  matters  of  purely  public  right  it  must  be 
sued  out  by  the  attorney  general.  I  think  I  can  say  confi- 
dently that  no  case  or  authority  can  be  found  to  the  con- 
trary of  this  doctrine.  I  am  gratified  also  to  know  that 
my  views  upon  this  question  seem  to  have  been  shared  as 
recently  as  March  last  by  my  colleagues  on  this  bench.  In 
the  former  case  of  State  ex  rel.  AtCy  Gen.  v.  Cunningham^ 
81  Wis.  440,  Mr.  Justice  Orton  said,  upon  page  471:  "As 
a  preliminary  question,  it  has  already  been  decided  that 
this  case  could  not  be  brought  by  a  private  relator,  because 
no  one  has  any  private  interest  in  the  subject  matter.  The 
matter  being  exclusively  puhlici  jmns^  the  case  must  be 
brought  by  the  attorney  general  on  his  own  relation,  rep- 
resenting the  whole  state  and  the  people  thereof.  This  is 
the  'form  and  title  in  which  the  case  now  stands  in  this 
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court,  and  in  which  it  must  be  sustained,  if  at  all."  And 
Mr.  Justice  Pinney,  on  page  487,  was  Qven  more  emphatic: 
"  The  suit  is  one  instituted  in  this  court  in  the  name  of  the 
state  by  the  attorney  general,  upon  leave  granted,  in  rela- 
tion to  a  matter  of  public  concern,  involving  the  rights  and 
liberties  of  the  people  of  the  state,  concerning  matters 
strictly  puUici  juHs^  and  in  which  no  one  citizen  has  any 
special  or  peculiar  right  or  interest  to  be  protected  or  vin- 
dicated other  than  that  which  is  common  to  citizens  in 
general,  and  in  relation  to  which  no  private  person  can 
have  or  maintain  an  action,  and  no  suit  or  proceeding  can 
be  maintained  save  in  the  name  of  the  state,  prosecuted  by 
the  attorney  general."  And  Mr.  Justice  Cassoday  said 
that  the  decision  was  in  full  accord  with  his  judgment.  It 
is  to  be  remembered,  also,  that  in  the  case  in  which  these 
opinions  were  written  application  was  first  made  by  a  pri- 
vate relator  for  leave  to  bring  the  action,  so  that  the  re- 
marks above  quoted  must  have  been  made  advisedly.  My 
views  are  the  same  now  as  then  upon  the  proposition,  but 
the  views  of  my  associates  seem  to  have  changed. 

However,  if  this  were  the  only  point  upon  which  I  dif- 
fered with  the  decision  of  the  majority  of  the  court,  I 
should  write  no  opinion,  but  content  myself  with  a  simple 
dissent.  But  my  views  as  to  the  merits  of  the  action  are 
totally  at  variance  with  those  of  my  cpU^agues,  and  to  that 
question  I  address  myself.  In  the  former  case  of  Stdte  ex 
rel.  Aity  Gen.  v.  Cunninghum^  81  Wis.  440,  it  was  held  that 
the  apportionment  act  of  1891  was  invalid  because  it  vio- 
lated a  positive  command  of  the  constitution,  namely,  the 
command  that  county  lines  should  not  be  broken  in  the 
formation  of  assembly  districts.  As  to  the  correctness  of 
that  decision  I  have  no  doubt.  But  that  question  is  not 
before  us  now.  The  controlling  question  in  this  case  is 
whether  the  law  is  unconstitutional  because  of  the  disparity 
of  population  between  the  districts  formed  by  it.    In  the 
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case  just  cited  it  was  said  by  Mr.  Justice  Pinney,  in  the 
course  of  his  opinion,  with  reference  to  this  very  question: 
"  Whether  this  court  can  declare  an  act  of  apportionment 
void  in  such  cases  is  a  question  not  material  to  the  decision 
of  this  case,  and  which  will  require  further  discussion  and 
consideration,  and  need  not  be  now  determined."  In  these 
views  I  concurred. 

The  question  thus  suggested  is  now  presented.  Every 
law  passed  by  the  legislative  branch  of  the  government  and 
approved  by  the  executive  is  presumed  to  be  constitutional. 
Every  intendment  is  in  its  favor.  It  is  not  to  be  lightly 
set  aside.  It  should  be  sustained,  unless  it  is  clearly  in  vio- 
lation of  the  constitution ;  and  it  is  frequently  said  that 
its  unconstitutionality  must  appear  beyond  all  reasonable 
doubt.  These  are  fundamental  principles.  I  approach  the 
consideration  of  this  question,  therefore,  feeling  that  the 
law  should  be  sustained  if  possible,  and  this  feeling  is  the 
stronger  because  a  decision  adverse  to  the  law  declares 
unconstitutional  every  previous  apportionment,  and  brands 
every  legislature  which  ever  assembled  at  the  seat  of  gov- 
ernment since  1852  as  merely  a  de  facto  legislature;  for  it 
is  a  fact  that  all  previous  apportionments  contain  greater 
relative  differences  in  population  than  the  one  before  us. 
One  would  naturally  desire  to  be  very  sure  of  his  ground 
before  announcing  such  a  conclusion. 

Let  us  examine  the  constitutional  provisions  which  are 
claimed  to  be  violated  by  this  law.  The  first  requirement 
is  that  the  apportionment  shall  be  made  according  to  popu- 
lation. This  requirement  was,  of  course,  intended  to  secure 
substantial  equality  of  representation.  If  it  stood  alone, 
without  other  requirements,  the  argument  would  be  strong, 
that  practically  absolute  equality  in  the  population  of  dis- 
tricts was  intended.  But  there  are  other  requirements 
equally  binding,  which,  to  a  greater  or  less  degree,  must 
necessarily  seriously  interfere  with  the  idea  of  absolute 
Vou88  — 11 
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equality  in  districts ;  in  fact,  render  it  impossible.  In  case 
of  assembly  districts,  these  other  requirements  are  (1)  that 
no  county,  town,  or  ward  line  shall  be  broken ;  (2)  that  the 
districts  shall  consist  of  contiguous  territory ;  and  (3)  that 
they  shall  be  in  as  compact  form  as  practicable.  In  case 
of  senate  districts,  (1)  that  no  assembly  district  be  divided; 
(2)  that  the  territory  of  the  district  be  convenien,t  and  con- 
tiguous. 

No  argument  is  required  to  show  that  these  additional 
constitutional  commands  render  impossible  anything  ap- 
proaching absolute  numerical  equality  in  districts.  If 
county  lines  cannot  be  broken,  great  disparity  in  popula- 
tion in  districts  is  unavoidable.  Take  an  example.  Suppose 
the  unit  of  assembly  representation  to  be  16,000.  Given 
two  counties  containing  respectively  39,000  and  25,000  in- 
habitants. The  first  county  has  two  entire  units' and  a 
minor  fraction,  so  it  will  be  entitled  to  but  two  assembly- 
men ;  the  second  county  has  one  unit  and  a  major  fraction, 
which  entitles  it  to  two  assemblymen.  Thus,  if  these  two 
counties  be  divided  exactly  evenly,  19,500  inhabitants  will 
elect  an  assemblyman  in  one  county  while  12,500  will  elect 
an  assemblyman  in  the  other  county,  but  it  could  not  be 
said  that  any  rights  of  any  citizen  had  been  violated.  So 
it  is  evident,  also,  that  the  requirement  of  compactness  is 
liable  to  interfere  seriously  with  numerical  equality. 

And  in  the  case  of  senate  districts  it  is  equally  evident 
that  the  constitution  cannot  mean  absolute  equality.  The 
senate  district  must  be  composed  of  entire  assembly  dis- 
tricts. There  are  now  thirty-three  senate  districts  and  one 
hundred  assembly  districts.  If  the  assembly  districts  be 
equal,  or  nearly  so,  and  three  are  assigned  to  each  senate 
district,  there  will  be  one  senate  district  composed  of  four 
assembly  districts;  and  the  numerical  difference  between 
this  last-named  district  and  the  others  would  be  substan- 
tially the  assembly  unit.    Thus  the  very  terms  of  the  con- 
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stitution  demonstrate  the  impossibility  of  equality  in  either 
senate  or  assembly  districts. 

It  is  evident  that  the  term  "  according  to  population " 
means  as  near  as  reasonably  practicable,  in  view  of  the 
other  requirements.  It  is  evident  also  that  there  must  bo 
a  latitude  of  action  in  regard  to  population  if  the  require- 
ment as  to  compactness  is  to  have  any  effect.  This  is  cer- 
tain, because  if  the  districts  are  to  be  divided  so  as  to  give 
the  nearest  possible  approach  to  equality^  compactness  must 
necessarily  be  disregarded.  Who,  then,  is  to  judge  of  what 
degree  of  equality  of  numbers  is  reasonably  practicable? 
And  who  is  to  judge  of  the  compactness  which  is  practi- 
cable? Manifestly  the  legislature,  upon  whom  the  duty  of 
apportionment  is  imposed.  Here,  then,  is  evidently  a  lati- 
tude of  action.  Here,  within  limits  which  no  one  can  pre- 
cisely define  or  lay  down,  is  a  discretion  to  be  exercised, 
not  by  this  court,  but  by  the  legislature.  The  very  fact, 
also,  that  the  duty  of  apportionment  is  imposed  on  the  leg- 
islature, a  body  which  in  the  highest  degree  is  charged 
with  the  exercise  of  judgment  and  discretion  in  its  acts,  is 
a  strong  implication  that  discretion  is  intended  to  be  exer- 
cised. If  it  were  simply  a  question  of  addition  and  division, 
a  board  of  arithmeticians  would  answer  the  purpose  far 
better.  There  is,  therefore,  in  my  judgment,  a  discretion 
here  which,  with  the  terms  of  the  constitution  alone  before 
us,  is  evidently  quite  large ;  a  discretion  which  any  court 
should  hesitate  long  before  interfering  with. 

I  say  it  is  evident  on  the  face  of  the  constitution  itself 
that  a  large  discretion  necessarily  exists  in  the  legislature 
with  reference  to  the  matter  of  population,  but  we  have 
light  on  the  subject  other  than  that  furnished  by  the  words 
of  the  constitution.  It  is  a  cardinal  principle  of  the  law  with 
reference  to  the  construction  of  statutes  the  meaning  of 
which  is  in  any  way  doubtful,  that  contemporaneous,  long- 
continued,  and  open  construction  of  the  statute  in  a  certain 
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manner  by  the  officers  or  bodies  charged  with  the  duty  of 
executing  it  is  of  great  weight  in  judging  of  the  proper  con- 
struction, and  such  practical  construction  is  often  control- 
ling. This  principle  has  been  fully  recognized  by  this  court 
in  Scardcm  v.  Childs,  33  Wis.  663,  and  Har^ngton  v.  Smithy 
28  Wis.  43.  That  the  same  principle  is  applicable  to  the 
construction  of  a  constitution,  which  is  simply  the  highest 
law  of  the  state,  is  unquestionable.  Commuaioners  v.  Mil- 
ler^ 7  Kan.  479.  In  judging,  therefore,  of  the  latitude  or 
discretion  which  the  legislature  is  given  by  the  constitu- 
tion with  regard  to  the  populaticn  of  districts,  we  are  en- 
titled to  examine  into  and  consider  the  construction  which 
was  contemporaneously  placed  upon  these  constitutional 
provisions.  In  this  investigation  we  are  peculiarly  fortu- 
nate, because  the  same  body  which  framed  the  constitution 
and  laid  down  the  rules  of  apportionment  incorporated 
into  the  constitution  also  an  apportionment  of  the  state, 
which  remained  in  force  until  1852.  ,  Now,  I  know  it  will 
be  said  that  the  constitution  makers  were  not  bound  by 
the  constitutional  requirements  in  making  their  apportion- 
ment, and  that  they  might,  if  they  chose,  violate  the  rules 
which  they  laid  down  for  the  control  of  the  legislature; 
and  I  freely  grant  the  soundness*  of  the  proposition.  But 
to  my  mind  it  is  not  within  the  bounds  of  reason  nor  prob- 
ability to  suppose  that  an  earnest  body  of  men,  assembled 
for  the  purpose  of  laying  the  foundation  of  the  new  com- 
monwealth, should  lay  down  a  code  of  fundamental  rules 
intended  to  guard  the  rights  of  the  citizen  in  his  voting 
power  for  all  time,  and  in  the  next  breath  should  deliber- 
ately violate  those  rules,  and  declare  that  for  a  number  of 
years  that  part  of  the  constitution  should  be  nullified. 
Nor  do  I  find  anything  in  the  debates  of  the  convention 
which  indicates  that  the  members  ever  thought  they  were 
making  an  apportionment  in  violation  of  constitutional 
rules.    I  entertain  no  doubt  that  this  first  apportionment 
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made  by  the  f ramers  of  the  constitution  wasintended  to  be 
made  under  the  rules  which  the  constitution  laid  down. 
Any  other  view  seems  to  me  a  severe  imputation  upon  the 
character  of  the  fathers  of  the  state.  I  regard  it  as  a  prac- 
tical exposition  of  the  constitution  by  the  makers  of  that 
instrument  themselves,  and  as  such  entitled  to  the  great- 
est weight  in  judging  of  the  extent. of  that  undefined 
latitude  or  discretion  which  was  intended  to  be  allowed  as 
to  population  of  districts.  As  such,  let  us  briefly  exam- 
ine it. 

The  population  of  the  territory  was  a  little  more  than 
210,000.  The  number  of  assemblymen  provided  for  was 
sixty-six,  and  of  senators  nineteen.  The  assembly  unit  of 
population  was  nearly  3,200,  the  senate  unit  11,000.  The 
largest  assembly  district  was  Green  county,  which  had  a 
population  of  6,487,  or  more  than  twice  the  unit ;  and  the 
smallest  district  was  Calumet  county,  with  a  population  of 
1,060,  or  about  one  third  of  the  unit ;  and  between  these 
two  extremes  the  whole  gamut  of  population  was  run 
through  in  the  other  districts.  So  the  largest  senate 
district  was  Waukesha  county,  with  a  population  of  15,866, 
an  excess  of  nearly  one  half  the  unit,  and  the  smallest  dis- 
trict was  formed  of  Crawford,  Chippewa,  St.  Croix,  and 
La  Pointe  counties,  with  a  population  of  3,450,  or  about 
one  third  the  unit ;  and  between  these  extremes  ranged  the 
other  districts.  Again,  counties  were  not  given  their  pro- 
portionate number  of  members.  Thus,  Eacine  county,  with 
a  population  of  19,539,  and  entitled  clearly  to  six.  members, 
received  but  five,  while  Rock  county,  with  a  population  of 
14,729,  also  received  five.  Again,  where  counties  were 
awarded  more  than  one  assemblyman,  the  division  of  the 
county  was  not  always  made  in  accordance  with  the  county 
unit  of  population.  An  example  of  this  occurs  in  Milwau- 
kee county,  where  the  country  towns  are  divided  into  three 
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assembly  districts,  with  populations,  respectively,  of  2,156, 
2,948,  and  3,620.  By  an  obvious  rearrangement,  whereby 
compactness  is  not  sacrificed,  the  districts  might  have  been 
made  2,784,  2,807,  and  3,133.  Other  instances  could  un- 
doubtedly be  found,  but  I  forbear.  I  have  cited  enough  to 
show  that  the  constitution  makers  evidently  considered 
that  there  was  a  wide  latitude  or  discretion  allowable  as  to 
population. 

It  was  natural  that  when  the  constitutional  convention 
had  thus  set  the  example  and  given  a  practical  construc- 
tion to  the  Instrument,  the  legislature  should  follow  the 
path  so  marked  out,  and  so  we  find  the  fact  to  bo.  The 
first  legislative  apportionment  was  made  in  1852;  the  next 
in  1856;  and  they  have  been  made  every  five  years  since 
that  time.  In  1852  the  units  of  representation  were  nearly 
the  same,  and  the  assembly  districts  varied  in  population 
from  963  to  8,566,  the  senate  districts  from  4,104  to  19,138, 
while  many  counties  received  less  than  the  number  of  as- 
semblymen which  the  population  entitled  them  to.  In  1856 
the  assembly  districts  ran  from  2,423  to  9,272,  the  unit 
being  5,521;  and  the  senate  districts  ran  from  7,558  to 
34,540,  the  unit  being  18,403.  In  1861  the  assembly  dis- 
tricts ran  from  3,119  to  15,682,  the  unit  being  7,758;  and 
the  senate  districts  ran  from  13,170  to  34,154,  the  unit  being 
23,511.  In  1866  the  assembly  districts  ran  from  5,199  to 
14,841,  the  unit  being  8,683 ;  and  the  senate  districts  ran 
from  12,667  to  42,029,  the  unit  being  26,313.  In  1871  the 
assembly  districts  ran  from  5,855  to  23,611,  the  unit  being 
10,546;  and  the  senate  districts  ran  from  14,570  to  46,941, 
the  unit  being  31,959,  It  is  unnecessary  to  follow  the  re- 
maining apportionments.  They  are  substantially  like  those 
above  cited ;  they  all  show  the  exercise  of  a  wide  latitude 
as  to  relative  population  of  districts ;  they  all  follow  the 
lead  of  the  constitutional  apportionment.    The  present  ap- 
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portionment  divides  the  state  far  more  nearly  according 
to  population  than  any  one  of  the  previous  apportionments 
since  the  state  was  born. 

Now,  I  do  not  wish  to  be  misunderstood.  I  am  not  claim- 
ing that  because  previous  legislatures  have  violated  the  con?: 
stitution  the  legislature  of  1892  may  do  so  with  impunity.  I 
fully  understand  that  no  prescriptive  right  to  break  a  consti- 
tutional command  can  be  acquired.  I  am  simply  claiming 
that  it  is  apparent  that  the  constitution  confers  a  discretion 
on  the  legislature  as  to  the  population  of  districts,  a  discre- 
tion whose  limits  are  undefined,  and  that  in  considering  the 
limits  of  such  discretion,  contemporaneous,  long-continued, 
and  unchallenged  construction  by  the  legislature  is  of  great 
weight.  Here  we  have  a  practical  construction  placed  upon 
the  constitutional  requirement  by  the  constitution  makers 
themselves.  Wjb  have  also  forty  years  of  practical  con- 
struction by  the  legislature  following  the  constitutional 
construction,  unchallenged  until  now;  and  I  believe  it 
should  prevail.  If  it  does  prevail,  then  the  law  before  us 
is  unquestionably  valid. 

Considerable  stress  was  laid  upon  the  fact  that  under  the 
act  in  question,  where  counties  contained  more  than  one 
assembly  district,  the  county  was  not  divided  as  nearly 
equally  in  point  of  population  as  possible.  A  considerable 
number  of  instances  of  this  kind  were  commented  upon. 
It  was  claimed  that  in  such  case  a  new  unit  should  be  ob- 
tained, and  the  districts  made  to  conform  as  nearly  as  prac- 
ticable to  that  new  unit  in  population.  What  I  have  said 
as  to  the  legislative  discretion  applies  to  a  considerable  ex- 
tent upon  this  question.  The  limitations  of  contiguity  and 
compactness  interfere  with  equality  of  population,  and  the 
forty  years  practical  construction  is  equally  emphatic  in  its 
tendency  to  prove  that  no  inflexible  rule  of  this  kind  is  laid 
down  by  the  constitution.  It  is  very  evident  also  that  it 
would  be  very  undesirable  in  some  cases  to  divide  a  county 
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as  absolutely  even  as  possible.  Take  the  case  of  Racine 
county,  for  instance.  The  city  contains  a  populatton  of 
21,014  by  the  last  census,  and  the  country  towns  a  popula- 
tion of  15,254.  The  city,  by  this  law,  was  made  one  as- 
sembly district,  and  the  country  another.  Now,  here  was 
a  disparity  of  nearly  6,000  between  these  two  districts;  but 
is  it  not  manifest  that  the  county  will  probably  be  better 
represented  and  the  voters  better  satisfied  by  this  arrange- 
ment than  by  detaching  wards  from  the  city  and  adding 
them  to  the  country  district?  Any  man  with  any  ex- 
perience knows  that  the  attaching  of  city  wards  to  a 
country  district  is  apt  to  produce  discord  and  dissatisfac- 
tion. The  city  has  its  peculiar  interests,  and  the  country  has 
its  interests,  and  they  generally  conflict.  A  map  was  pre- 
sented, showing  how  the  county  could  be  divided  into  two 
districts  with  almost  exact  equality  of  population.  By  this 
map  the  first  and  second  wards  of  the  city  were  detached 
from  the  city  and  added  to  the  country  towns.  The  fan- 
tastic shape  of  the  proposed  district  would  rival  that  of  the 
original  district  from  which  it  is  said  the  word  '*  gerry- 
mander "  is  derived.  No  one  would  say  that  any  good  end 
could  be  subserved  by  such  a  carving  of  the  city. 

Now,  I  do  not  contend  that  these  remarks  apply  to  all 
the  districts  of  which  complaint  is  made.  They  do  apply 
to  some  extent  to  the  Janesville  district,  and  to  the  Eau 
Claire  district;  but  there  are  undoubtedly  disparities  in  the 
divisions  of  counties  for  which  no  particular  reason  ap- 
pears on  the  face  of  the  map.  With  regard  to  such  in- 
stances, it  is  clear  to  me  that  the  legislative  discretion  is  a 
wide  one  as  to  numbers;  that  they  may  consider  things 
such  as  the  community  of  interest,  facility  of  communica- 
tion, and  the  general  topography,  the  rapidity  with  which 
population  is  increasing,  and  many  other  things  which  this 
court  cannot  know,  and  with  which  it  has  nothing  to  do. 
This  court  cannot  take  evidence  as  to  these  outside  consid- 
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erations,  bat  I  have  no  doubt  of  the  power  of  the  legisla- 
ture, in  the  exercise  of  its  discretiop,  to  consider  thera. 
Such  considerations  were  urged  in  the  constitutional  con- 
vention in  makihg  the  first  apportionment,  and  it  is  clear 
that  they  were  acted  upon,  and  that  variations  in  popula- 
tions of  districts  were  thus  produced.  In  any  event,  the 
diflferences  within  county  lines  are  not  sufficient,  it  seems 
to  me,  to  authorize  any  court,  in  view  of  our  constitutional 
and  legislative  history,  to  set  aside  the  law  and  leave  the 
state  with  no  apportionment. 

A  few  general  observations,  and  I  Uave  the  subject.  I 
fear  we  are  entering  upon  a  period  of  judicial  apportion- 
ments. This  is  the  second  law  which  has  been  attacked 
within  a  few  months  in  this  court.  After  the  decision  on 
the  first  law,  the  legislature  was  reconvened  and  the  pres- 
ent law  enacted.  Now  this  law  is  attacked,  the  court 
holds  it  void,  and  points  out  in  its  opinion  wherein  the  con- 
stitution is  violated.  Presumably  another  session  of  the 
legislature  will  be  held,  and  another  attempt  will  be  made 
to  pass  an  apportionment  law  in  accordance  with  the  opin- 
ion of  the  court.  This  also  may  be  attacked  by  some  en- 
terprising citizen,  who  steps  into  court  with  his  private 
counsel  and  relates  to  the  court  the  burning  wrongs  of 
some  of  his  fellow-citizens  in  a  far  distant  county,  who  are 
all  unconscious  of  the  outrages  inflicted  on  their  rights  as 
citizens.  Again  the  court  will  pass  upon  the  questions 
raised,  and  inform  the  legislature  wherein  the  law  must  be 
corrected.  By  the  time  this  process  has  been  repeated  sev- 
eral times  more,  it  will  be  a  serious  question  whether  the 
law  finally  resulting  is  the  offspring  of  the  legislature  or 
of  the  court.  Has  not  the  legislature  acted  simply  as  the 
recorder  of  the  decrees  of  the  court?  Has  not  its  discre- 
tion vanished  and  been  supplanted  by  the  discretion  of  the 
court?  Has  not  the  court  in  fact. made  the  law,  and  thus 
invaded  the  province  of  its  co-ordinate  branch  of  the  gov- 
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emment?  Truly  I  think  these  queries  must  be  answered 
in  the  affirmative,  and,  if  so,  the  grave  nature  of  this  de- 
cision is  apparent.  The  court  has  assumed  to  itself  legis- 
lative power.  It  has  practically  substituted  its  discretion 
for  the  legislative  discretion.  No  essay  on  our  form  of 
government  is  necessary  to  show  that  an  encroachment  by 
one  branch  of  the  government  on  the  proper  powers  of 
one  of  its  co-ordinate  branches  is  a  greater  evil  than  the  evil 
of  gerrymandering.  I  am  not  by  any  means  defending  ger- 
rymandering. I  recognize  it  as  an  evil,  although  I  am  in- 
clined to  think  that  its  bad  effects  are  generally  overesti- 
mated. I  think  there  are  very  few,  if  any,  instances  where 
political  power  has  been  retained  by  the  minority  for  any 
length  of  time  by  means  of  the  gerrymander.  But,  how- 
ever this  may  be,  the  question  presented  now  is  not  whether 
the  gerrymander  is  an  evil,  but  what  are  the  limits  of  the 
discretion  which  the  legislature  may  constitutionally  exer- 
cise in  forming  legislative  districts? 

This  opinion  has  been  written  at  intervals,  amid  the  press 
of  exacting  and  onerous  judicial  duties.  The  writer  is 
aware  that  it  is  not  a  complete  discussion  of  the  questions 
involved  in  this  important  case,  nor  was  it  intended  to  be 
such  a  discussion.  It  was  simply  intended  as  a  statement 
of  the  grounds  upon  which  the  writer  feels  compelled  to 
dissent.  Holding  the  views  which  are  here  indicated,  it 
has  seemed  to  me  my  imperative  duty  to  place  on  record 
this  earnest  though  unavailing  protest. 

See  note  to  this  case  in  17  L.  R.  A.  145 ;  also  People  ex  rel  Carter  v» 
Rice,  16  I*  R  A-  836,  and  note.— Rep. 
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Eeed,  Appellant,  vs.  The  City  of  Madison,  Respondent. 

September  S  —  October  f 5, 1892. 

Municipal  corporations:  Injury  from  defective  sidewalk  to  child  play- 
ing and  traveling  thereon:  Contributory  negligence:  Notice  of  acci- 
dent 

1.  The  question  of  the  contributory  nef^ligence  of  a  child  injured  by 

reason  of  a  defective  sidewalk  is  to  be  determined  as  in  the  case  of 
an  adult,  except  tliat  the  child  should  not  be  held  to  as  high  a  degree 
of  care  and  responsibility. 

2.  The  liability  of  a  city  for  injuries  caused  by  clefective  sidewalks  is, 

in  this  state,  exclusively  statutory. 
8.  The  remedy  of  the  statute  in  such  case  is  available  only  to  those  who 
were  using  the  sidewalk  for  the  purpose  of  traveling  thereon  when 
injured. 

4.  The  fact  that  a  child  on  her  way  to  meet  playmates  was  running 

slowly  along  the  sidewalk  rolling  a  hoop,  is  not  inconsistent  with 
her  being  at  the  same  time  a  traveler  on  the  sidewalk,  where  the 
playing  with  her  hoop  did  not  divert  her  from  going  straight  on 
towards  her  destination. 

5.  The  rolling  of  her  hoop  before  her  was  not  per  se  negligence. 

6.  Sec.  1889,  R.  S.  (providing  that  no  action  for  an  injury  caused  by  a 

defective  sidewalk  shall  be  maintained  unless  notice  of  the  accident 
was  given  to  the  city  within  ninety  days),  is  applicable  to  an  action 
commenced  after  said  statute  took  effect,  although  the  accident 
occurred  fifty  days  prior  to  that  time. 

7.  The  complaint  in  an  action  against  the  city  commenced  by  a  parent 

within  ninety  days  after  an  injury  to  his  minor  child,  stating  all 
the  facts  required  by  sec.  1889^  R  S.,  to  be  stated  in  a  notice  of  the 
injury,  is  held  a  sufficient  notice  for  the  purposes  of  a  subsequent 
action  by  the  child. 

APPEAL  from  the  Circuit  Court  for  Dane  County. 

The  facts  are  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Sanhorn  <&  Kerr^ 
attorneys,  and  Rufus  JB.  Swithj  of  counsel,  and  oral  argu- 
ment by  Mr.  A,  Z.  Sanlom  and  Mr.  Smith.  They  argued, 
among  other  things,  that  the  general  rules  of  liability  of 
persons  and  corporations  towards  children  are  the  same  as 
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they  are  in  favor  of  adult  persons,  with  the  distinction  that 
a  much  less  strict  rule  is  held  in  respect  to  contributory 
negligence  upon  their  part.  Railroad  Co.  v.  Gladmon^  15 
Vail.  401;  Lynch  v.  Smith,  104  Mass.  62;  Ewen  v.  C.  cJ&iT. 
W.  R,  Co.  38  Wis.  613.  It  has  never  been  held,  except 
under  local  statutes,  that  a  child  injured  while  playing  on 
the  street  had  not  the  ordinary  right  to  go  to  the  jury  on 
the  question  of  contributory  negligence.  The  cases  may 
be  divided  into  three  classes :  (1)  Where  the  liability  is  in 
favor  of  persons  and  property  generally,  and  the  accident 
happens  to  the  child  either  wholly  engaged  in  play  or  using 
the  street  in  the  ordinary  way.  Here  it  is  held,  without 
dissent,  that  a  child  has  the  same  rights  as  an  adult.  Chir 
cago  V.  Eeefe,  114  111.  222;  Indianapolis  v.  Pmmelviany  108 
Ind.  530;  MoGuire  ^.^Spence,  91  N.  Y.'  303;  Donoho  v.  Vul 
can  Iron  Works,  1  Mo.  App.  447,  approved  75  Mo.  404; 
^cGarry  v.  Loomis,  63  N.  Y.  104;  Eunz  v.  Troy,  104  id. 
344;  Birkett  v.  Enickerhocker  L  Co.  110  id.  504;  Gulf,  C  cfe 
S.  F.  R.  Co.  V.  McWhirter,  77  Tex.  356;  Viokshurg  v. 
McLain,  67  Miss.  4.  (2)  Where  the  liability  is  purely  stat- 
utory, is  in  favor  of  travelers  only,  and  injury  happens  to  a 
child  engaged  in  play  alone,  not  being  at  the  time  walking 
or  running  on  the  street.  Here  it  is  held  there  can  be  no 
recovery.  Stinson  v.  Gardiner,  42  Me.  248 ;  Hill  v.  Bos- 
ton, 122  Mass.  344;  BlodgeU  v.  Boston,  8  Allen,  237;  Tighe 
V.  Loxoell,  119  Mass.  472;  Lyons  v.  Brookline,  id.  491. 
(3)  Where,  as  before,  the  liability  is  statutory,  confined  to 
travelers,  and  the  injury  happens  to  a  child  while  it  is  using 
the  street  for  travel  and  play  at  the  same  time.  In  such  a 
case  it  is  held  that  there  may  be  a  recovery.  BlodgeU  v, 
Boston,  8  Allen,  237 ;  Gullible  v.  Lowell,  144  Mass,  491 ;  Hunt 
V.  Salem,  121  id.  294;  Bliss  v.  South  Hadley,  145  id.  91. 
That  a  child,  injured  by  a  defect  while  seeking  diversion, 
exercise,  or  recreation  upon  the  street,  has  the  same  right  as 
an  adult  to  go  to  a  jury  upon  the  question  of  contributory 
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negbgence,  see,  also,  Birge  v.  Gardiner,  19  Conn.  509 ;  Eerr 
V,  Forgue,  54  III.  482;  Strong  v,  Stevens  Point,  62  Wis.  255. 
The  child  must  have,  in  such  a  case,  at  least  the  same  right 
as  one  who  was  violating  the  law  at  the  time  of  the  injury. 
See  Sutton  v.  Wainoatosa,  29  Wis.  21 ;  Phila.,  W.  cfe  B.  R, 
Co.  V.  Phila.  (&  H.  ds  O.  S.  T.  Co.  23  How.  209;  Schmidv. 
Humphrey,  48  Iowa,  652;  Wharton,  Neg.  sec.  331;  Robin- 
son V.  Pioche,  5  Cal.  460;  Alger  v.  Lowell,  3  Allen,  402; 
Cramer  v.  Burhngton,  42  Iowa,  315.  The  New  England 
rule  is  that  a  child  engaged  exclusively  in  play  upon  a  high- 
way or  street  is  not  a  traveler  under  their  local  statutes. 
Blodgett  v.  Boston,  8  Allen,  237;  Hamilton  v.  Boston,  14  id. 
475,  483 ;  Stinson  v.  Gardiner,  42  Me,  248.  But  plaintiff 
was  most  clearly  a  traveler,  even  within  the  strict  construc- 
tion of  those  statutes  made  by  the  New  England  courts. 
Blodgett  v.  Boston,  8  Allen,  237;  Runt  v.  Salem,  121  Mass. 
295 ;  Gulline  v.  Lowell,  144  id.  491 ;  Bliss  v.  South  Iladley, 
145  id.  91. 

Burr  W.  Jones,  for  the  respondent,  contended,  among 
other  things,  that  in  Wisconsin  the  liability  of  municipalities 
for  injuries  caused  by  defective  or  insufficient  streets  is 
purely  statutory,  not  only  as  to  towns  but  as  to  cities. 
StiUiiig  V.  Thorp,  54  Wis.  628,  532 ;  McLimans  v.  Lancaster, 
63  id.  596,  600.  The  states  which  reject  the  doctrine  of 
implied  liability  and  have  statutes  on  the  subject,  limit  the 
uses  to  which  the  highway  or  street  must  be  kept  in  repair. 
Only  those  who  are  using  the  streets  as  travelers  can  re- 
cover damages  under  these  statutes.  It  logically  follows 
that  in  such  states  there  is  no  liability  where  children  or 
others  are  injured  on  the  streets  while  engaged  in  playing. 
Blodgett  v.  Boston,  8  Allen,  237;  Tighe  v.  Lowell,  119  Mass. 
472;  Stinson  v.  Gardiner,  42  Me.  248;  Lyons  v.  Brookli7ie, 
119  Mass.  491;  Stickney  v.  Sal^m,  3  Allen,  374;  McCarthy 
V.  Portland,  67  Me.  167;  Richards  v.  Enfield,  13  Gray,  344. 
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It  has  been  held  that  the  word  "  property  "  used  in  the 
statute  does  not  include  property  unless  it  is  the  property 
of  a  traveler.  Uarper  v.  Milwaukee^  30  Wis.  365 ;  Liver- 
more  v.  Board  of  Freeholders^  31  N.  J.  Law,  512.  The  duty 
of  municipalities  is  complete  when  they  have  made  the 
streets  safe  for  travelers.    Ayer  v.  Norwkh^  39  Conn.  379 ; 

Wilson  V.  Granht/,  47  id.  73 ;  Ilewison  v.  New  Haven^  34  id. 
136;  Taylor  v.  Peckham^  8  R  I.  349;  Mc Arthur  v.  Sagi- 
nazoy  58  Mich.  357;  State  v.  Davis,  31  W.  Va.  390;  Kdley 
V,  Fond  du  Zacy  31  Wis.  179;  GoeUz  v.  Ashland,  75  id.  642; 

Wheeler  v.  Westport,  30  id.  392 ;  Foshay  v.  Glen  Haven,  25 
id.  288;  Hawes  v.  Fox  Lake,  33  id.  442 ;  Harper  v.  Mihoau- 
Tcee,  SO  id.  371;  Draper  v.  Ironton,  42  id.  696;  Houfev. 
Fulton,  29  id.  304;  Strong  v.  Stevens  Point,  62  id.  266.  The 
complaint  is  defective  in  that  it  has  no  allegation  of  notice 
as  required  by  sec.  1339,  R.  S,  Decisions  to  the  efifect  that 
statutes  of  limitation  do  not  apply  where  rights  have  be- 
come vested  unless  they  give  a  reasonable  time  to  bring 
action,  have  no  application  in  this  case.  It  has  been  fre- 
quently decided  that  rights  of  action  purely  statutory  may 
be  taken  away.  Beehe  v.  O^Brien,  10  Wis.  481 ;  Dillon  v. 
Linder,  36  id,  344;  McLinians  v.  Lancaster,  63  id.  600; 
Louisian/i  ex  rd.  Folsom  v.  Mayor,  109  U.  S.  285 ;  Chase  v. 
Curtis,  113  id.  464;  De  Moss  v.  Newton,  31  Ind.  219;  Satr 
ierlee  v.  Matthewson,  2  Pet.  380,  413 ;  O^Bannon  t?.  Z,  C.  tfe 
Z.  li.  Co.  9  Bush  (Ky.),  351.  But  if  a  reasonable  time 
must  have  been  given,  it  was  given  in  this  case,  since  the 
plaintiff  had  forty  days  in  which  to  serve  the  notice  after 
the  statute  went  into  effect,  and  a  much  longer  time  after 
the  statute  had  been  approved.  This  was  a  longer  time 
than  any  citizen  of  Massachusetts  has  under  similar  circum- 
stances. Statutes  of  Mass.  1882,  ch.  52,  p.  347,  requiring 
notice  within  thirty  days.  In  Maine  the  notice  must  be 
given  within  fourteen  days,  and  the  action  brought  within 
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one  year.  R  S.  Maine,  1883,  p.  256.  In  New  Hampshire, 
within  ten  days.  Statutes  of  N.  H.  1891,  ch.  76,  p.  22i. 
In  Vermont,  within  twenty  days.  Laws  of  1882,  No.  13, 
p.  30. 

Obton,  J.  The  accident  and  injury  complained  of  took 
place  on  the  evening  of  the  11th  day  of  September,  1878, 
about  6  o'clock,  when  the  plaintiff,  now  of  full  age,  was 
only  seven  years  old,  and  on  a  sidewalk  on  the  southerly 
side  of  Main  street,  opposite  lot  4,  block  50,  in  the  city  of 
Madison^  which  was  and  had  been  for  over  six  months  out 
of  repair  and  dangerous  to  travelers  at  that  place.  The 
plaintiff,  who  lived  with  her  father  and  mother  near  that 
place,  started  to  go  on  said  sidewalk  westerly  to  the  junc- 
tion of  Broom  and  Main  streets  to  visit  and  play  with  some 
playmates  of  hers  at  that  place,  taking  with  her  a  hoop 
and  a  pine  stick  about  eighteen  inches  long  to  propel  and 
guide  it  with.  While  she  was  running  slowly  down  the 
sidewalk  towards  her  place  of  destination,  guiding  and  fol- 
lowing her  hoop,  which  ran  down  the  walk  by  its  own  mo- 
mentum slightly  faster  than  an  ordinary  pedestrian  would 
usually  walk,  and  while  using  due  care,  the  end  of  one  of 
the  boards  of  the  walk,  which  stuck  up  several  inches  above 
the  other  boards  and  the  general  level  of  the  walk,  caught 
her  foot  and  threw  her  violently  down,  and  caused  the  stick 
she  held  in  her  hand  to  penetrate  her  left  eye  and  to  de- 
stroy its  sight ;  and  the  sight  of  her  right  eye,  by  sympathy, 
was  thereby  also  partially  lost. 

These  are  substantially  the  facts  set  out  in  the  complaint. 
It  is  also  alleged  in  the  complaint  that  Elisha  E.  Eeed,  the 
father  of  the  plaintiff,  on  the  11th  day  of  October,  1878, 
commenced  an  action  against  the^city,  for  and  on  account 
of  said  injury  to  the  plaintiff,  for  damages  to  himself;  and 
the  summons,  together  with  a  verified  complaint  in  the 
action,  were  duly  served  on  the  then  mayor  of  said  city, 
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and  the  city  appeared  and  answered  in  the  action.  A  copy 
of  said  complaint  is  attached  to  the  complaint  herein  as  an 
exhibit.  That  complaint  showed  the  same  insufficiency  and 
want  of  repair  of  the  sidewalk  at  the  same  place,  and  de- 
scribed the  particulars  thereof;  and  alleged  that  the  city 
authorities  had  six  months'  notice  thereof;  and  that  the 
plaintiff  was  the  father  of  the  present  plaintiff;  and  set  out 
the  circumstances  of  the  accident,  and  of  her  personal  in- 
jury, and  the  loss  of  her  services  occasioned  thereby.  When 
the  accident  happened,  and  said  former  action  was  com- 
menced, there  was  no  statute  requiring  notice  to  the  city 
officers  of  the  particulars  of  the  insufficiency  of  the  walk 
and  of  the  accident  and  injury,  within  ninety  days  there- 
after. Such  notice  was  first  required  by  sec.  1339,  R  S., 
which  took  effect  November  1,  1878,  when  there  were  yet 
remaining  about  forty  days  in  which  such  notice  might 
have  been  given.  There  was  no  other  notice  given  by  or 
for  this  plaintiff,  except  that  which  was  given  by  and 
through  said  complaint  by  her  father  and  natural  guardian. 
A  demurrer  to  the  complaint  was  sustained  by  the  cir- 
cuit court,  and  this  appeal  is  from  said  order.  The  posi- 
tions assumed  by  the  learned  counsel  of  the  respondent  in 
support  of  the  demurrer  will  be  disposed  of  in  their  order. 
Nearly  every  question  raised  has  been  decided  by  this  court. 

1.  The  plaintiff,  as  a  child  seven  years  of  age,  had  the 
same  rights  as  an  adult  traveler  on  the  highway  or  side- 
walk, and  her  negligence  is  to  be  determined  by  the  same 
principles  of  law,  according  to  the  circumstances  of  the 
case.  The  only  difference  is,  she  ought  not  to  be  held  to 
as  high  a  degree  of  care  and  responsibility.  Strong  v, 
Stevens  Point,  62  Wis.  255;  ICioen  v.  C.  <&  N.  W.  R.  Co.  38 
Wis.  613;  Johmonv.  C.  <&  .V.  W.  B.  Co.  66  Wis.  274;  BaU- 
road  Co.  v.  Oladmon,  15  Wall.  401 ;  Lynch  v.  Smithy  104 
Mass.  52. 

2.  As  contended  by  the  learned  counsel  of  the  respond- 
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ent,  the  liability  of  cities  for  injuries  caused  by  the  want  | 

of  repair  and  dangerous  condition  of  their  sidewalks  in  5 

this  state  is  exclusively  statutory.  This  has  been  so  clearly 
and  recently  decided  by  this  court  that  it  is  no  longer  open 
for  argument.  StUlmg  v.  Thorpy  54  Wis.  528,  and  the  cases 
cited  in  the  opinion ;  MoLimams  v.  Lancaster ^  63  Wis.  596. 

3.  The  remedy  of  the  statute  is  Available  only  to  those 
who  were  using  the  sidewalk  or  highway  for  the  purpose 
of  traveling  thereon  when  injured.  Foshay  t>.  OUn  Haven^ 
25  Wis.  288;  Wheder\.  WeatpoH,  30  Wis.  392;  KeUey  v. 
Fond  du  Lao^  31  Wis.  179;  Hawes  v.  Fox  Zaksy  33  Wis. 
442;  Ifarper  v,  Milwaukee^  30  Wis.  371;  Houfe  v.  FvZtony 
29  Wis.  304;  Draper  v.  Iroivtony  42  Wis.  696;  Qodtz  v.  A%h- 
landy  75  Wis.  642. 

4.  When  the  liability  is  statutory,  and  confined  to  trav- 
elers, as  above  held,  a  child  who  is  injured  while  using  a 
sidewalk  both  for  travel  and  for  play  at  the  same  time  may 
recover.  This  presents  a  new  question  to  this  court.  The 
nearest  it  has  been  involved  in  any  case  is  in  Strong  v. 
Stevens  Pointy  62  Wis.  255.  The  circuit  court  left  it  to  the 
jury  "  whether  the  boy  was  on  the  bridge  [through  which  ^ 
he  fell  into  the  river]  for  play  or  pastimey  and  not  for  the 
purix>se  of  going  over  it."  The  jury  found  for  the  plaintiff, 
and  the  judgment  was  affirmed  by  this  court.  From  this 
peculiar  language  of  the  instruction  the  jury  may  havb 
found  that  the  boy  was  on  the  bridge  both  for  play  and  to 
go  over  it.  It  is  said  in  the  opinion  '^  that  it  is  contended 
that  the  deceased  boy  was  not  a  traveler  upon  the  high- 
way, but  that  he  was  on  the  bridge  for  mere  play  or  pas- 
time." This  would  seem  to  be  a  strong  intimation  that  it 
would  be  no  objection  to  the  recovery,  if  the  boy  was  on 
the  bridge  both  for  play  and  for  travel  at  the  same  time. 
This  court,  having  followed  Massachusetts  in  respect  to 
other  questions  of  statutory  liability,  may  well  accept  the 
decbions  of  that  state  as  sufficient  authority  on  this  ques- 

Vou88— 13 

Digitized  by  VjOOQIC 


178  SUPREME  COUET  OF  WISCONSIN.  [85 

Reed  vs.  The  City  of  MadisoD. 

tion  also.  BlodgeU  v.  Boston^  8  Allen,  237;  ChMme  v, 
Lowell,  144  Mass.  491;  Hunt  v.  Salem,  121  Mass.  294; 
Bliss  V.  South  Hadley,  145  Mass.  91.  It  would  seem  to  be 
reasonable  that  if  the  person  injured,  whether  an  infant  or 
an  adult,  was,  in  a  proper  sense,  traveling  on  the  sidewalk, 
it  should  not  be  an  objection  to  his  recovery  that  at  the 
same  time  he  was  indulging  in  play  or  pastime  not  incon- 
sistent with  his  being  a  traveler  also.  A  person  passing 
from  place  to  place  on  a  sidewalk  is  a  travder  thereon.  He 
is  going  somewhere.  It  makes  no  diflferenoe  whether  it  is 
for  business,  or  for  pleasure,  or  merely  to  gratify  an  idle 
curiosity.  Chicago  v.  Keefe,  114  IlL  222.  It  is  not  unlaw- 
ful, wrong,  or  negligent  for  children  to  play  on  the  side- 
walk. McOa/rry  v.  Loomis,  63  N.  Y.  104.  The  plaintiff 
was  traveling  on  the  sidewalk  to  go  to  a  certain  place  to 
meet  her  playmates,  and  while  so  traveling  she  followed 
her  hoop,  which  she  guided  before  her.  The  hoop  acceler- 
ated her  traveling,  and  made  it  a  pleasure.  The  following 
and  guiding  her  hoop  did  not  make  her  any  the  less  a  trav- 
eler. She  did  not  stop  to  play  with  her  hoop  on  the  side- 
walk, and  the  playing  with  her  hoop  did  not  divert  her 
from  going  straight  on  towards  her  destination.  She  was 
a  traveler,  in  the  strictest  sense  of  the  word.  The  roll- 
ing of  her  hoop  before  her  was  not  per  ae  negligence,  but 
the  jury  may  consider  that  fact  on  the  question,  and  as  to 
whether  it  contributed  to  produce  the  injury.  Sutton  v. 
Wauwatosa,  29  Wis.  21;  Kutiz  v.  Troy,  104  K  T.  344. 
See  other  cases  cited  in  appellant's  brief. 

Every  case  must  be  decided  on  its  own  facts.  We  hold 
only  that,  in  this  case,  the  rolling  of  the  hoop  was  not  in- 
consistent with  the  plaintiff  being  at  the  same  .time  a  trav- 
eler on  the  sidewalk.  It  is  natural  for  a  child  to  play, 
early  and  late,  at  home  and  abroad,  going  and  coming,  and 
everywhere.  Because  it  plays  on  its  travels  on  the  side- 
walk it  should  not  be  declared  an  outlaw,  or  excluded  from 
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the  usual  remedies  of  the  law.  This  seems  to  be  a  very 
plain  case,  both  by  reason  and  authority,  that  this  little 
girl  was  a  traveler  on  the  walk  when  injured  by  reason  of 
its  defective  condition. 

5.  Another  ground  of  demurrer  is  that  there  was  no  no- 
tice in  writing  of  the  particulars  of  the  injury  given  to  the 
officers  of  the  city  within  ninety  days  after  its  occurrence. 

(1)  There  can  be  no  question  but  that  the  statute  refquir- 
ing  notice  is  applicable.  The  statute  took  effect  after  the 
lapse  of  about  fifty  days,  leaving  forty  days  in  which  it 
could  have  been  complied  with.  Plum  v.  Fond  du  LaOy  51 
Wis.  393 ;  Hughes  v.  Fond  du  Zoo,  73  Wis.  380.  There  was 
no  notice  in  writing  in  the  umialform  of  a  notice  given. 

(2)  The  notice  may  be  given  by  the  party  or  by  his  agent 
or  attorney.  The  father  of  the  plaintiff,  and  her  natural  ' 
guardian,  could  have  given  the  notice  in  her  behalf  as  her 
agent.  This  was  necessary,  she  being  under  disability  of 
infancy.  A  notice  by  one  of  the  beneficiaries  of  the  dam- 
ages is  sufficient  for  all  of  them.  In  Parish  v.  Eden^  62 
Wis.  272,  a  child  was  killed  by  a  defective  highway.  The 
father  gave  the  notice,  and  afterwards  sued  as  administra- 
tor for  the  benefit  of  himself  and  the  mother.  The  mother 
gave  no  notice.  That  was  a  stronger  case  than  this,  be- 
cause the  father,  as  such,  had  no  right  to  act  for  his  de- 
ceased child  before  his  appointment  as  administrator.  The 
court  said  in  that  case :  "  Notice  either  by  the  administra- 
tor or  one  of  the  hen^ficiariea  is  sufficient  to  charge  the  town 
for  the  wh4)le  damages.  Such  a  notice  informs  the  town  of 
the  location  and  nature  of  the  alleged  defect  in  the  high- 
way.- This  is  all  the  statute  requires."  The  complaint  of 
Elisha  R  Beed,  the  father  of  the  plaintiff,  against  the  city 
for  his  share  of  the  damages  caused  by  the  injury  of  his  in- 
fant daughter,  duly  served  on  the  mayor  on  the  11th  day 

^of  October, —  within  about  one  month  after  the  accident, — 
contains  everything  that  a  formal  notice  is  required  to 
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stat^,  and  even  more.  It "  stated  the  place  where  the  dam- 
age occurred,  and  described  the  insufficiency  or  want  of  re- 
pair whi(5h  occasioned  it,  and  stated  that  satisfaction  thereof 
is  claimed  of  such  city."  If  the  matters  stated  in  that  com- 
plaint had  been  contained  in  a  formal  notice  given  by  the 
father,  there  can  be  no  question  but  that  it  would  have 
been  sufficient.  The  same  matters  are  contained  in  a  com- 
plaint duly  verified.  Under  the  above  decision  of  this 
court,  the  notice,  even  in  such  form,  was  certainly  substan- 
tially sufficient  to  answer  the  requirement  of  the  statute  as 
a  condition  precedent  to  the  bringing  of  this  suit.  The 
main  and  essential  thing  was  a  notice  to  the  mayor  of  the 
facts  required  to  be  communicated  to  him  in  writing,  and 
this  was  done.  The  objection  to  the  sufficiency  of  such  no- 
'  tice  is  technical,  and  not  substantial.  In  Taylor  v.  Wohurn^ 
130  Mass.  494,  the  minor  son  was  killed,  and  two  minor 
daughters  injured,  by  the  defect  in  the  highway.  The 
father  gave  a  notice  to  the  town  officers  of  the  defect  and 
injury.  That  notice  was  held  sufficient  in  his  own  case  as 
administrator,  and  in  the  two  cases  brought  by  the  daugh- 
ters. 

Firatj  the  complaint  in  that  case  was  a  sufficient  notice; 
and,  second^  the  plaintiff  has  the  right  to  avail  herself  of  it 
as  a  condition  precedent  to  the  commencement  of  this  ac- 
tion ;  thirdy  there  was  nothing  in  respect  to  the  infancy 
of  the  plaintiff  when  the  accident  occurred  that  precludes 
her  recovery.  It  follows,  therefore,  that  the  complaint 
states  a  sufficient  cause  of  action,  and  that  the  demurrer 
was  improperly  sustained. 

By  tlie  Court — The  order  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  for  further  proceedings  according 
to  law. 
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DoHLANTRY  and  others,  Appellants,  vs.  The  Blub  Mounds 
Fire  and  Lightning  Insurance  Company,  Eespondent. 

September  3  —  October  25, 1892, 

Insurance  against  fire:  When  building  is  "  vacant:"*  Indivisible  contract: 
Forfeiture:  Estoppel 

1.  A  by-law  of  a  mutual  insurance  company  provided  that  it  would 

not  insure  unoccupied  dwelling  houses,  and  would  not  be  liable  for 
any  loss  on  any  dwelling  house  which  had  been  vacant  for  thirty 
days  previous  to  the  loss.  Held,  that  the  word  "  vacant "  was  used 
as  the  equivalent  of  "  unoccupied,"  signifying  merely  uninhabited. 

2,  No  one  resided  in  the  insured  house  for  over  a  year  before  the  fire, 

but  the  owners,  who  lived  a  mile  and  a  half  away,  had  occupied  it 
at  intervals  when  working  the  farm.  There  had  been  no  such  oc- 
cupancy within  two  months  of  the  fire.  Hdd,  that  the  house  had 
been  vacant,  within  the  meaning  of  the  by-law. 

8L  The  insurance  was  distributed  between  the  house  and  other  building 
on  the  farm  and  their  contents.  Held,  that  as  the  continued  ab- 
sence of  any  occupant  of  the  house  might  reasonably  be  presumed 
to  increase  the  risk  of  loss  of  the  other  buildings,  the  policy  was 
indivisible,  and  the  company  could  not  assert  a  forfeiture  as  to  the 
house  and  its  contents,  and  enforce  it  as  a  valid  policy  as  to  the 
other  property,  without  the  consent  of  the  assured. 

4.  A  claim  for  loss  of  the  house  and  a  part  of  its  contents  was  disallowed 
by  a  resolution  of  the  directors,  on  the  ground  that  th^  house  had 
been  unoccupied.  The  company  was  advised  of  this  action  at  its 
annual  meeting,  and  did  not  disapprove  of  it  The  directors,  how- 
ever, reported  to  the  same  meeting,  and  also  to  a  subsequent  annual 
meeting,  a  list  of  outstanding  valid  policies,  including  the  one  in 
suit  for  its  full  amount,  and  no  suggestion  was  made  that  it  had 
been  or  should  be  declared  forfeited.  Afterwards  an  assessment 
was  made  on  this  policy,  with  others,  and  the  assured  was  notified 
to  pay  the  same  and  did  sa  The  payment  was  reported  to  the 
directors,  who  made  no  objection  thereto  and  no  attempt  to  refund 
tlie  money  until  after  this  action  was  brought  Held,  that  the  comr 
pany  was  estopped  to  assert  the  invalidity  of  the  policy. 

APPEAL  from  the  Circuit  Court  for  Dane  County. 
This  is  an  action  upon  a  policy  of  insurance.    Defendant 
is  a  town  insurance  company,  organized  on  the  mutual  plan, 
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pursuant  to  the  statute.  On  November  21,  1884,  it  issued 
its  policy  No.  979  to  Mrs.  John  Dohlantry,  insuring  her 
against  loss  of,  or  damage  by  jSre  or  lightning  to,  a  dwell- 
ing bouse  and  its  contents,  in  the  sum  of  $525,  and  certain 
barns  and  a  granary  and  their  contents,  and  on  certain 
•stock,  all  on  the  same  farm  with  such  dwelling  house,  to 
the  amount  of  $1,050, —  in  all,  $1,575.  The  amount  of  in- 
surance on  each  building,  and  each  kind  of  property,  and 
on  the  stock,  is  separately  specified  in  the  policy.  The 
plaintiflfs  are  the  owners  of  the  insured  property  by  descent 
from  Mrs.  Dohlantry,  now  deceased,  whose  children  and 
heirs  they  are,  and  one  of  them  is  the  administrator  of  her 
estate.  On  March  26, 1887,  the  insured  dwelling  house  and 
a  portion  of  the  insured  contents  thereof  were  destroj^ed 
by  fire.  Such  dwelling  house  had  not  been  occupied  as  a 
residence  for  more  than  a  year  before  the  fire,  but  the  in- 
sured furniture  constantly  remained  therein. 

On  April  1,  1887,  one  of  the  owners  of  the  insured  prop- 
erty went  before  the  board  of  directors  of  the  insurance 
company,  and  submitted  to  an  examination  concerning  the 
loss.  After  such  examination  the  board  passed  the  follow- 
ing resolution:  "It  being  clearly  shown  to  the  board  of  di- 
rectors that  said  house  was  not  occupied,  but  vacant,  for 
four  months  previous  to  the  fire,  thereby  excluding  the 
company  from  the  liability  as  per  section  12,  by-laws.  Mo- 
tion carried  that  the  claim  of  Mr,  Dohlantry  be  disallowed." 
Section  12  of  the  by-laws,  above  mentioned,  is  as  follows: 
"  This  company  will  not  insure  unoccupied  dwelling  houses, 
and  will  not  be  liable  for  nor  pay  any  loss  on  any  dwelling 
house  which  has  been  vacant  for  thirty  days  previous  to 
the  occurrence  of  the  loss."  The  company  made  no  fur- 
ther declaration  of  a  forfeiture  of  the  policy.  In  January, 
1888,  and  again  in  January,  1889,  the  board  of  directors 
reported  to  the  company  the  policy  in  suit  as  a  valid  policy 
for  the  whole  amount  of  $1,575. 
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On  May  7,  1SS9,  an  assessment  of  two  per  cent  was 
made  by  tlie  board  of  directors  on  this  policy  and  all  otber 
outstanding  policias  issued  by  the  corapanyy  to  pay  losses 
which  occurred  after  the  plaintiffs' d^^elling  bouse  and  con- 
tents were  burned.  The  plaintiffs  paid  this  assessment  to 
the  treasurer  of  the  compauyj  and  the  pajnnent  was  duly 
reported  to  the  board  of  directors  and  the  company,  neither 
of  which  repudiated  the  assessment  of  plaintiffs^  policy. 

On  the  above  facts  the  circuit  court  directed  a  verdict 
for  the  defendant,  holding  that  the  policy  in  suit  had  be- 
come forfeited  by  non-occupancy  of  the  insured  dwelling 
house,  and  judgment  was  ordered  accordingly.  Plaintiffs 
appeal  from  the  judgment 

For  the  appellants  there  was  a  brief  by  Bashforel,  O'Oon- 
fwr  <£'  Polleys  and  J,  A^  Aylward^  and  oral  argument  by 
li,  M,  Mmhford  and  Mr.  AijlmarcL  They  argued,  inter 
€dia,  that  to  work  a  forfeiture  under  a  clause  in  the  by-laws 
the  clause  must  be  so  clear  and  plain  and  so  free  from  am- 
biguity  that  anyone  cannot  be  misled;  and  to  prevent  such 
forfeiture  the  court  will  construe  the  contract  of  insurance 
as  strongly  against  the  insurer  and  as  favorably  for  the 
insured  as  its  terms  will  permit.  Shqfer  v.  Phmnim  Ina, 
Co.  5:3  Wis.  3*U;  Wakefidd  v.  Orient  Ins,  Co.  50  id.  532; 
Kircher  v.  Mihvaukee  M.  M,  Ins,  Co,  74  id.  470;  Morse  v. 
Buffalo  F.  ci?  M.  Ins-  Co.  30  id.  534;  Jhn^inan  v.  Mer- 
ehanW  Im.  Co,  SI  N.  T.  184;  Boon  v.  ^tna  Im.  Co,  40 
Conn.  5S6;  National  Bank  ^.  Insurance  Co,  95  U,  S.  673, 
ti7S.  The  word  ''  vacant"  is  not  synonymous  with  "unoc- 
cupied,*' It  means  empty  of  everything  but  air,  Webster, 
Diet, ;  Worcester,  Diet, ;  Anderson,  Law  Diet. ;  Bouvier,  Law 
Diet, ;  1  Wood,  R  Ins.  224;  1  May,  Ins,  sec.  240 A ;  Ostrander, 
F.  Ins.  sec.  140;  Eetrman  v.  Merchants'  Ins,  Co,  44  N.  T* 
Puper.  Ct.  444;  S,  CSl  N.  T.  134;  Woodruff  t\  Imperial  K 
Inn,  Co,  S3  Id.  133;  Herrman  v,  Adnaiiv  F,  Ins,  Co.  85  id. 
lft*3.    The  levy,  acceptance,  and  retention  of  the  assessment 
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upon  this  policy  by  the  corapany,  with  knowledge  of  all  the 
facts  constituting  the  alleged  breach  of  contract,  is  a  waiver 
of  any  breach  known  at  that  time.  Erdmann  v.  Mutual 
Iris.  Co.  44  Wis.  376 ;  Joliffe  v.  Madison  Mut  Ins.  Co.  39 
id.  Ill ;  Jerdee  v.  Cottage  Grove  Mid.  Ins.  Co.  75  id.  345 ; 
Pahner  v.  St  P.  F.  <&  M.  Ins.  Co.  44  id.  201 ;  Osterloh  v. 
New  Denma/rk  M.  H.  F.  Ins.  Co.  60  id.  126;  Morrison  v. 
Wis.  0.  F.  M.  L.  Ins.  Co.  59  id.  162;  11  Am.  &  En^.  Ency. 
of  Law,  340 ;  2  Wood,  F.  Ins.  sec.  542 ;  Masonic  Mut.  Ben. 
4sso.  V.  Beck,  77  Ind.  203,  40  Am.  Rep.  295;  ViaU  v.  Gen- 
esee Mut.  Ins.  Co.  19  Barb.  440;  Phoenix  Ins.  Co.  v.  Lansing^ 
15  Neb.  494;  Keenan  v.  Dubuque  Mut.  F.  Ins.  Co.  13  Iowa, 
375;  Mershon  v.  If  at.  Ins.  Co.  34  Iowa,  87;  Schoneman  v. 
Western  H.  cfe  C  Ins.  Co.  16  Neb.  404.  The  failure  to  can- 
cel the  policy  and  notify  appellants  immediately  thereof, 
and  return  to  them  the  undertaking  and  the  unearned  pre- 
mium, was  a  waiver  of  the  alleged  forfeiture.  Wakefield  v. 
Orient  Ins.  Co.  50  Wis.  532,  536 ;  Joliffe  v.  Madison  Mut. 
Ins.  Co.  39  id.  Ill;  Morrison  v.  Wis.  0.  F.  M.  L.  Ins.  Co. 
59  id.  162;  Osterloh  v.  Dmmark  M.  H.  F.  Ins.  Co.  60  id. 
126;  Appleton  Iron  Co.  v.  British  Am:  Ins.  Co.  46  id.  23; 
2  Wood,  F.  Ins.  sec.  542;  1  May,  Ins.  sees.  67,  67(?,  67;/  ^^ 
trander,  F.  Ins.  45,  49,  50 ;  Mutual  L.  Ins.  Co.  v.  French,  30 
Ohio  St.  240;  11  Am.  &  Eng.  Ency.  of  Law,  342;  Teutonia 
L.  Ins.  Co.  V.  Anderson,  77  111.  384;  Georgia  M.  M.  L.  Ins. 
Co.  V.  Gibson,  52  Ga.  640 ;  Guernsey  v.  American  Ins.  Co. 
17  Minn.  104;  Otf^  v.  Ontario  cfe  Z.  M.  Ins.  Co.  5  Hill,  147. 
The  policy  was  not  divisible,  and  it  did  not  lie  with  the 
board  to  cancel  a  part  thereof.  Stevens  v.  QueerCs  Ins.  Co. 
81  Wis.  335 ;  Loomis  v.  Rockford  Ins.  Co.  id.  366 ;  Ilinman 
V.  Uartfoi'd  Ins.  Co.  36  id.  159 ;  Schumitsch  v.  Am.  Ins.  Co. 
48  id.  26,  30;  1  May,  Ins.  sees.  189,  249fl^/  1  Wood,  F.  Ins. 
383 ;  Hartshorne  v.  Agricultural  Ins.  Co.  50  N.  J.  Law,  427. 
For  the  respondent  there  was  a  brief  by  Burr  W.  Jones 
and  Olin  cfe  Butler,  and  oral  argument  by  Mr.  Jones  and 
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Mr.  t/1  M.  Olin,  They  coDtendedj  among  otlier  tin  age, 
ihat  the  building  was  vacant  and  unoccupied  within  the 
itteantng  of  the  policy  for  more  than  thirty  days  without 
consent.  Sonnebor/i  v.  MannfaeUirers^  Ins.  Co.  44  N*  J, 
\ai\\\  220;  Whiffwi/  V,  Bkick  R.  Ins.  Co.  YS  X.  Y.  117,  2S 
Am.  r.ep,  116,  IIS;  Wustum  %\  Citij  K  Ins.  O?,  15  Wis. 
138;  Fi(2geraldv.  Conn.  K  Im.  Co.  64  id.  4G3;  Sh\^j/er  v, 
A^,  U:  K  Ins.  Co.  5G  X.  U.  401 ;  Ifoors  t\  PA<i^mw  K  Inn. 
Co.  04  id.  140,  10  Am.  St.  Kep.  384;  Contineniai  Ins.  Co.  th 
Kyle^  19  Am.  St  Rep,  77,  82,  SO;  AUtmi  tJ,  Old  N.  S.  Im. 
Co.  80  K  C.  326;  Aahworth  v.  Builders'  M.  F.  Ins.  Co. 
112  Mass,  422;  Am^rimn  Im.  Co.  v.  Padjdd,  78  IIL  167 » 
Cookv.  ContinefitcU  Ins,  Co.  70  Mo<  610;  Phoenix  Ins*  Co, 
V,  Tucker,  92  111.  64;  Sexto7i  v.  IlnwJceije  Ih9,  Co.  69  Iowa, 
99;  Litek  v.  North  Brit  <J&  M,  Inn.  Co.  136  Mass.  491.  De- 
fendant was  not  estopped  to  assert  the  invalitlity  of  the  ]>o!- 
icy  either  by  the  assessment  or  by  its  acts  subsequent  to 
the  payment  thereof.  May,  Ins.  sees.  507»  50S;  I)  I  fid  v. 
Adams  Mnt.  Ins.  Co.  58  Pa.  St.  443,  98  Am.  Dec.  302; 
Beatti/  t\  Lycoming  Mut.  Ins.  Co.  66  Pa.  St.  9,  5  Am.  Kep. 
318;  Swtii  ^o.  Citizens'  Mul.  B.  Sol\  78  Me.  541 ;  Northwcsi^ 
mm  Mut.  L.  Ins.  Co.  v.  Afner?nan,  110  III  B2d ;  Ilifjgie  v. 
American  Lloyrh^  14  Fed,  Kep.  143.  The  contract  was  di- 
visible,  and  the  company  could  with  entire  propriety  re- 
fuse to  pay  that  part  to  which  it  had  a  vahd  defense,  and 
still  treat  the  policy  as  a  subsisting  policy  as  to  the  residue. 
LotmtiB  V.  liockfhrd  Ins,  Co.  81  Wis.  366. 

Ltox,  C.  J.  1,  Counsel  for  plaintiffs  maintained  in  their 
argument  that  the  above  by-law,  sec,  13,  is  not  violated 
unless  the  insured  dwelling  house  is  left  entirely  wiliiout 
inhabitants  or  goods  therein,  while  counsel  on  behalf  of 
the  comptLuy  maintains  that  it  was  violated,  and  tlie  ]>olicy 
rendered  Toid,  because  no  person  dwelt  in  the  houi^e  for 
thirty  days  and  more  before  it  was  burned,  although  the 
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usual  furniture  was  allowed  to  remain  therein.  The  argu- 
ments display  great  research,  and  numerous  cases  and  au- 
thorities are  cited  in  support  of  these  respective  positions. 
We  do  not  deem  it  necessary  to  discuss  and  determine  here 
the  question  whether  any  difiference  exists  in  the  signiJSca- 
tion  of  the  terms  "unoccupied"  and  "vacant,"  as  they 
are  usually  employed  in  insurance  policies,  or,  if  so,  what 
is  the  precise  signification  of  each  term ;  for  we  are  satis- 
fied that  the  term  "vacant,"  as  employed  in  the  policy  in 
suit,  is  the  equivalent  of  "  unoccupied."  It  is  conceded  that 
the  latter  term  signifies  only  that  the  house  is  uninhabited. 
If  the  construction  contended  for  by  counsel  for  plaintiffs 
were  to  prevail,  the  by-law  must  be  construed  to  mean  that, 
although  the  company  will  not  insure  an  unoccupied^  that 
is,  an  uninhabitedy  dwelling  house,  yet  if  an  insured  dwell- 
ing house  becomes  and  remains  unoccupied  or  uninhabited 
after  the  policy  is  issued,  no  matter  for  how  long  a  time, 
still  the  policy  remains  valid,  unless  the  house  becomes  ab- 
solutely vacant  for  thirty  days, —  that  is  to  say,  unless,  in 
the  language  of  some  of  the  cases,  it  is  empty  of  every- 
thing but  air.  If  such  is  the  meaning  of  the  by-law,  we 
should  not  expect  to  find  a  rule  against  insuring  unoccu- 
pied dwelling  houses.  We  think  the  construction  con- 
tended for  is  contrary  to  the  language  and  the  plain  intent 
and  meaning  of  the  by-law.  We  conclude,  therefore,  that 
it  was  competent  for  the  company  to  declare  the  policy 
Torfeited  if  the  insured  dwelling  house  was  unoccupied  for 
thirty  days  before  it  burned. 

2.  The  evidence  is  that  no  one  resided  in  the  insured 
dwelling-house  for  over  a  year  before  it  burned,  but  the 
owners  of  the  farm  occupied  the  house  at  intervals  when 
they  were  working  the  farm,  as  in  haying  and  harvest  time. 
There  was  no  such  occupancy  of  it  within  two  months  of 
the  fire.  The  owners  resided  one  and  one  half  miles  from 
such  house. 
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The  case  is  not  distinguishable  from  that  of  Fitzgerald  v. 
Conn,  F.  Ins,  Co,  64  Wis.  463,  wherein  it  was  held  that  a 
dwelling  house,  used  almost  precisely  as  the  one  in  question 
here  was  used,  was  "  unoccupied,"  within  the  meaning  of 
that  term  as  used  in  policies  of  insurance.  That  decision 
rules  this  case.  It  must  be  held  that  the  dwelling  house 
insured  by  the  policy  in  suit  was  unoccupied^  to  wit,  vdoant 
(as  that  term  is  employed  in  the  policy),  for  more  than 
thirty  days  before  it  was  burned,  and  hence  it  was  com- 
petent for  the  company  to  insist  that  the  policy  was  in- 
,  operative  and  void  when  the  dwelling  house  and  its  con- 
tents were  burned. 

8.  W©  are  satisfied  that  this  policy  is  indivisible,  and 
that  it  was  not  competent  for  the  company  to  assert  a 
forfeiture  thereof  as  to  the  dwelling  house  and  contents, 
and  enforce  it  as  a  valid  policy  as  to  the  other  insured 
property,  without  the  consent  of  the  insured.  No  such 
consent  was  given. 

In  Loorais  v.  Rockford  Ins,  Co,  77  Wis.  87,  the  rule  de- 
rived from  a  somewhat  extended  examination  of  the  cases 
was  laid  down  and  applied,  that,  "  although  the  insurance 
is  distributed  to  the  different  items  of  insured  property,  the 
contract  is  indivisible  if  the  breach  of  the  contract  as  to  an 
item  of  the  property  affects,  or  may  reasonably  be  sup- 
posed to  affect,  the  other  items  by  increasing  the  risk 
thereon."  It  requires  no  argument  to  show  that  in  this 
case  the  continued  absence  of  any  occupant  of  the  dwelling 
house  may  reasonably  be  presumed  to  increase  the  risk  of 
loss  of  the  barns  and  granary,  and  the  contents  thereof, 
situated  on  the  same  farm,  and  presumably  subject  to  the 
care  and  watchfulness  of  an  occupant  of  the  dwelling  house, 
which  the  contract  calls  for. 

4.  After  the  examination  of  one  of  the  owners  of  the  in- 
sured property,  on  April  1,  1887,  the  board  of  directors  of 
the  defendant  company  passed  the  resolution  or  vote  men- 
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tioned  in  the  above  statement  of  facts,  refusing  to  pay  the 
loss.  This  was  probably  a  sufficient  declaration  of  a  for- 
feiture of  the  whole  policy,  and,  had  no  further  action  been 
taken  by  the  board  or  company  affecting  the  policy,  it 
would  seem  that  the  direction  by  the  court  to  the  jury  to 
return  a  verdict  for  the  company  would  have  been  correct. 
But  such  further  action  was  taken  by  the  board  and  com- 
pany, and  it  is  claimed  that,  under  many  decisions  of  this 
court,  the  same  operated  as  a  waiver  of  the  forfeiture. 

The  record  of  the  annual  meeting  of  the  company,  held 
in  January,  1888,  shows  that  such  meeting  was  advised  of 
the  action  of  the  board  of  directors  of  April  1,  1887,  and 
did  not  disapprove  the  same.  The  record  also  shows,  if  we 
understand  it  correctly,  that  the  directors  reported  to  the 
same  meeting  a  list  of  outstanding  valid  policies,  and 
among  these  was  the  policy  in  suit  for  the  full  amount  of 
$1,575.  No  objection  was  made  to  the  validity  of  the  pol- 
icy, nor  was  there  any  suggestion  that  it  had  been  or  should 
be  declared  forfeited  and  erased  from  the  list.  At  the 
annual  meeting  in  January,  1889,  the  directors  again  re- 
ported the  policy  in  suit  as  a  valid  policy,  to  the  full  amount 
thereof,  against  the  company.  Again  the  validity  of  the 
policy  passed  unchallenged.  On  May,  7,  1889,  an  assess- 
ment of  two  per  cent,  was  made  on  all  outstanding  policies 
of  the  company,  and  the  policy  in  suit  was  assessed,  with 
the  others,  to  the  full  amount  thereof.  The  plaintiflFs  were 
notified  to  pay  such  assessment,  and  paid  the  same  to  the 
treasurer  of  the  company.  This  payment,  with  others,  was 
reported  regularly  to  the  board  of  directors.  No  objec- 
tion was  taken  thereto,  or  attempt  to  refund  the  money 
thus  paid,  until  after  this  action  was  commenced. 

It  seems  to  us  that  the  above-mentioned  acts  and  omis- 
sions of  the  company  and  its  board  of  directors  are  entirely 
inconsistent  with  the  claim  that  the  policy  is  forfeited^  By 
holding  the  plaintiffs  as  members  of  the  company,  and 
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their  property  as  insured  in  it, —  thiis  interposing  an  imped- 
iment to  their  obtaining  other  insurance  on  their  prop- 
erty,—  and  by  requiring  them  to  pay  an  assessment  for 
losses  occurring  after  the  alleged  forfeiture  of  the  policy, — 
thus  treating  the  policy  as  valid  by  holding  plaintiflfs  to 
the  performance  of  obligations  which  had  no  existence  if  it 
was  invalid, —  the  company  is  now  estopped  to  deny  its  va- 
lidity. The  cases  in  this  court  which  hol4  this  doctrine 
are  cited  in  the  brief  of  counsel  for  plaintiflfs.  The  princi- 
ple upon  which  they  are  decided  is  that  although  grounds 
exist  for  declaring  the  policy  forfeited,  yet  if  the  company, 
having  knowledge  of  all  the  material  facts,  takes  any  ac- 
tion to  the  prejudice  of  the  insured,  inconsistent  with  the 
claim  that  the  policy  is  forfeited,  it  is  estopped  to  assert 
the  invalidity  thereof.  "We  are  of  the  opinion  that  this  is 
such  a  case.  Hence  it  was  error  to  direct  a  verdict  for  the 
defendant,  for  such  direction  was  given  solely  upon  the 
ground  that  the  policy  is  forfeited. 

By  the  Court, —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  will  be  remanded  for  a  new  trial. 


GiLBBBT,  Appellant,  vs.  Lobebg  and  another,  Eespondents. 

September  3  —  October  f 5, 189!f, 

Pleading:  Joinder  of  causes  of  action. 

Deceit  in  ^be  sale  of  a  horse  is  an  injury  to  property  without  force, 
within  the  meaning  of  subd.  S,  sec.  2647,  R.  S.,  and  a  cause  of  action 
therefor  may  6e  united  with  a  cause  of  action  for  an  injury  to 
realty  by  wasta 

APPEAL  from  the  Circuit  Court  for  Shawano  County. 

The  complaint  alleges  two  causes  of  action,  the  first  being 
to  the  eflfect  that  the  defendants,  as  copartners,  jointly  hold- 
ing possession  of  the  premises  described  as  tenants  of  the 
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plaintiff,  did  in  NoveiUber,  1891,  tear  down  and  remove 
from  said  premises  a  valuable  barn,  being  a  part  of  the 
realty,  and  of  the  value  of  $100,  and  for  which  waste  the 
plaintiff  claims  under  the  statutes  double  damages.  The 
second  cause  of  action  alleged  that  in  February,  1891,  the  de- 
fendants, as  such  partners,  jointly  by  deceit  induced  the 
plaintiff  to  purchase  of  them  a  horse  that  was  worthless, 
and  pay  them  therefor  $50,  and  that  said  horse  ran  away, 
injuring  the  plaintiff,  for  which  he  claims  $100  damages. 

To  that  complaint  the  defendant  demurred  on  the  ground 
that  the  two  causes  of  action  alleged  were  improperly 
united.  From  an  order  sustaining  that  demurrer  the  plaint- 
iff appeals. 

For  the  appellant  there  was  a  brief  by  Thorn  cfe  Chuem- 
sey,  and  oral  argument  by  Gerrit  T.  Thorn. 

For  the  respondents  there  was  a  brief  by  M. «/.  WaUrichy 
attorney,  and  Sanborn  dk  Kerr^  of  counsel,  and  oral  argu- 
ment by  A.  Z.  Sanborn. 

Cassoday,  J.  The  statutes  applicable  to  the  case  at  bar 
are  to  the  effect  that  "  the  plaintiff  may  unite  in  the  same 
complaint  several  causes  of  action,  whether  they  be  such 
as  were  formerly  denominated  legal  or  equitable,  or  both, 
where  they  arise  out  of  .  .  v  .  (3)  injuries,  with  or  with- 
out force,  to  person  or  property,  or  either."  Sec.  2647, 
R  S.  This  section  also  includes  six  other  classes  of  actions, 
and  expressly  provides  that  the  several  "  causes  of  actions 
so  united  must  all  belong  to  one  of  these  classes,  and  must 
affect  all  the  parties  to  the  action,  and  not  require  differ- 
ent places  of  trial,  and  must  be  stated  separately."  Each 
of  the  two  causes  of  action  here  alleged  affects  all  the 
parties  to  the  action,  and  is  stated  separately,  and  they 
do  not  require  different  places  of  trial. 

The  only  remaining  question  is  whether  the  two  causes 
of  action  thus  alleged  both  *'  belong  to  one^^  of  the  seven 
different  classes  of  actions  mentioned  in  the  section  of  the 
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statute  cited.  The  prayer  of  the  complaint  is  simply  for 
a  money  judgment  for  the  aggregate  damages  sustained 
and  costs.  The  damages  claimed  for  waste  to  the  real  es- 
tate are  certainly  for  an  injury  to  property  with  force. 

The  question,  then,  is  whether  the  claim  for  damages  for 
deceit^ in  the  sale  of  the  horse  is  for  an  injury  to  property 
without  force,  for,  if  it  is,  then  it  belongs  to  the  same  class 
of  actions,  and  the  two  a.re  properly  united.  Under  simi- 
lar statutes,  it  has  been  frequently  held  that  the  words  "  in- 
juries, with  or  without  force,  to  .  .  .  property,"  in- 
clude all  injuries  which  a  person  sustains  in  his  rights  of 
property.  Cleveland  v.  Harrows,  59  Barb.  374;  De  Silver 
v.  Ilolden,  50  K  T.  Super.  Ct.  240,  6  Civil  Proc.  E.  124; 
ClarKs  AdrrCx  v.  IT.  cfe  St.  J.  R.  Co.  36  Mo.  214;  More  v. 
Massini,  32  CaL  590.  This  being  so,  it  necessarily  includes 
a  cause  of  action  for  fraud  or  deceit,  whereby  the  plaintiff 
has  suffered  injury  or  damage  by  reason  of  having  parted 
with  his  property  or  put  hims.elf  under  obligations  to  do 
so.  Hid.  See,  also,  Pom.  Eem.  &  Eem.  Eights,  §  495  j 
Maxw.  Code  PI.  351.  Thus,  in  Cleveland  v.  Barrows,  59 
Barb.  374,  it  is  said :  "  Fraud  is  a  wrong,  and  if  a  party 
thereby  obtains  from  another  property,  it  is  an  injury  to 
the  property  of  such  other,  in  the  same  sense,  precisely, 
as  though  the  wrongdoer  had  taken  the  property  tortiously 
and  converted  it.  The  law  affords  the  injured  party  the 
same  remedy  in  either  case.  In  both  cases  it  is  property 
wrongfully  obtained.  .  .  .  Fraud  belongs  to  the  class 
of  injuries  denominated  *  injuries  to  property.' "  It  may 
be  added  that  unless  fraud  and  deceit  be  regarded  as  in- 
juries to  property, —  that  is  to  say,  to  the  rights  of  prop- 
erty,—  they  do  not  come  within  any  of  the  seven  classes 
of  cases  mentioned  in  the  statute  cited. 

By  t/ie  Court. —  The  order  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  further  proceedings 
according  to  law. 
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Chopin,  by  guardian  ad  litem^  Respondent,  vs.  Thb  Badqbb 
Paper  Company,  Appellant/ 

September  6  —  October  f 5,  i^Pf . 

Master  and  Bervant:  Dangerous  employment:  Duty  to  warn  aerwint  of 
the  risk:  Special  verdict:  Instructions  to  jury:  Evidence. 

1.  Plaintiff,  a  boy  eighteen  years  old,  was  injured  by  having  his  hand 
caught  between  cogwheels  of  defendants  paper  machine  which  he 
was  oiling.  Upon  the  evidence,  it  is  held  that  it  was  a  question  for 
the  jury  whether,  from  his  previous  experience  with  machinery, 
plaintiff  should  have  comprehended  the  risk  so  that  warning  or  in- 
struction by  defendant  was  unnecessary. 

0.  The  court  submitted  for  answer  in  a  special  verdict  the  question 
whether  plaintiff  was  ''of  sufficient  age,  understanding,  and  ex- 
perience in  the  business  "  to  comprehend  the  danger,  but  instructed 
the  jury  that  the  fact  that  he  was  of  sufficient  age  and  understand- 
ing had  been  conceded  or  established  by  the  evidence,  so  that  they 
might  consider  that  a  settled  point  unless  they  had  seen  something 
in  the  progress  of  the  case  or  in  plaintiff's  conduct  or  manner  of 
testifying  which  led  them  to  a  different  conclusion.  This  was  fol- 
lowed by  repeated  instructions  that  the  only  inquiry  in  answering 
this  question  was  as  to  plaintiff's  experience.  Held^  that  in  view  of 
these  latter  instructions,  the  jury  could  not  have  been  misled  by  the 
inclusion  of  the  unnecessary  elements  in  the  question,  or  by  the  ap- 
parent inconsistency  in  the  first  instruction. 

8L  An  instruction  that»  if  the  jury  answered  in  a  certain  way  certain 
questions  in  the  special  verdict,  they  need  go  no  further,  although 
it  indicated  to  the  jury  the  effect  which  their  answers  would  have 
upon  the  judgment^  is  held  not  to  have  been  error,  wiiere  the  jury 
were  cautioned  that  they  were  not  to  consider  the  effect  of  their 
answers;  and,  in  view  of  such  caution,  instructions  as  to  the  effect 
of  the  negligence  of  the  respective  parties  on  the  general  question 
of  liability,  though  open  to  criticism,  will  not  work  a  reversal. 
Ryan  v.  Rockford  Ins.  Co.  77  Wis.  811,  distinguished. 

4b  The  admission  of  evidence  that  there  would  have  been  less  danger 
in  using  an  oil  can  with  a  longer  nozzle,  and  that  the  gearing  was 
uncovered,  was  not  error,  the  jury  being  instructed  that  these  facts 
were  merely  to  assist  in  determining  how  dangerous  the  work  was. 
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5.  Evidence  that  machines  of  this  kind  were  not  generally  covered  was 
properly  excluded,  there  being  no  claim/of  negligence  in  furnishing 
an  improper  machine. 

6L  A  refusal  to  submit  questions  for  the  special  verdict,  the  answers  to 
which  would  have  thrown  no  light  on  the  issues,  is  held  proper. 

APPEAL  from  the  Circuit  Court  for  Outagamie  County. 

This  action  was  brought  to  recover  damages  for  personal 
injuries  suffered  by  plaintiff  while  in  the  employ  of  defend- 
ant on  the  12th  day  of  February,  1888.  On  that  day  the 
plaintiff,  being  eighteen  years  of  age,  was  employed  by  de- 
fendant to  work  in  some  capacity  about  a  paper  machine 
in  defendant's  mill.  Plaintiff  claims  to  have  been  em- 
ployed as  a  cutter  boy,  and  defendant  claims  he  was  em- 
ployed as  back'  tender.  Immediately  after  going  to  work 
he  was  sent  by  the  foreman  of  the  tnachine  to  oil  the  gear- 
ing, the  machine  being  then  in  motion.  The  machine  was 
what  is  known  as  a  "  double  decker,"  having  two  rows  of 
unprotected  cogwheels,  about  four  feet  in  diameter,  upon 
one  side.  Each  one  of  the  upper  cogwheels  is  geared  to 
work  into  two  of  the  lower  wheels.  It  was  the  bearings 
on  this  side  of  the  machine  which  the  plaintiff  was  sent  to 
oil.  Above  each  of  the  lower  wheels  was  a  triangular 
space  something  like  a  foot  in  width  at  the  base,  and  taper- 
ing upwards  to  four  inches  in  width.  In  this  triangular 
space,  and  about  ten  inches  inside  of  the  face  of  the  cog- 
wheels, was  the  journal  of  a  roller  called  a  "  dryer,"  which 
carries  the  paper  from  cylinder  to  cylinder.  This  journal 
it  was  necessary  to  oil  through  a  small  hole  in  the  journal 
box.  The  plaintiff  was  given  a  squirt  oil  can  eight  and 
one-half  inches  in  length,  and  while  oiling  one  of  these 
journals  his  right  hand  was  drawn  between  the  upper  and 
lower  cogwheels,  and  so  mangled  as  to  require  amputation. . 

The  complaint  charged  negligence  in  setting  plaintiff  at 
snch  dangerous  work  without  experience,  and  without  in- 
struction or  caution  as  to  its  dangerous  character.  The 
Vol.88— 13 
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answer  consisted  practically  of  a  general  denial.  A  motion 
for  a  nonsuit  at  the  close  of  plaintiflTs  testimony  was  over- 
ruled, and  exception  taken. 

The  jury  rendered  a  special  verdict  as  follows:  "(1)  Was 
the  plaintiflf  injured  while  engaged  in  oiling  a  paper  ma- 
chine in  the  paper  mill  of  defendant?  Answer  hy  the  Court: 
Yes.  (2)  Was  he  so  engaged  in  oiling  said  paper  machine  by 
direction  of  a  person  having  control  and  direction  of  the 
work  of  the  employees  on  said  machine?  Answer  by  the 
Court:  Yes.  \S)  Was  the  plaintiff  of  sufficient  age,  under- 
standing, and  experience  in  the  business  to  comprehend 
the  dangers  incident  to  such  work  or  employment?  (To 
the  submission  of  said  question  the  defendant  objected. 
Objection  overruled.  Defendant  excepted.)  Answer:  No. 
(4)  If  you  answer  the  thifd  question,  *  No,'  then  answer 
this  question:  Had  the  plaintiff  been  sufficiently  instructed 
or  cautioned  by  the  agents  or  employees  of  the  defendant 
as  to  the  danger  of  the  work,  so  as  to  enable  him  to  com- 
prehend and  understand  it,  prior  to  the  accident?  This 
question  was  answered,  with  the  consent  of  both  parties,  by 
the  court,  *  No.'  (5)  Was  the  plaintiff,  at  the  time  the  ac- 
cident happened,  using  such  care  and  attention  in  the  per- 
formance of  the  work  he  was  engaged  in,  as  an  ordinary, 
prudent,  and  careful  person  of  the  same  age,  understand- 
ing, and  experience  would  have  used?  (To  the  submission 
of  said  question  the  defendant  objected.  Objection  over- 
ruled. Defendant  excepted.)  Answer:  Yes.  (6)  What 
amount  of  damages  has  the  plaintiff  sustained  by  reason  of 
the  injury?  Answer:  $5,000."  From  judgment  for  the 
plaintiff,  entered  on  such  verdict,  defendant  appealed. 

For  the  appellant  there  was  a  brief  hy  A.  A,  Nugent^  at- 
torney, and  Nash  &  JVash,  of  counsel,  and  oral  argument 
by  Z.  J.  Nash. 

For  the  respondent  there  was  a  brief  by  Wigman  &  Mar- 
tin^ and  oral  argument  by  P.  H.  Martin, 
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WiNSLow,  J.  I.  The  motion  for  a  nonsuit  was  properly 
overruled.  The  basis  of  the  motion  was  that  plaintiff's  own 
testimony  shows  that  he  comprehended  and  assumed  the 
risk  of  the  dangers  incident  to  the  work  he  was  doing. 
The  court  would  not  have  been  justified  in  so  holding. 
That  the  work  of  oiling  this  interior  journal  was  one  of 
considerable  danger  while  the  machine  was  in  motion  can- 
not be  doubted.  It  is  true,  the  testimony  showed  that  the 
plaintiff  had  been  employed  about  machinery  for  a  number 
of  years ;  that  he  had  been  employed  as  a  cutter  boy  in  an- 
other paper  mill  for  more  than  a  year  before  he  went  to 
work  for  the  defendant,  and  had  frequently  oiled  a  paper 
machine  while  so  employed.  The  machine  which  he  so 
oiled,  however,  was  what  is  known  as  a  "  single  decker." 
It  had  but  one  row  of  large  cogwheels  working  together, 
and  had  no  bearing  surrounded  by  cogwheels,  as  was  the 
bearing  which  the  plaintiff  was  engaged  in  oiling.  It  is 
true, also,  that  the  plaintiff  testified  that  he  saw  the  triangular 
place  between  the  wheels  where  he  must  insert  his  hand 
with  the  can,  and  knew  that  if  his  hand  was  caught  be- 
tween the  wheels  il  would  be  crushed,  and  that  he  must  not 
let  his  hand  touch  the  wheels.  It  need  scarcely  be  said 
that  any  boy  of  a  dozen  years  of  age  who  had  ever  seen 
cogwheels  at  work  would  know  that  his  hand  would  be  in- 
jured if  thrust  between  the  cogs,  but  it  is  evident  that 
knowledge  of  the  probable  result  of  the  insertion  of  the 
hand,  and  appreciation  of  the  risk  or  possibility  that  his 
hand  might  be  accidentally  drawn  between  the  wheels,  are 
two  entirely  different  things.  The  court  rightly  held  that 
the  question  whether  the  plaintiff,  from  his  previous  ex- 
perience with  machinery,  should  have  comprehended  the 
risk,  so  that  warning  or  instruction  by  defendant  was  un- 
necessary, was  a  question  to  be  settled  by  the  jury.  We 
shall  not  review  the  many  cases  cited  by  appellant's  counsel 
where  courts  have  held  that  the  evidence  conclusively 
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showed  comprehension  of  the  risk  involved,  and  conse- 
quently that  warning  was  unnecessary.  No  two  cases  are 
alike  in  their  facts.  In  this  case  we  are  satisfied  that  the 
question  was  properly  for  the  jury. 

IL  The  third  question  of  the  special  verdict  submitted 
to  the  jury  was  the  question  whether  the  plaintiff  was  of 
sufficient  age^  understanding^  and  experience  in  the  business 
to  oomprehend  the  danger.  In  connection  with  this  ques- 
tion the  jury  were  charged  as  follows:  "  In  answering  that 
question  it  has  been  conceded  by  counsel,  and,  whether  it 
had  been  or  not,  is  the  fact,  as  appears  from  the  uncontra- 
dicted evidence,  that  the  plaintiflf  was  of  sufficient  age,  so 
far  as  the  question  of  age  is  concerned, —  the  plaintiflf  was 
of  sufficient  age  to  enable  him  to  perform  the  duties  which 
he  was  called  upon  to  perform.  And  so  with  regard  to  his 
understanding  or  his  general  intelligence, —  his  capacity  to 
understand  these  things, —  that,  I  believe,  has  been  con- 
ceded ;  but,  whether  it  has  or  not,  it  appears  very  plainly 
from  the  evidence  that  he  was  at  least  of  average  intelli- 
gence and  capacity.  So  you  may  consider  that  as  a  settled 
point  in  this  case,  unless  you  have  seen  anything  in  the 
progress  of  this  case,  in  the  conduct  of  the  plaintiflf  or  in 
the  manner  of  his  testifying, —  anything  of  that  kind, — 
which  leads  you  to  a  diflferent  conclusion." 

It  is  claimed  that  the  question  should  not  have  included 
any  inquiry  as  to  the  plaintiflPs  age  or  understanding,  be- 
cause it  had  been  practically  conceded  that  in  both  respects 
plaintiflf  was  sufficiently  equipped,  and  that  the  instruction 
just  quoted  was  entirely  inconsistent  and  confusing.  There 
is  evidently  some  justice  in  these  claims.  If  plaintiflf  was 
conceded  to  be  sufficiently  endowed  with  age  and  intelli- 
gence, then  there  was  no  good  purpose  subserved  in  includ- 
ing those  elements  in  the  question,  and  the  jury  might 
p6ssibly  be  confused  thereby.  So,  too,  the  addition  of  the 
clause  in  the  instruction  which  seems  to  give  the  jury  leave 
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to  consider  the  conduct  of  the  plaintiff  on  the  stand  in  judg- 
ing of  his  inteUigence  seems  inconsistent  with  the  previous 
sentences. 

If  there  were  nothing  further  on  the  subject,  the  ques- 
tion would  present  some  difficulty,  but  we  think  when  the 
whole  charge  is  considered  there  is  no  room  for  the  conten- 
tion that  the  jury  could  have  been  misled  or  confused.  In 
.this  same  connection  the  judge  charged  as  follows:  "For 
your  guidance  in  answering  the  third  question  the  court 
instructs  you  that  the  undisputed  evidence  shows  that  the 
plaintiff  was  of  sufficient  age  to  qualify  him,  as  far  as  age 
alone  could  do  so,  to  do  the  work  of  oiling  the  paper  ma- 
chine in  question.  Likewise  the  undisputed  evidence  shows 
that  the  plaintiff  had  sufficient  intelligence  and  general 
ability  to  qualify  him,  so  far  as  intelligence  and  general 
ability  could  do  so,  to  perform  that  work.  You  are  there- 
fore required,  in  answering  this  question,  to  inquire  simply 
into  that  branch  of  the  question  relating  to  the  plaintiff's 
experience,  and  you  will  answer  this  question,  *  Yes,'  or 
*  No,'  according  as  you  shall  find  the  fact  to  be  that  he  did 
or  did  not  possess  experience  sufficient  to  enable  him  to 
perform  the  work  of  oiling  the  machine  in  question  with 
safety  to  himself,  while  using  ordinary  and  reasonable  care 
on  his  part  to  avoid  accident  and  injury."  And  again : 
"  So,  if  you  find  that  at  the  happening  of  the  accident  the 
plaintiff  had  acquired  sufficient  experience  to  enable  him  to 
perform  the  duties  of  that  position  safely,  it  does  not  make 
any  difference  how  or  when  or  where  he  acquired  that  ex- 
perience, and  if  you  so  find  your  answer  to  the  third  ques- 
tion will  be, '  Yes.'  "  And  again :  "  So  your  answer  to  the 
third  question  will  depend  on  whether  you  find  that  the 
plaintiff  was  of  sufficient  experience^  taking  his  age  and 
understanding  into  account,  to  have  performed,  with  ordi- 
nary safety,  the  duties  that  were  assigned  to  him.  If  you 
so  find,  your  answer  to  that  question  will  be,  *  Yes; '  and  I 
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may  say  right  here,  if  you  answer  that  question,  '  Yes,' 
that  is  the  end  of  this  cjase,  so  far  as  you  are  concerned. 
You  need  go  no  further.  Stop  right  there,  and  bring  in 
your  special  verdict  with  the  answer  to  that  question,  'Yes.' 
That  ends  this  case,  so  far  as  this  court  is  concerned.  If 
you  find  that  he  was  not  of  sufficient  experience,  taking  his 
age  and  understanding  into  account,  then  you  will  answer 
this  question,  'No,'  and  will  proceed  to  answer  the  other 
questions  in  the  special  verdict  which  are  propounded 
therein." 

In  view  of  the  frequent  and  repeated  instruction  that 
their  only  inquiry  in  answering  this  question  was  as  to  the 
plaintiff's  experience,  we  do  not  think  the  jury  could  have 
been  misled  by  the  insertion  of  the  words  "age"  and  "  un- 
derstanding "  in  the  question,  nor  by  the  apparent  incon- 
sistency in  the  first  part  of  the  instructions  concerning  his 
understanding. 

III.  The  jury  w«re  instructed  that  "if  you  answer  the 
third  question,  '  Yes,'  you  need  go  no  further ;  and  if  you 
answer  the  fifth  question,  *No,'  you  need  go  no  further; 
you  need  not  answer  the  last  question." 

It  is  claimed  by  appellant  that  by  these  instructions  the 
jury  were  distinctly  advised  of  the  effect  their  answers 
would  have  upon  the  judgment,  and  that  this  was  error  un- 
der the  ruling  of  this  court  in  i?ya?i  v.  Rockford  Ins,  Co, 
77  Wis.  611,  The  two  oases  bear  little  resemblance.  In 
the  Rya/n  Case  a  general  verdict  was  rendered  in  connec- 
tion with  the  special  verdict,  and  the  trial  judge  industri- 
ously explained  to  the  jury  how  the  special  questions 
should  be  answered  in  order  to  be  consistent  with  a  general 
verdict  in  favor  of  either  partj'.  Furthermore  the  jury 
were  not  cautioned  that  they  should  not  consider  the  effect 
which  their  answers  as  to  special  facts  submitted  might 
have  upon  the  judgment  in  the  case.  This  was  held  error, 
because  calculated  to  defeat  the  object  of  the  statute,  which 
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is  to  secure  direct  answers  to  the  special  questions,  free 
from  bias  or  prejudice  in  favor  of  either  party.  In  the 
present  case  both  the  third  and  fifth  questions  were  crucial 
questions,  so  far  as  plaintiffs  case  was  concerned.  If  the 
third  question  was  answered  in  the  affirmative,  the  plaint- 
iff was  defeated,  regardless  of  the  findings  upon  other  ques- 
tions. It  would  seem  to  be  an  unreasonable  waste  of  time 
and  labor  to  require  the  jury,  after  disposing  of  the  case 
by  an  affirmative  answer  to  this  question,  to  spend  hours, 
perhaps  days,  in  endeavoring  to  arrive  at  an  agreement  on 
a  question  which  had  thus  become  perfectly  immaterial. 
There  are  probably  few  cases  tried  in  which  rulings  are 
not  made  during  the  course  of  the  trial  which  clearly  indi- 
cate to  the  jury  the  eflfect  on  the  result  of  the  answer  to 
some  question  or  questions,  but  no  one  would  contend  that 
the  verdict  was  therebv  vitiated.  It  is  to  be  noticed  also 
that  the  circuit  judge  in  this  case  properly  cautioned  the 
jury  that  they  had  nothing  to  do  with  the  eflfect  of  their 
answers;  that  their  sworn  duty  was  to  answer  the  ques- 
tions correctly  and  honestly  from  the  evidence,  leaving  the 
result  out  of  the  case  entirely,  as  that  belonged  to  the 
court.  Without  questioning  the  doctrine  laid  down  in  the 
Ryan  Case^  we  hold  that  there  was  no  error  in  the  above- 
quoted  remarks  of  the  circuit  judge  in  the  present  case. 

Akin  to  this  question  is  another  point  raised  by  the  ap- 
pellant. The  jury  were  charged,  in  eflfect,  that,  if  plaintiflE 
was  guilty  of  negligence  directly  contributing  to  the  acci- 
dent, the  defendant  could  not  be  held  liable ;  and,  further, 
they  were  informed  of  the  circumstances  under  which  a 
failure  to  caution  the  plaintiflf  might  render  the  defendant 
liable.  It  is  ^not  objected  that  these  instructions  contained 
bad  law,  but  that  they  were  inapplicable  to  a  case  where 
only  a  special  verdict  was  called  for.  There  is  some  force 
in  the  criticism,  and  we  should  certainly  have  been  better 
pleased  if  the  court  had  refrained  from  instructing  the  jury 
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as  to  the  eflfect  of  the  negligence  of  either  party  on  the 
general  question  of  liability ;  but,  considering  the  fact  that 
the  jury  were  fully  cautioned  that  they  were  not  to  con- 
sider the  eflfect  of  their  answers  on  the  judgment:  we  should 
not  feel  justified  in  reversing  the  judgment  upon  this 
ground. 

IV.  It  is  charged. as  error  that  the  court  permitted  a 
witness  to  state  that  there  would  have  been  less  danger  in 
using  an  oil  can  with  a  longer  nozzle,  and  also  that  testi- 
mony was  admitted  showing  that  the  gearing  was  uncov- 
ered. The  first  proposition  would  seem  to  be  a  self-evident 
fact;  the  second  was  a  fact  constituting  part  of  the  t^ 
fje^toB,  The  jury  were  told  that  they  could  not  hold  de- 
fendant liable  because  it  did  not  furnish  a  longer  oil  can  or 
did  not  cover  the  machinery,  and  that  the  only  use  that 
could  be  made  of  these  facts  was  to  assist  in  determining 
how  dangerous  the  work  was  in  which  he  was  engaged. 
The  jury  were'  certainly  entitled  to  consider  these  facts  in 
judging  of  the  degree  of  danger  to  which  plaintiflf  was  ex- 
posed, as  bearing  on  the  duty  of  defendant  to  warn  him  of 
the  danger,  and  such  seems  to  be  the  eflfect  of  the  instruc- 
tions. The  fact  that  machines  of  this  kind  were  not  gen- 
erally covered  at  the  time  of  the  accident  was  not  material, 
and  testimony  as  to  that  fact  was  properly  ruled  out.  No 
claim  was  made  of  negligence  in  furnishing  an  improper 
machine. 

V.  The  defendant  proposed  two  additional  questions  for 
the  special  verdict  which  the  court  refused  to  give.  They 
were  as  follows :  "  (8)  How  long  does  a  boy  of  average  abil- 
ity and  intelligence,  of  the  age  of  seventeen  or  eighteen 
years,  need  to  be  employed  in  the  work  of  a  cutter  boy 
upon  a  single-deck  paper  machine  to  learn,  by  his  own  ob- 
servations and  experience,  how  to  oil  up  a  double-deok 
paper  machine  with  safety  to  himself?"  "(10)  Was  there 
any  danger  in  oiling  at  the  place  where  the  plaintiflf  was 
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injured,  except  the  risk  or  danger^  of  having  his  hand 
caught  between  the  lower  and  right-hand  upper  wheel?" 
The  answers  to  neither  of  these  questions  would  have 
thrown  any  light  on  the  issues  in  this  case.  They  were 
properly  refused. 

A  number  of  other  exceptions  to  rulings  are  presented. 
None  of  them  seem  to  us  well  taken,  and  they  will  not  be 
noticed  in  detail.  The  case  seems  to  have  been  fairly  tried 
and  submitted. 

By  ike  Court. —  Judgment  of  the  circuit  court  affirmed. 


Simpson,  Appellant,  vs.  Sneolode  and  others,  Respondents. 

September  6  —  October  f 5, 189^, 

Limitation  of  actions:  Adverse  possession  of  land:  Original  entry  under 
executory  contract 

One  who,  for  more  than  ten  years  after  receiving  and  recording  a 
deed  of  land  given  in  pursuance  of  a  contract  for  the  sale  thereof 
to  him,  has  continued  in  the  possession  and  occupation  of  the 
premises,  claiming  exclusive  title  thereto  under  said  deed,  will  be 
deemed  to  have  held  the  same  adversely,  under  sec  42tl,  R  S., 
although  his  original  entry  was  under  said  contract  while  it  was 
still  executory. 

APPEAL  from  the  Circuit  Court  for  Grant  County. 

Ejectment.  The  facts  are  sufficiently  stated  in  the  opin- 
ion. The  plaintiff  appeals  from  a  judgment  in  favor  of  the 
defendants. 

TF.  B.  Carter^  for  the  appellant. 

A.  R.  Bvshnell  and  B.  A.  Wathins.  for  the  respondents, 
argued,  among  other  things,  that  an  executory  contract  for 
purchase  is  sufficient  to  give  color  of  title.  Furlong  v. 
Garrett^  44  Wis.  Ill;  La  Fromhois  v,  Jackson^  8  Cow.  589; 
Briggs  v.  Proseer^  14  Wend.  227;  Elliott  i\  Mitchelly  47  Tex. 
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445;  SpiUer  v.  Scofield,  43  Iowa,  571.  Where  one  enters 
under  executory  contract  he  may  set  up  the  statute  as 
against  others  than  his  vendor.  1  Am.  &  Eng.  Ency.  of 
Law,  232;  EUioU  v.  Mitchell,  47  Tex.  445.  The  vendee's 
possession  is  the  possession  of  his  vendor  at  least,  and  after 
deed  pursuant  to  the  contract  the  vendee  has  the  benefit  of 
his  own  previous  possession  on  behalf  of  his  vendor  by  vir- 
tue of  the  deed.  Furlong  v.  Ga/trett,  44  Wis.  Ill ;  Lemi%  v. 
BaT-tihart,  145  IT.  S.  56 ;  Snapjp  v.  Pdrce,  24  111.  156 ;  Russell 
V.  Mandelly  73  id.  136 ;  Schneider  v.  Botsch,  90  id.  577.  An 
executory  contract,  at  any  rate  after  purchase  price  paid,  is 
good  for  color  of  title  as  against  the  vendor  from  the  date 
of  full  payment.  Furlong  v.  Garrett,  44  Wis.  Ill ;  CawUy 
V.  Johnson,  21  Fed.  Rep.  492 ;  1  Am.  &  Eng.  Ency.  of  Law, 
230.  If  a  new  entry  were  necessary,  the  recording  of  the 
deed  was  (equivalent  to  a  new  entry  under  claim  of  title, 
and  from  thence  the  possession  was  adverse.  Link  v. 
Doerfer,  42  Wis.  391;  Pepper  v.  O'Dowd,  39  id.  538. 

Oeton,  J.  This  is  an  action  of  ejectment  brought  by  the 
plaintiflf  to  recover  the  S.  E.  fractional  quarter  of  section  27, 
township  3,  range  5  W.,  in  Grant  county.  The  defendant 
Sneclode,  under  his  answer  to  that  effect,  proved  that  in 
the  spring  of  1866  he  purchased  the  land  of  Nelson  Dewey 
for  $1,454,  and  received  a  land  contract,  by  which  he  was 
to  have  a  deed  thereto  on  payment  of  the  purchase  money. 
He  paid  or  secured  the  money  in  January,  1869,  and  Dewey 
caused  the  land  to  be  deeded  to  him,  and  he  had  the  deed 
recorded.  He  went  into  possession  of  the  land  under  said 
land  contract,  exclusive  of  any  other  rights,  cleared  oflf, 
fenced,  and  improved  it,  and  built  a  dwelling  house  thereon, 
and  has  continued  in  the  exclusive  and  uninterrupted  pos- 
session thereof  for  more  than  ten  years,  and  continued  to 
improve  and  cultivate  it,  protected  it  by  a  substantial  in- 
closure,  according  to  the  course  and  custom  of  the  adjoining 
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country,  and  used  it  for  the  purpose  of  husbandry  at  least 
ten  years  after  the  payment  of  the  money  and  receipt  of 
the  deed,  and  he  claims  the  benefit  of  the  ten  years  statute 
of  limitations  to  bar  the  plaintiff's  action.  The  circuit  court 
refused  to  find  on  the  question  of  the  plaintiff's  title,  hold- 
ing that  the  defense  of  the  statute  had  been  established, 
and  dismissed  the  complaint  on  its  merits,  and  rendered 
judgment  in  favor  of  the  defendants  for  costs. 

The  possession  and  improvements  of  the  defendants  ap- 
pear to  have  been  sufficient,  under  sec.  4212,-  E.  S.,  and  this 
is  scarcely  contested  by  the  learned  counsel  of  the  appel- 
lant. The  only  real  contention  is  that  the  defendants'  entry 
and  possession  under  the  executory  contract  of  purchase, 
and  continued  possession  of  the  deed,  could  not  establish 
an  adverse  possession  under  sec.  4211,  R  S.,  which  requires 
"  the  claim  of  title  exclusive  of  any  other  right,  founding 
such  claim  upon  some  written  instrument  as  being  a  con- 
veyance of  the  premises." 

While  such  land  contract  was  entirely  executory,  the  pur- 
chaser holds  under  the  vendor.  The  defendant  Sneclode 
could  not  set  up  an  adverse  possession  against  Dewey,  the 
vendor.  His  possession  is  that  of  the  vendor.  Furlong  v, 
Garretty  44  Wis.  122.  The  land  contract  is  not  a  present 
conveyance,  as  said  by  the  learned  counsel  of  the  appellant. 
This  is  elementary,  as  also  said  by  him.  But  in  1869  the 
purchase  money  was  partly  paid,  and  the  balance  otherwise 
secured,  which  was  equivalent  to  payment,  and  Dewey 
caused  a  conveyance  to  bo  made  to  Sneclode,  in  discharge 
of  his  contract,  and  from  that  time  he  could  set  up  an  ad- 
verse possession.  Whether  he  could  avail  himself  of  the 
possession  of  his  vendor,  so  as  to  claim  an  original  entry, 
or  he  made  an  original  entry  by  receiving  the  deed  and 
placing  it  on  record,  or  the  deed  related  back  to  the  date 
of  the  contract  of  sale,  he  was  then,  by  at  least  the  great 
weight  of  authority,  in  a  position  to  set  up  adverse  posses- 
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sion  against  all  claimants  of  the  land.  This  placed  him  in 
the  position  to  set  up  the  statute  of  limitations  of  ten  years, 
at  least  since  the  receiving  and  recording  of  his  deed. 

"  A  claim  under  an  executory  contract  to  convey  land, 
the  consideration  being  paid,  and  which  a  court  of  equity 
would  therefore  specifically  enforce  against  the  vendor,  is 
a  sufficient  claim  under  color  of  title  to  constitute  an  ad- 
verse possession  within  the  statute  of  limitations."  La 
FromhoU  v.  Jackson^  8  Cow.  589.  In  that  case,  as  in  this, 
the  possession. commenced  before  the  payment  of  the  con- 
sideration, although  it  was  not  until  then  adverse.  **A  con- 
tract for  the  purchase  of  land,  after  performance  by  the 
vendee  of  the  terms  of  the  contract,  and  the  accruing  right 
to  a  deed,  is  a  sufficient  color  of  title  whereon  to  base  the 
defense  of  adverse  possession  in  an  action  of  ejectment  by 
the  vendor  for  the  recovery  of  the  premises."  Brigys  v. 
Prossery  14  Wend.  227.  The  court  in  this  case,  in  com- 
menting on  the  above  case  of  La  Fromboia  v.  Jackson^  said 
that  "  the  fact  of  the  defendants  entering  into  possession 
under  a  contract  for  a  deed  did  not^per  se^  necessarily  pre- 
clude the  adverse  character  of  the  possession  subsequently." 
Wood,  Lim.  Act.  sec.  260,  states  the  doctrine  thus:  "But 
where  a  contract  is  made  for  the  sale  of  land  upon  the  per- 
formance of  certain  conditions,  and  the  purchaser  enters 
into  possession  under  the  contract,  his  possession  from  the 
time  of  entry  is  adverse  to  all  except  the  vendor;  and  it 
seems  now  to  be  well  settled  that,  after  the  performance 
by  him  of  all  the  conditions  of  the  contract,  he  from  that 
time  holds,  adversely  to  the  vendor,  and  full  performance 
is  treated  as  a  sale."  Cases  cited  in  note  2.  See,  also, 
Elliott  V.  JUitchelly  47  Tex.  445 ;  Spitler  v.  Scqfield^  43  Iowa, 
571.  In  these  cases  it  is  held  that  in  such  a  case  the  vendee 
may  avail  himself  of  his  vendor's  possession  while  the 
contract  was  executory,  so  as  to  make  his  possession  ad- 
verse from  the  time  of  performance  or  of  the  giving  of  the 
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deed.  And  in  the  following  cases  it  is  held  that  the  deed, 
when  given,  may  relate  back  to  the  date  of  the  contract : 
Snapp  V.  Feirce,  24  111.  156;  Schneider  v.  JBotsch,  90  HI.  577. 

In  Ztnk  V.  Doerfer^  4^2  Wis.  391,  it  is  held :  "  Where  one 
who  has  entered  upon  and  occupied  land  as  a  mere  intruder 
records  a  tax  deed  to  himself,  this  is  equivalent  to  a  new 
entry  under  color  of  title,  and  from  thence  his  possession 
is  adverse."  There  appears  to  be  ho  good  reason  why  the 
defendant  may  not  claim  the  benefit  of  this  principle. 
"  Where,  however,  the  vendee  has  executed  his  part  of  the 
agreement  by  payment  of  the  purchase  money,  his  pos- 
session is  from  that  time  adverse  to  the  vendor."  "  When  he 
enters  under  an  Executory  contract,  he  may  set  up  as  a 
defense  the  statutory  limitation  as  against  persons  other 
than  the  vendor."  1  Am.  &  Eng.  Ency.  of  Law,  230-232. 
See  many  cases  cited  in  note.  It  is  strongly  intimated,  if 
not  decided,  in  Furlong  v.  Garrett^  44  Wis.  Ill,  that  the 
possession  of  the  vendee  will  become  adverse  from  the 
time  of  the  payment  of  the  purchase  money.  Most  of 
the  cases  seem  to  hold  that  the  possession  becomes  adverse 
from  the  payment  of  the  purchase  money  or  the  taking  of 
the  deed,  but  in  cases  where  a  new  entry  is  necessary,  the 
taking  or  recording  of  the  deed  is  a  suflBcient  act  of  entry. 
If,  as  seems  to  be  the  case,  the  defendant's  possession  was 
that  of  Dewey  until  the  payment  of  the  purchase  price, 
after  that  it  becomes  his  possession  in  his  own  right,  and 
is  then  adverse.  Whatever  the  theory  or  reasons  may  be, 
the  result  is  the  same.  The  defendants  had  adverse  pos- 
session of  the  land  for  over  ten  years,  having  used  and  im- 
proved the  land  to  the  extent  required  by  the  statute,  and 
may  set  up  the  statute  of  limitations  in  bar  of  the  action. 

By  the  Court — The  judgment  of  the  circuit  court  is 
affirmed. 
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MoBban,  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 

September  7  —  October  $5, 1892, 

Cbiminal  Law  and  Practice,    (i)  Instructions  to  jury:  Misapprehen- 
sion of  evidence.    (£,  S)  Promise  of  clemency  made  to  jury:  Evidence, 

1.  On  a  trial  for  an  assault  with  intent  to  kill,  defendant  claimed  that 

he  shot  the  complaining  witness  in  self-defense.  Said  witness  testi- 
fied that  his  revolver  was  discharged  in  a  scuffle  before  the  defend- 
ant shot  him,  but  the  court  instructed  the  jury  that  the  evidence 
of  the  state  was  to  the  effect  that  the  revolver  was  not  discharged 
until  after  defendant  had  shot  him.    Held,  ^rror. 

2.  The  judgment  on  a  verdict  of  guilty  will  be  reversed  where  such 

verdict  was  only  agreed  upon  after  the  jury  had  asked  for  and 

received  an  assurance  from  the  trial  judge  that  they  could  depend 

upon  the  clemency  of  the  court  to  the  defendant 
8.  Affidavits  of  the  jurors  are  admissible  to  show  that  they  received 

such  an  assuranca    Edmister  v.   Garrison,  18  Wis.  594»  distin- 
,      guished. 

EEEOR  to  thq  Circuit  Court  for  Oneida  County. 

On  November  16,  1890,  the  plaintiff  in  error,  McBean^ 
was  temporarily  in  charge  of  a  saloon  in  the  county  of 
Oneida.  On  that  night  one  Felix  Taylor  and  his  wife, 
MoUie,  and  his  brother,  Alexander,  were  stopping  at  said 
house,  and  were  considerably  under  the  influence  of  liquor. 
While  there  the  said  MoUie  got  into  a  controversy  with 
some  fellow  because  he  had  refused  to  dance  with  her. 
Felix  interfered,  and  McBean  came  from  behind  the  bar 
for  the  purpose  of  stopping  them,  Alexander  then  struck 
McBean,,  and  knocked  him  down.  Thereupon  McBean 
went  behind  the  bar,  and  got  a  double-barreled  shotgun,  and 
discharged  the  contents  of  one  barrel  into  the  floor  of  the 
barroom,  for  the  purpose  of  intimidating  the  Taylors  and 
quelling  the  row.  McBean  thereupon  reloaded  the  barrel 
so  discharged.    Felix  and   McBean  then  quarreled,  and 
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McBean  then  went  into  the  kitchen,  and  Felix  went  up- 
stairs to  his  wife's  room,  opened  her  trunk,  and  got  his 
revolver  from  it,  and  loaded  the  same,  and  started  to  come 
downstairs.  He  met  his  wife  at  the  head  of  the  stairs,  and 
she,  seeing  the  revolver  in  his  hand,  implored  him  not  to  go 
downstairs,  saying  there  would  be  trouble  if  he  did,  and 
tried  to  take  the  revolver  from  him.  He  told  her  he  could 
shoot  as  well  as  anybody.  In  her  struggle  for  the  revolver 
it  was  discharged  at  the  head  of  the  stairs.  About  that 
time  one  Annie  Hickey  went  downstairs  to  the  kitchen,  and 
told  McBecm  to  look  out, for  Felix,  that  he  had  a  gun. 
After  the  revolver  discharged  upstairs,  Felix  broke  away 
from  his  wife  and  went  downstairs.  Soon  after,  his  re- 
volver was  discharged.  Thereupon  McBean  shot  Felix 
once  or  twice. 

McBean  was  cha;'ged  with  an  assault  upon  the  said  Felix 
with  intent  him,  the  said  Felix,  to  feloniously  kill  and  mur- 
der. He  pleaded  not  guilty,  but  was  convicted  and  sen- 
tenced to  the  state  prison  for  the  term  of  three  years. 

For  the  plaintiflf  in  error  there  was  a  brief  by  Allan  (& 
Barnes^  and  oral  argument  by  John  Barnes. 

For  the  defendant  in  error  the  cause  was  submitted  on 
the  brief  of  the  Attorney  Genei^al  and  J.  M.  Clancey^  As- 
sistant Attorney  General. 

Cassoday,  J.  This  judgment  must  be  reversed  for  mani- 
fest error  upon  the  trial.  The  theory  of  the  defense  is  that 
McBean  shot  Felix  in  self-defense.  It  is  undisputed  that, 
after  the  row  in  the  barroom,  McBean  went  into  the  kitchen 
and  closed  the  door;  that  while  there  he  was  informed  that 
Felix  was  coming  downstairs  with  a  gun  or  revolver;  that 
about  the  same  time  he  heard  Felix's  revolver  discharged 
upstairs ;  that  very  soon  thereafter  Felix  and  his  brother, 
Alexander,  came  downstairs,  when  Felix's  revolver  was 
again  discharged.     It  was  a  very  important  question,  upon 
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the  subject  of  such  self-defense,  whether  Felix's  revolver 
was  so  discharged  before  or  after  he  was  shot  by  McBean. 
Upon  that  question  the  court,  among  other  things,  charged 
the  jury:  "  You  must  remember  that  the  testimony  of  the 
state  tends  to  show  that  the  said  Felix  Taylor  did  not  fire 
or  discharge  his  revolver  before  the  defendant  had  shot  at 
him  after  returning  downstairs.  There  is  no  question  but 
what  the  revolver  was  discharged  upstairs  in  this  house, 
hut  the  evidence  of  the  state  is  to  the  effect  that  his  revolver 
was  not  discharged  hut  once,  or,  at  least,  iifter  he  returned 
upstairs,  until  after  the  defendant  had  shot  at  him  with  his 
gun."  Felix  was  the  complaining  witness,  and,  among 
other  things,  testified  as  follows :  "  I  got  shot  as  I  came 
downstairs.  When  I  got  shot  I  was  at  the  front  door  in 
the  hall.  .  .  .  I  .  .  went  downstairs, —  clear  down. 
I  went  out  into  the  hall.  Was  near  the  middle  of  the  hall 
when  I  got  shot.  The  hall  is  three  feet  wide.  .  .  .  The 
way  it  was,  my  brother  followed  me  down  and  grabbed  the 
revolver,  and  took  it  away,  and  it  went  off  in  some  way. 
I  don't  remember  whether  in  my  hands  or  his.  Wa^  shot 
before  I  moved,  after  my  revolver  loent  off.  I  think  my  brother 
took  the  revolver  from  me  after  the  shot  was  fired.  Do 
not  remember  whether  it  was  after  or  before.  The  second 
shot  from  the  revolver  went  off  at  the  foot  of  the  stairs, 
and  my  brother  was  trying  to  take  the  revolver  away  from 
me  at  the  time.  The  shot  from  the  revolver  went  off  after 
I  went  out  into  the  hall.  The  scuffle  for  the  revolver  was 
before  1  was  shot,  and  the  revolver  went  off  im,  the  scuffle.^^ 
It  is  very  evident  that  the  learned  trial  judge  misappre- 
hended the  effect  of  the  evidejice  on  the  part  of  the  state, 
at  least  so  far  as  the  testimony  of  the  complaining  witness 
is  concerned. 

It  further  appears  from  the  record,  certified  by  the  trial 
judge,  that  after  the  jury  in  the  cause  had  been  out  deliber- 
ating upon  their  verdict  for  several  hours,  and  findino^ 
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themselves  equally  divided  upon  the  question  whether  Mo- 
Bean  was  guilty  of  the  crime  charged,  they,  through  their 
foreman  and  the  oflBcer  in  charge,  sent  to  the  trial  judge  a 
communication  to  the  eflfect :  "  If  we  bring  in  a  verdict  of 
guilty,  can  we  depend  on  the  clemency  of  the  court?'*  to 
which  the  trial  judge  sent  to  them  an  answer  to  the  effect 
that  they  could,  or  "Yes."  Thereupon  the  jury  returned 
the  following  verdict  and  recommendation,  after  the  title 
of  the  cause,  to^  wit :  "  We,  the  jury,  find  the  defendant 
guilty  in  manner  and  form  as  charged.  Chas.  E.  Wood- 
WABD,  Foreman.  We,  the  jury  in  the  above  cause,  recom- 
mend the  defendant  to  the  clemency  of  the  court.  Chas. 
E.  Woodward,  Foreman." 

Had  the  learned  trial  judge,  during  the  delivery  of  his 
charge  or  at  its  conclusion,  and  in  open  court,  given  such 
an  answer  to  such  a  question  put  by  a  juryman,  no  one,  we 
apprehend,  would  have  contended  that  it  was  not  error. 
No  attempt  has  here  been  made  to  justify  such  an  answer 
to  such  a  question.  It  is  said,  in  effect,  that  such  commu- 
nications are  not  made  to  appear  by  competent  evidence, 
since  no  affidavit  of  the  person  in  charge  of  the  jury  was 
presented.  But  the  judge  who  certified  to  the  record  nec- 
essarily knew  whether  he  had  received  any  such  communi- 
cation from  the  jury,  and  also  whether  he  answered  it  in 
the  way  stated;  and  the  affidavits  of  the  jurymen  show 
that  they  received  such  answer. 

It  is  contended  that  such  affidavits  of  jurymen  were  in- 
admissible in  evidence  under  the  ruling  of  this  court  in 
Edmister  v.  Garriaouy  18  Wis.  594.  It  was  there  held  that 
the  affidavits  of  jurors  to  their  own  misoondtust  cannot  be 
received  to  impeach  their  verdict.  Such  is,  undoubtedly, 
the  general  rule.  But  to  arbitrarily  exclude  all  such  affi- 
davits, whenever  they  directly  or  indirectly  affect  the  ver- 
dict, would  be  a  gross  wrong  to  jurymen  as  well  as  parties, 
and  would  frequently  defeat  the  ends  of  justice.  Thus, 
Vol.88— 14 
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affidavits  of  jurors  have  been  held  admissible  to  prove  a 
mistake  or  error  of  the  foreman  in  announcing  the  verdict. 
Cogan  v.  Ebden^  1  Burrow,  383;  Dalrymple  v,  WUliamSy 
63  N.  Y.  361,  20  Am.  Rep.  544.  So  they  have  been  held 
admissible  to  prove  a  mistake  made  by  the  clerk  in  enter- 
ing, or  the  court  in  directing,  a  verdict  different  from  that 
found.  Jackson  v.  Dickenspny  15  Johns.  309,  8  Am.  Dec. 
236.  So  they  have  been  held  admissible  to  prove  a  mistake 
in  returning  a  verdict  for  the  wrong  party,  or  for  a  larger 
or  smaller  sum  than  intended.  LitiU  v.  Larrdbee^  2  Me. 
37,  11  Am.  Dec.  43.  So  they  have  been  held  admissible  to 
prove  that  the  verdict  was  for  one  twelfth  of  the  aggre- 
gate amount  of  the  several  sums  which  each  juryman  de- 
termined to  be  the  true  amount.  EUedge  v.  Todd^  1 
Humph.  43,  34  Am.  Dec.  616.  So  they  have  been  held  ad- 
missible to  prove  the  misconduct  of  a  party  or  the  officer 
having  them  in  charge.  Thomas  v.  Chapman^  45  Barb.  98. 
So  they  have  been  held  admissible  to  prove  that  some  of 
the  jury  were  not  satisfied  of  the  prisoner's  guilt,  and  as- 
sented to  the  verdict  only  because  they  believed  that  the 
recommendation  to  .mercy  which  they  made  at  the  time  of 
returning  their  verdict  would  be  effectual.  Crawford  v. 
State,  2  Yerg.  60,  24  Am.  Deo.  467,  and  cases  cited  in  the 
note.  In  this  last  case  the  judgment  was  reversed  because 
it  appeared  from  such  affidavits  that  the  honest  conclusions 
of  some  of  the  jury  had  been  overcome  by  such  extraneous 
considerations;  and  hence  the  decision  goes  much  further 
than  we  are  here  asked  to  go.  The  belief  of  the  jurymen  in 
that  case,  that  their  recommendation  to  mercy  would  be  ef- 
fectual, was  there  likened  unto  a  contract  procured  from  an 
individual  by  mistake  and  misrepresentation;  and  yet  it 
does  not  appear  that  the  trial  judge  in  that  case  made  any 
pledge  of  mercy,  as  here. 

The  question  put  by  the  jury  to  the  trial  judge  in  the 
case  at  bar  was,  in  and  of  itself,  harmless.     The  error  con- 
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sists  of  the  promise  made  by  the  trial  judge  to  the  jury,  to 
the  effect  that,  if  they  found  MoBean  guilty,  they  might 
rely  upon  him  to  extend  the  clemency  of  the  court  to  the 
prisoner.  It  sufficiently  appears  from  the  verdict  returned 
that  the  jury  did  rely  upon  such  promise.  The  proi^ise 
thus  secured  was  well  calculated  to  overcome  reasonable 
doubts,  and  coerce  an  agreement  for  conviction.  It  was 
an  unauthorized  interference  with  the  deliberations  of  the 
jury.  Ryan  v.  Rookford  Ins.  Co,  77  Wis.  611.  "A  ver- 
dict is  a  declaration  of  the  truth  as  to  the  matters  of  fact 
submitted  to  the  jury."  Shenners  v.  West  Side  JS^.  R.  Co, 
78  Wis.  887.  To  be  such  truth,  however,  it  must  be  based 
wholly  upon  the  evidence  in  the  case.  A  verdict  in  disre- 
gard of  such  evidence,  in  whole  or  in  part,  is  a  false  ver- 
dict. It  follows  that  any  promise,  pledge,  or  declaration 
of  the  trial  judge,  calculated  to  draw  the  attention  of  the 
jury  away  from  the  evidence,  and  to  induce  them  to  base 
their  verdict  upon  ulterior  considerations,  is  necessarily 
misleading  and  hence  erroneous. 

There  may  be  other  errors  in  the  record,  but,  if  so,  they 
are  not  likely  to  be  repeated,  and  need  not,  therefore,  be 
here  considered. 

By  the  Court. —  The  judgment,  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial.  The 
warden  of  the  state  prison  will  surrender  the  plaintiff  in 
error  to  the  sheriff  of  Oneida  county,  who  will  hold  him  in 
custody  until  he  shall  be  discharged  or  his  custody  changed 
by  due  course  of  law. 
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OsLBEBMAN  and  others,  AppellaDts,  ts.  Nkwkak  and  others, 

Respondents. 
Rtbcbaft,  Appellant,  y&  Newman  and  others,  Respondents. 

September  g?^  October  tS,  1892. 

Appeal:  Death  of  trial  judge  before  settlement  of  bQl  of  exceptionK 
Dismissal:  Costs, 

h  Where  the  appellant  is  unable  to  procure  the  settlement  of  a  bUl  of 
exceptions  because  of  the  death  of  the  trial  judge,  he  will  be^  al- 
lowed to  dismiss  his  appeal  for  the  purpose  of  moving  for  a  new 
trial,  without  regard  to  the  probable  or  even  necessary  result  of 
such  motion. 

%  Costs  will  be  allowed  upon  such  dismissal  Sueterlee  u  Sir,  25  WiSi 
857,  distinguished. 

APPEALS  from  the  Superior  Court  of  Milwaukee  County. 
iT.  S.  Jiobinson,  for  the  appellants. 
K  P.  Vilasy  for  the  respondents. 

Lyon,  C.  J.  By  reason  of  the  death  of  Judge  Gilson  of 
the  superior  court  the  appellants  are  unable  to  procure  the 
settlement  of  bills  of  exceptions  in  these  causes.  They 
therefore  ask  leave  to  dismiss  their  appeals,  to  the  end  that 
they  may  apply  to  the  superior  court  for  new  trials.  The 
motions  are  resisted  by  the  respondents  on  the  ground  that 
new  trials  must  be  refused  if  applied  for.  We  have  no 
concern  with  that  question.  No  good  reason  is  perceived 
why  the  appellants  should  not  be  permitted  to  place  them- 
selves in  a  position  to  move  for  such  new  trials,  without 
regard  to  the  probable  or  even  necessary  results  of  the  mo- 
tions. 

But  the  court  is  asked  to  grant  these  motions  without  al- 
lowing costs  in  the  judgments  of  dismissal.  We  are  re- 
ferred to  the  case  of  Sueterlee  v.  Sir^  25  Wis.  357,  as 
authority  for  denying  costs.    When  the  appeal  was  per- 
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fected  in  that  case  the  record  failed  to  show  any  valid  serv- 
ice of  the  summons,  and  hence  failed  to  show  that  the 
court  had  any  jurisdiction  of  the  defendant, —  he  not  hav* 
ing  appeared  in  the  action.  Afterwards  the  circuit  court 
properly  allowed  proofs  of  sufficient  service  of  the  sum- 
mons to  be  filed.  It  is  said  in  the  opinion  that,  had  the 
appellant  asked  leave  to  dismiss  his  appeal,  after  the  record 
was  thus  perfected  in  this  court,  without  costs,  such  leave 
would  have  been  granted.  However,  no  such  leave  was 
asked.  The  case  amounts  to  little  more  than  an  intimation 
that,  if  the  respondent  would  avail  himself  in  this  court  of 
the  amendment  made  in  the  circuit  court  after  the  appeal 
was  taken,  he  would  be  required  to  submit  to  the  terras 
that  the  appellant  might  dismiss  his  appeal  without  costs. 
In  these  cases  there  have  been  no  amendments  of  the  rec- 
ords. The  appellants  are  in  this  court  without  bills  of  ex- 
ceptions, and  seek  to  withdraw  therefrom  without  being 
compelled  further  to  prosecute  hopeless  appeals  to  judg- 
ment and  defeat.  There  is  no  similarity  between  these 
cases  and  that  of  Stceterlee  v,  Sir^  25  Wis.  357. 

By  the  Court, —  Judgment  of  dismissal  will  be  entered  in 
each  action,  with  costs. 


Packard,  Bespondent,  vs.  Backus  and  another.  Appellants. 

September  tl  —  October  $5, 189 f. 

Appeal:  Reversal:  Failure  to  proBecute:  Dismissal 

Under  sec.  8072,  R  S.,  and  ch.  478»  Laws  of  1887  (a  ^  R  Ann.  Stata 
sec.  d072a),  the  proceedings  to  have  {in  action  dismissed  for  want  of 
prosecution  must  he  taken  in  the  trial  court,  and  the  record  must 
tot  he  remitted  to  that  court 

APPEAL  from  the  Circuit  Court  for  AMwnd  County. 
Cole  i&  O^Keefe^  for  the  appellants. 
MoNed  cfe  Bushndl^  for  the  respondent. 
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Lyon,  C.  J.  At  the  August  term,  1890,  this  case  was 
before  the  court  on  appeal,  and  on  November  25,  1890, 
judgment  was  entered,  reversing  the  judgment  of  the  cir- 
cuit court  for  the  plaintiff,  and  awarding  a  new  trial.  78 
Wis.  188.  The  taxable  costs  in  this  court  have  not  been 
paid,  and  the  cause  has  not  been  remitted  to  the  circuit 
court.  The  defendants  and  appellants  now  move,  under 
sec.  3072,  R.  S.,  and  ch.  478,  Laws  of  1887  (S.  &  B.  Ann. 
Stats,  sec.  o072a\  for  an  order  that,  unless  plaintiff  at  once 
pays  such  costs  and  procures  the  cause  to  be  so  remitted, 
his  complaint  and  action  be  dismissed. 

Sec.  3072,  R.  S.,  is  as  follows;  "  In  every  case  in  error  or 
on  appeal  in  which  the  supreme  court  shall  order  a  new 
trial  or  further  proceedings  in  the  court  below,  the  record 
shall  be  transmitted  to  such  court  and  proceedings  had 
thereon  within  one  year  from  the  date  of  such  order  in  the 
supreme  court,  oc,  in  default  thereof,  the  action  shall  be 
dismissed,  unless  upon  good  cause  shown  the  court  shall 
otherwise  order."  2  S.  &  B.  Ann.  Stats,  sec.  3072a,  being 
sec.  1,  ch.  478,  Laws  of  1887,  is  as  follows:  "It  shall  be  the 
duty  of  the  plaintiff  in  any  action  or  proceeding,  when  a 
judgment  or  order  in  his  favor  therein  is  reversed  by  the 
supreme  court  on  defendant's  appeal,  to  pay  the  taxable 
costs  on  such  reversal,  and  procure  said  cause  to  be  remit- 
ted to  the  trial  court,  and  bring  the  same  to  trial  within 
one  year  after  such  removal,  unless  the  same  be  continued 
for  cause  [it  is  believed  that  the  word  *  removal '  should  be 
read  '  reversal '] ;  and,  if  he  should  fail  so  to  do,  the  com- 
plaint shall  be  dismissed:  provided,  however,  that  no  com- 
plaint shall  be  dismissed  until  the  expiration  of  six  months 
after  the  passage  of  this^act,  nor  until  at  least  one  term  of 
the  trial  court  has  been  held  at  which  the  same  could  be 
moved." 

We  are  of  the  opinion  thQ,t  the  proceedings  indicated  in 
these  statutes  to  dismiss  an  action  for  want  of  prosecution 
must  be  taken  in  the  circuit  court.     Such  has  been  the  uni- 
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form  practice  in  cases  arising  under  sec.  3072.  Walsh  v. 
Dart,  19  Wis.  433;  Bonesteel  v.  Orvisy  31  Wis.  117;  Trow- 
bridge  v.  SicMer,  48  Wis.  424.  We  are  not  a\rare  that  a 
motion  like  this  has  ever  before  been  made  in  this  court. 
Moreover,  the  title  of  ch.  478,  Laws  of  1887,  to  wit,  "  An 
act  relating  to  practice  in  the  circuit  courts  of  the  state  of 
Wisconsin,"  shows  that  the'  legislature  supposed  that  the 
circuit  court  is  the  forum  in  which  proceedings  under  the 
above  statutes  are  to  be  taken.  Hepce  the  appellants  herein 
can  only  move  in  the  circuit  court  to  dismiss  the  action 
under  the  above  statutes,  and  in  order  to  do  so  they  must 
first  procure  the  record  to  be  remitted  to  that  court. 
Trowbridge  v.  SicMer,  48  Wis.  424. 
By  the  Court. —  The  order  is  denied,  without  costs. 


Spbnoeb,  Appellant,  vs.  Pollock  and  another,  Kespondents. 

September  S7  —  October  US,  189t 

Marriage:  Evidence. 

One  A.,  a  quadroon,  had  by  her  master  four  illegitimate  children  be- 
fore she  was  twenty  years  old.  After ward8»  in  1866  or  1867,  she 
was  lawfully  nharried  to  one  R,  who  left  her  a  year  or  two  later 
and  has  not  since  been  heard  from.  Afterwards*  not  later  than 
1861,  she  commenced  living  with  one  T.,  a  white  rpan,  under  an 
agreement  (as  she  testifies)  that  they  should  live  together  as  man 
and  wife.  She  at  this  time  supposed  R.  was  still  living,  and  sug- 
gested that  she  get  a  divorce,  but  T.  told  her  it  was  unnecessary 
and  that  if  she  would  behave  herself  he  would  never  forsake  her, 
and  that  if  she  would  do  what  was  right  he  would  take  care  of  her 
and  help  her  to  take  care  of  her  children.  He  also  told  her  that 
they  would  get  married  at  a  future  time,  but  they  never  attempted 
to  do  sa  After  the  death  of  T.  she  made  a  claim  against  his  estate 
and  recovered  for  personal  services.  Upon  the  evidence,  showing 
the  above  facts  among  others,  it  is  held  that  the  relations  between 
A.  and  T.  were  illicit  in  their  inception  and  were  never  transformed 
into  matrimony. 
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APPEAL  from  the  Circuit  Cx)urt  for  Douglas  County. 

This  was  a  proceeding  commenced  in  the  county  court  of 
Douglas  county,  under  the  provisions  of  ch.  286,  Laws  of 
1881,  to  determine  the  descent  of  certain  lands  in  said 
county  owned  by  Jeremiah  C.  Tullis  in  his  lifetime,  who 
died  intestate  at  his  residence  in  Cincinnati,  Ohio,  March  9, 
1878.  The  application  was  made  by  the  appellant,  Spencer^ 
who,  by  his  petition,  set  up  the  facts  required  by  sees.  2  and 
3  of  said  ch.  286.  He  alleged  that  said  deceased  left  a 
widow,  America  Tullis,  and  one  adult  daughter,  Georgia 
Benhouse,  surviving  him,  as  his  heirs  at  law,  and  that  he 
{Spencer)  was  the  grantee  of  said  widow  and  daughter^  and 
the  owner  of  all  said  lands. 

Upon  the  hearing  Martha  Pollock  and  Mary  Ann  Lxcdlowy 
the  respondents,  who  are  sisters  of  the  deceased,  appeared 
and  denied  that  Jeremiah  Tullis  was  married  or  left  any 
issue,  and  claimed  to  be  the  sole  heirs  at  law  of  deceased. 
Upon  this  issue  trial  was  had  in  the  county  court,  and  upon 
appeal  in  the  circuit  court,  both  courts  holding  that  Jere- 
miah Tullis  was  never  married  to  America,  and  decreeing 
that  the  title  to  the  lands  in  question  was  in  the  respond- 
ents, Martha  Pollock  and  Mary  Ann  Ludlow.  No  question 
was  raised  as  to  the  residence  or  death  of  Tullis,  or  his 
ownership  of  the  lands  in  question,  nor  in  fact  as  to  any  of 
the  jurisdictional  facts  which  must  exist  to  entitle  the  court 
to  entertain  the  application.  America  Tullis  (so  called)  was 
a  quadroon  or  octoroon,  with  whom  Jeremiah  C.  Tullis, 
who  was  a  white  man,  lived  and  cohabited  from  about  the 
year  1861  up  to  the  time  of  his  death  in  1878,  and  Georgia 
Benhouse  was  the  fruit  of  this  cohabitation.  The  question 
litigated  was  whether  this  union  was  the  union  of  husband 
and  wife,  or  simply  the  maintenance  of  illicit  relations.  The 
circuit  court  found  upon  this  question  as  follows: 

"That  America  Tullis  became  the  mother  of  one  or  more 
illegitimate  children  when  quite  young,  and  thereafter  was 
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lawfully  married  to  one  William  Eedraan,  in  the  city  of 
Cincinnati  aforesaid,  in  1856  or  1857;  that  she  lived  with 
said  Redman  as  his  wife  for  a  year  or  a  year  and  a  half; 
that  said  Redman  then  left  her  and  went  south,  since  which 
time  he  has  not  been  heard  from ;  that,  aBouf  two  years 
after  said  Redman  left  said  America  TuUis,  relations  of  an 
illicit  character  commenced  between  her  and  Jeremiah  C. 
TuUis;  that  such  relations  continued  for  some  time,  when 
the  parties  commenced  living  and  cohabiting  together  as 
man  and  wife;  that  no  marriage  ceremony  was  performed 
between  said  America  TuUis  and  Jeremiah  C.  Tullis  before 
they  commenced  living  and  cohabiting  together,  pretending 
to  be  man  and  wife;  that  there  is  no  direct  evidence  or 
competent  evidence  in  the  case  that  they  entered  into  a 
matrimonial  contract;  that  it  does  not  clearly  appear,  from 
the  evidence,  at  what  date  the  parties  commenced  living 
together,  pretending  to  be  man  and  wife,  as  aforesaid,  but 
it  was  not  later  than  1861 ;  that  William  Redman  was  alive 
when  his  wife  and  Jeremiah  C.  Tullis  commenced  living  to- 
gether as  aforesaid;  that  said  America  and  J.  C.  Tullis, 
without  any  belief  op  their  part  that  Redman  was  dead, 
but  with  the  knowledge  that  he  was  the  lawful  husband  of 
said  America,  commenced  living  together  as  aforesaid,  and 
so  continued  to  live  and  cohabit  until  March,  1879,  at  which 
time  he  died ;  that,  as  the  fruit  of  such  living  and  cohabit- 
ing together,  a  daughter,  known  in  these  proceedings  as 
Georgiana  Benhouse,  was  born  about  1870;  and  that  said 
America  Tullis  and  Georgiana  Benhouse,  at  the  time  of  the 
filing  of  the  petition  herein,  resided  at  Cummingsville,  Ohio; 
that  said  America  Tullis  was  a  colored  woman,  and  J.  C. 
Tullis  was  a  white  man;  that  she  was  the  mother  of  illeg- 
itimate children  before  she  married  Redman,  and  sustained 
illicit  relations  with  Tullis  after  she  married  Redman;  that 
she  deliberately,  pursuant  to  some  kind  of  an  arrangement, 
commenced  living  with  Tullis  and   cohabited   with  him, 
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when  she  knew  her  husband  was  alive,  or  had  no  reason  to 
believe  that  he  was  dead,  and  continued  suoh  relations 
without  any  other  contract,  so  far  as  appears  from  any 
direct  evidence  in  the  case,  up  to  the  time  Tullis  died ;  that, 
from  these  facts  and  other  evidence  in  the  case  relating  to 
the  general  character  of  America  Tullis,  no  presumption  of 
fact  exists  or  can  be  found  to  support  the  claim  that  she 
was  ever  legally  married  to  said  Jeremiah  C.  Tullis;  that 
the  circumstances  are  all  consistent  with  the  theory  that 
the  illicit  relations  between  the  parties,  which  commenced  , 
after  Kedman  left  said  America  Tullis,  continued  to  the 
time  Tullis  died;  that  after  said  Tullis'  death  said  America 
Tullis  and  Georgiana  Benhouse  commenced  some  judicial 
proceedings  in  the  courts,  of  Ohio  to  have  their  claim  to  be 
the  heirs  of  said  Jeremiah  0.  Tullis  established,  but  that 
said  proceedings  were  discontinued,  leaving  the  question 
undetermined ;  that  thereafter  America  Tullis  made  a  claim 
against  the  estate  of  said  J.  C.  Tullis  for  domestic  services 
rendered  him  in  his  lifetime,  on  which  claim  she  recovered 
a  considerable  sum  of  money." 

The  appellant  excepted  to  most  of  these  findings  of  fact, 
and  appealed  from  judgment  decreeing  that  respondents 
were  the  heirs  at  law  of  Tullis  and  owners  of  the  lands  in 
question. 

For  the  appellant  there  was  a  brief  by  Eeed^  Oraoe^ 
Rock  <6  lieed^  and  oral  argument  by  11.  11.  G-race.  They 
contended,  inter  alia^  that  a  marriage  can  generally  be 
proved  by  showing  that  the  parties  have  held  themselves 
out  as  husband  and  wife,  and  b}'  general  reputation  founded 
on  their  conduct.  1  Bishop,  Mar.,  D.  &  S.  sec.  77;  Broom, 
Leg.  Max.  947 ;  Duncan  v.  Duncan^  10  Ohio  St.  181.  .The 
relations  of  the  parties  were  not  illicit  at  the  time  they 
commenced  living  together.  A  presumption  of  death  arises 
as  to  one  who  leaves  his  home  or  place  of  residence  and  is 
gone  more  than  seven  years.    1  Greenl.  Ev.  sec.  41 ;  Iloyt 
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V.  Newbold,  46  Am.  Eep.  762;  1  Bishop,  Mar.,  D.  &.  S.  sec. 
950.  There  is  no  presumption  that  the  life  continued  dur-  ^ 
ing  the  entire  period,  or  that  it  was  extinguished  at  any 
particular  time  within  it,  nor  is  the  rule  of  seven  years  ab- 
solute. Any  circumstances  may  be  shown  creating  a  prob- 
ability that  life  did  not  continue  so  long.  1  Bishop,  Mar,, 
D.  &  S.  sec.  950.  The  fact  that  Redman  was  in  the  army 
brought  him  into  contact  with  a  specific  peril,  and  raises  a 
presumption  that  he  died  within  the  seven  years.  2  Whar- 
ton, Ev.  sec.  1277.  The  presumption  in  favor  of  the  va- 
lidity of  the  second  marriage  outweighs  the  presumption 
of  the  continuance  of  the  first  husband's  life.  Johnson  v. 
Johnson^  55  Am.  Rep.  883 ;  Hex  v.  Twyniiigy  2  Barn.  &  Aid. 
386;  Totes  v.  Houston,  3  Tex.  140;  1  Bishop,  Mar.,D.  &  S. 
sec.  953.  To  sustain  marriage  and  the  legitimacy  of  chil- 
dren, the  courts  will  often  presume  a  previous  divorce.  In 
re  Edwardsj  58  Iowa,  431 ;  Blaiichard  v,  Lambert,  43  Iowa, 
228;  Carroll  V.  Carroll,  20  Tex.  731;  Boulden  v.  Mclntire, 
119  Ind.  574.  Even  if  the  contract  of  marriage  was  illegal, 
for  the  reason  of  certain  legal  impediments,  the  law  pre- 
sumes in  favor  of  innocence  and  against  immorality,  and 
presumes  a  marriage  occurred  as  soon  as  the  legal  impedi- 
ment to  the  same  was  removed.  U.  S.  v.  Says,  20  Fed. 
Rep.  710 ;  Hynes  v.  McDermoU,  91  N.  T.  451 ;  Caujolle  v. 
Ferrie,  23  id.  90;  Blanchard  v.  Lamhert,  43  Iowa,  228,  22 
Am.  Rep.  245 ;   Young* s  Appeal,  52  Mich.  592. 

PhU.  E.  Perkins,  for  the  respondents,  argued,  among 
other  things,  that  there  was  never  any  sufficient  contract  of 
marriage  in  this  case.  Stewart,  Mar.  &  Div.  sees.  80,  85;  1 
Bishop,  Mar.  &  Div.  sees.  249,  262, 284;  1  Bishop,  Mar,,  D.  & 
S.  sees.  10,  11,  243,  299,  311,  365;  Cartwriyht  v.  McGown, 
121  111,  388,  2  Am.  St.  Rep.  105.  A  cohabitation,  illicit  in 
its  origin,  is  presumed  to  be  of  that  character  unless  the 
contrary  be  proved,  and  cannot  be  transformed  into  matri- 
mony by  evidence  which  falls  short  of  establishing  the  fact 
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of  an  actual  contract  of  marriage.  Williams  v.  Williams, 
46  Wis.  480 ;  Schouler,  Dom.  Eel.  sec.  26 ;  Chamberlain  v. 
Chamberlain^  71  N.  T.  423;  Collins  v.  Collins^  80  id.  1. 
Mere  acknowledgments  of  the  relation  of  husband  and  wife 
made  idly,  or  to  ward  oflf  prosecution,  or  to  stifle  inquiry, 
or  to  evade  social  criticism,  are  of  little  or  no  weight. 
West  V.  State,  1  Wis.  186;  Schouler,  Dom.  Rel.  sec.  26; 
Wolverton  v.  State,  16  Ohio,  173,  47  Am.  Dec.  373.  If  the 
cohabitation  was  In  i|s  inception  illicit,  the  presumption  of 
the  innocence  and  morality  of  the  parties  is  at  once  rebutted 
and  overcome ;  and,  without  proof  of  a  change  in  their  re- 
lation to  each  other,  it  will  be  presumed  that  the  continua- 
tion of  the  connection  is  of  the  same  character.  Cartwright 
V.  McOown,  121  111.  388;  1  Bishop,  Mar.  &  Div.  sec.  506; 
2  Wharton,  Ev.  sec.  1297;  Appeal  of  Beading  F.  Ins,  cfe  T. 
Co.  113  Pa.  St.  204,  67  Am.  Kep.  448.  Marriage  between 
parties,  one  of  whom  is  bound  by  an  existing  marriage  tie^ 
is  void.  Schouler,  Dom.  Eel.  sec.  21 ;  1  Bishop,  Mar.,  D. 
&  S.  sees.  202,  717,  721,  729,  1028,  1029.  The  presumption 
of  innocence  sometimes  gives  rise  to  presumption  of  mar- 
riage; but  such  presumption  is  to  save  the  innocence  of  the 
parties  and  will  not  arise  if  one  of  the  parties  is  proved  to 
be  married  to  some  one  else.  Stewart,  Mar.  &  Div.  sec. 
126;  Wein7jergv.  State,  25  Wis.  370;  Cartwright  v.  McGown, 
121  111.  388,  2  Am.  St.  Eep.  105.  When  the  validity  of  a 
marriage  depends  upon  the  death  of  a  former  husband  or 
wife,  and  there  is  no  direct  proof  of  this  fact,  the  presump- 
tion of  life  antagonizes  that  of  innocence.  1  Bishop,  Mar., 
D.  &  S.  sees.  949, 1026, 1027. 

WiNSLow,  J.  It  seems  plain  to  us  that,  if  the  circuit 
court  was  right  in  his  finding  that  the  relations  between 
Jeremiah  0.  TuUis  and  America  Tullis  were  illicit  in  their 
inception,  the  judgment  here  must  be  affirmed.  In  Will- 
iams V.  Williams,  46  Wis.  464-480,  this  court  adopted  the 
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rule  there  stated  as  follows:  "A  cohabitation  illicit  in  its 
origin  is  presumed  to  be  of  that  character,  unless  the  con- 
trary be  proved,  and  cannot  be  transformed  into  matri- 
mony by  evidence  which  falls  short  of  establishing  the  fact 
of  an  actual  contract  of  marriage.  Such  contract  may  be 
proved  by  circumstances,  but  they  must  be  such  as  to  ex- 
clude the  inference  or  presumption  that  the  former  relation 
continued,  and  satisfactorily  prove  that  it  had  been  changed 
into  that  of  actual  matrimony  by  mutual  consent." 

An  examination  of  the  evidence  leads  our  minds  to  the 
same  conclusion  as  that  reached  by  the  circuit  judge, 
namely,  that  the  relations  between  the  parties  were  mere- 
tricious in  their  origin.  The  facts  that  she  had  borne  four 
illegitimate  children  by  her  master  before  she  was  twenty 
years  of  age,  and  that  she  was  married  to  Kedman  about 
1856  or  1857,  appear  from  her  own  testimony.  It  also  ap- 
pears that  Eedman  left  her  a  year  or  two  after  they  were 
married.  She  also  testified  that  before  the  war  she  and 
Jeremiah  Tullis  made  an  agreement  to  live  together  as 
man  and  wife,  and  that  they  thereafter  lived  together  un- 
der that  agreement.  From  this  testimony  it  is  claimed 
that  a  common-law  marriage  is  proven.  Conceding  her 
testimony  as  to  the  agreement  to  be  competent  (a  point 
not  decided),  it  is  effectually  discredited  by  other  portions 
of  her  own  testimony.  She  supposed  that  her  husband, 
Redman,  was  still  living.  She  says  she  told  Tullis  about 
him,  and  said  that  she  expected  she  would  have  to  get  a  di- 
vorce, but  Tullis  told  her  that  if  a  man  went  away  from 
his  wife  three  years  she  did  not  need  a  divorce,  and  that 
"  if  1  would  behave  myself  he  would  never  forsake  me." 
She  says:  "We  were  going  to  Michigan,  and  he  said  we 
would  get  married  when  we  got  there.  We  never  tried  to 
get  married  while  we  lived  here."  Again  she  says:  "He 
promised  me  if  I  would  do  what  was  right  he  would  take 
care  of  me,  and  help  me  take  care  of  my  other  children." 
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These  statements  point  rather  to  ilKoit  cohabitation  than  to 
cohabitation  as  husband  and  wife.  It  also  appears  from 
her  own  testimony  that  she  made  a  claim  against  Tullis' 
estate  for  hoasehold  labor,  washing,  cooking,  ironing,  etc., 
from  and  after  1860,  and  that  she  received  $1,200  thereon. 

Without  elaborating  upon  the  evidence  further,  it  seems 
sufficient  to  say  that  the  conclusion  forced  upon  our  minds 
is  the  same  as  that  reached  by  the  circuit  judge,  namely, 
that  the  relations  between  the  parties  were  illicit  in  their 
inception.  This  view  of  the  case  renders  further  comment 
unnecessary.  There  is  no  evidence  to  show  that  the  rela- 
tion so  commenced  was  ever  transformed  into  matrimony. 
No  presumption  of  such  change  can  be  indulged  in,  be- 
cause America  Tullis  herself  says  that  they  never  tried  to 
get  married. 

-ffy  the  Court. —  Judgment  affirmed. 


Kilvington  and  another,  Respondents,  vs.  The  City   of 
SuPEBioR,  Appellant. 

September  t7  —  October  f  5,  I89if, 

MunicipcU  corporations:  Power  of  village  to  contract  for  patented  cre- 
matory for  garbage, 

1.  Under  the  general  power,  given  by  subd.  20,  sec.  899,  R.  &,  to  prevent 

or  abate  nuisances,  a  village  board  may  contract  for  the  building 
of  a  crematory  for  garbage,  dead  animals,  etc. 

2.  The  fact  that  the  mode  of  building  the  crematory  was  patented,  did 

not  render  a  contract  therefor  invalid  under  sea  921,  R  S.  (requir- 
ing it  to  be  let  to  the  lowest  bidder),  where  the  entire  work  was 
done  at  the  general  expense  of  the  village,  and  the  use  of  the  patent 
was  offered  to  the  village  and  to  all  contractors  at  a  fixed  price, 
and  there  was  free  competition  as  to  everything  else.  Dean  v. 
Charlton,  28  Wla  590,  distinguished  and  limited. 
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APPEAL  from  the  Circuit  Court  for  Douglas  County. 

This  action  was  brought  upon  a  contract  made  between 
one  McCann  and  the  village  of  Superior,  organized  under 
ch.  40,  E.  S.,  and  acts  amendatory  thereof,  for  the  erection 
of  a  crematory  according  to  the  KUvington  patent  for  the 
destruction  of  garbage,  dead  animals,  etc.  The  work  was 
let  to  the  lowest  bidder,  but  prior  thereto  KilvmgUm^  the 
owner  of  the  patent  for  building  the  crematory,  appeared 
before  the  village  board  while  in  session,  and  agreed  he 
would  allow  it  and  its  legal  successor  the  use  of  his  patent 
and  improvements  as  long  as  it  should  be  operated  by  it, 
for  a  total  sum  of  $1,500,  and  he  would  superintend  the 
construction  if  they  would  pay  his  expenses  to  Superior 
and  while  there  superintending  the  work;  also  that  any 
contractor  who  took  the  contract  of  erecting  the  crematory 
could  have  his  said  patent  and  services  at  the  same  rate ; 
that  such  facts  were  generally  known  and  publicly  stated 
both  before  the  board  and  throughout  the  village,  and  were 
generally  known  among  contractors  in  that  kind  of  work. 
McCann,  having  been  the  successful  bidder,  entered  into 
contract  to  build  the  crematory  according  to  said  patent 
and  improvements  for  $4,600,  upon  prerbises  to  be  desig- 
nated by  the  village.  On  the  day  of  making  the  contract 
Kilvington-  entered  into  a  contract  with  McCann  to  furnish 
the  patent,  render  services,  and  superintend  the  erection  of 
the  crematory  for  the  sum  of  $1,500,  as  he  had  promised, 
A  place  for  erecting  it  was  designated,  and  the  work  was 
commenced.  * 

The  city  o^  Svperior  was  organized  in  the  year  1889,  and 
succeeded  to  all  the  liabilities  and  rights  of  the  village. 
McCann  continued  the  work  until  the  22d  of  April,  1889, 
and  was  willing  to.  go  on  with  it,  but  the  board  of  public 
works  refused  to  permit  him  to  proceed  to  complete  the 
contract;  and  he  had  expended  and  become  liable  for 
$2,091.89,  and  his  profits  on  the  completion  of  it  would 
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have  been  $900.  He  assigned  over  his  claim  against  the 
city  on  said  contract  to  the  respondents,  KUvingUm  and 
Paden^  and  they  presented  it  to  the  common  council,  when 
it  was  disallowed,  and  the  respondents  appealed  to  the  cir- 
cuit court,  where  they  filed  a  formal  complaint  on  the  said 
contract,  and  claimed  damages,  as  above  stated. 

The  defendant  demurred  to  the  complaint.  The  court 
overruled  the  demurrer,  and  the  city  appealed  to  this  court, 
and  claimed  (1)  that  the  contract  was  void,  on  the  ground 
that  the  village  board  had  no  power,  express  or  implied,  to 
contract  for  the  erection  of  a  garbage  crematory ;  (2)  that, 
if  it  had  such  power,  then  the  work  of  building  it  according 
to  the  Kilvington  patent  could  not  be  let  to  the  lowest 
bidder  in  the  mode  prescribed  by  law,  because  it  was  a  pat- 
ented methoil  and  could  not  be  the  subject  of  competition 
in  bidding  for  the  work. 

Phil.  IL  Perkins^  for  the  appellant. 

For  the  respondents  there  was  a  brief  by  Reed^  Oraoe^ 
Rock  <&  Reed^  and  oral  argument  by  II,  II.  Orace. 

PiNNET,  J.  The  village  of  Superior  was  a  public  corpo- 
ration created  for  purposes  of  local  civil  government.  All 
its  powers  "  not  specifically  given  some  other  officer"  were 
vested  in  its  village  board.  The  contract,  for  a  breach  of 
which  this  action  is  brought  against  the  city  of  Superior^ 
the  successor  in  interest  and  liability  of  the  village,  was 
entered  into  by  and  between  the  board  of  trustees  of  the 
village  of  Superior  and  McCann,  the  assignor  of  the  plaint- 
iff, for  the  construction,  at  a  designated  place,  of  a  furnace 
known  as  the  "Eagle  Garbage  Cremating  Furnace,""  with 
KUvinytoih  improvements  and  all  processes  for  consuming 
by  fire  manure,  garbage,  and  dead  animals,  as  a  means  of 
conserving  the  health  of  the  city  and  of  abating  nuisances 
and  preventing  sickness  and  disease.  The  authority  of  the 
village  to  make  the  contract  is  denied.    It  is  urged  that 


Digitized  by  VjOOQIC 


Wis.]  august  TEEM,  1892.  225 

Kilvington  and  another  vs.  The  City  of  Superior. 

the  village  board  had  no  power,  express  or  implied,  for  that 
purpose.  Aside  from  what  may  be  fairly  considered  within 
the  general  powers  of  the  village  to  carry  out  the  public 
purposes  for  which  it  was  created,  the  village  board  had 
express  power  "  to  appoint  a  board  of  health,  ...  to 
declare  what  are  nuisances,  and  to  prevent  or  abate  the 
same ;  .  .  .  and  to  prevent  persons  from  bringing,  de- 
positing, or  leaving  within  the  village  any  putrid  carcass 
or  other  unwholesome  substance;  to  require  the  owners  or 
occupants  of  lands  to  remove  dead  animals,  stagnant  water, 
or  other  unwholesome  substance  from  their  premises; "  and 
"  to  ordain  and  establish  all  such  ordinances  and  by-laws 
for  the  government  and  good  order  of  the  village  .  .  . 
and  the  promotion  of  health,  not  inconsistent  with  the  con- 
stitution and  laws  of  the  United  States  or  of  this  state,  as 
they  shall  deem  expedient."  E.  S.  sec.  892,  subd.  20,  26. 
The  powers  vested  by  subd.  26  were  to  be  exercised  by 
ordinances  and  by-laws,  and  being  for  the  enactment  of 
general  and  permanent  rules,  cannot,  it  is  contended  (and 
many  authorities  are  cited  to  that  effect),  be  exercised  in 
any  other  manner;  while  the  powers  conferred  by  subd.  20 
may  be  exercised  *'  by  ordinance,  resolution^  law,  or  vote^ 
Sec.  892.  The  power  "  to  prevent  or  abate  nuisances  "  — 
that  which  occasions  public  hurt  or  inconvenience —  is  nec- 
essarily a  very  broad  and  comprehensive  one,  and  essential, 
if  not  indispensable,  to  the  purpose  for  which  the  village 
was  created.  It  would  hardly  be  questioned  by  any  one 
that  if  garbage,  manure,  or  dead  animals  were  found  within 
the  village,  in  the  interest  of  good  order,  cleanliness,  and 
public  health  the  board  of  trustees  would  have  power  to 
abate  such  nuisances  by  removing  or  otherwise  making  suit- 
able disposition  of  them.  To  this  end  it  might  provide  for 
destroying  them,  instead  of  fouling  the  waters  of  a  lake 
or  stream  of  water  with  them,  to  be  again  cast  up,  to  the 
prejudice  of  the  public,  or  depositing  them  where  the}' 
Vol.  83  — 15 
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would  create  a  new  nuisance.  To  this  end,  it  a  garbage 
crematory  becomes  necessary,  the  board  may,  within  a  fair 
and  bona  fide  exercise  of  their  discretion,  contract  for  its 
construction,  and  the  village  will  be  bound  by  the  contract. 
Speaking  of  the  powers  of  such  corporations  in  Spauld- 
ing  V.  LoweUy  23  Pick.  74,  Shaw,  C.  J.,  says :  "  They  can 
exercise  no  powers  but  those  which  are  conferred  upon 
them  by  the  act  by  which  they  are  constituted,  or  such  as 
are  necessary  to  the  exercise  of  their  corporate  powers  or 
duties  and  accomplishment  of  the  purposes  of  their  associa- 
tion." French  v.  Quincy^  3  Allen,  12.  This  rule  has  often 
been  affirmed  in  this  state  with  the  just  qualification  that 
such  corporations  may  resort  to  the  usual  and  convenient 
means  of  executing  the  powers  granted ;  that  is  to  say,  as 
applied  to  this  case,  that  the  village,  in  order  to  prevent  or 
abate  nuisances,  might  resort  to  such  means  as  were  usual 
and  convenient.  Mills  v.  Gleason^  11  Wis.  491;  GUinanv. 
Milwaukee^  61  Wis.  592;  BeU  v.  PlaUeviUe^ll  Wis.  142; 
Meinzer  v,  Racine^  68  Wis,  241,  245.  The  power  to  pre- 
vent and  abate  nuisances  is  an  express  grant  of  power,  and 
not  an  implied  one ;  and  ^^  it  has  long  been  an  established 
principle  in  the  law  of  corporations  that  they  may  exercise 
all  the  powers  within  the  fair  intent  and  purpose  of  their 
creation,  which  are  reasonably  proper  to  give  effect  to 
powers  expressly  granted.  In  doing  so,  unless  restricted 
in  this  respect,  they  must  have  a  choice  of  means  adapted 
to  ends,  and  are  not  confined  to  any  one  mode  of  opera- 
tion," and  their  discretion  in  this  respect  cannot  be  revised 
or  interfered  with  by  the  courts,  except  where  the  sub- 
stantive power  is  exceeded,  or  fraud  is  shown,  or  there  is  a 
manifest  invasion  of  private  rights.  1  Dill.  Mun.  Corp. 
§§  91,  94,  and  cases  cited ;  Benson  v.  Waukesha^  74  Wis.  32, 
39 ;  KeUey  v.  Milwaukee^  18  Wis.  83, 85 ;  Schanck  v.  Mayor^ 
69  N.  Y.  444;  Spaulding  v.  LoweU,  23  Pick.  71, 80.  It  was 
not  necessary,  therefore,  that  there  should  have  been  ex- 
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press  power  conferred  on  the  village  to  build,  or  contract 
for  building,  the  crematory.  The  village  board  might  con- 
tract for  it  as  a  means  adapted  to  the  end  of  preventing  or 
abating  nuisances,  and  as  a  health  measure,  and  so  within 
the  general  purpose  for  which  the  village  was  organized. 

2.  Upon  the  authority  of  Dean  v.  Charlton^  23*Wis.  590, 
it  is  contended  that,  as  the  mode  of  building  the  crematory 
was  a  patented  one,  the  contract  was  void,  on  the  ground 
that  there  could  not  be  fair  competition  in  bidding  for  the 
work,  which  by  the  charter  was  required  to  be  let  to  the 
lowest  bidder.  R.  S.  sec.  921.  The  case  of  Dean  v.  Charl- 
ton was  decided  by  a  divided  court,  and  there  was  a  vigor- 
ous and  able  dissenting  opinion  by  Chief  Justice  Dixon. 
The  legislature  subsequently  validated  the  assessments  so 
held  void  in  that  case,  and  in  Mills  v.  Charleton^  2!9  Wis. 
400,  and  Dean  v.  Borchsenius^  30  Wis.  236,  the  validity  of 
this  legislation  was  sustained.  Since  that  time  the  direct 
question  involved  in  that  case,  which  was  in  respect  to  as- 
sessments against  abutting  lots  for  paving  the  street,  has 
not  been  before  the  court;  but  in  Deem  v,  Charlton  the 
majority  of  the  court,  after  commenting  upon  the  case  of 
Harlem  Gas  Co.  v.  Mayor^  33  N.  Y.  309,  expressly  dis- 
claimed deciding  whether  the  city  might  not  have  con- 
tracted for  laying  such  pavement  at  its  own  expense,  under 
its  general  municipal  powers,  which  is  really  the  question 
here  presented.  In  view  of  the  legislation  which  followed 
Dean  v,  Charlton^  and  the  fact  that  it  was  decided  by  a 
divided  court,  and  the  general  tenor  of  subsequent  decis- 
ions, and  the  further  fact  that  patented  methods  and  pro- 
cesses now  enter  so  largely  into  various  classes  and  kinds 
of  public  work,  we  are  not  disposed  to  extend  the  rule  of 
that  case  beyond  the  particular  point  there  decided.  In 
Hohart  v.  Detroit^  17  Mich.  246,  and  jifotz  v,  Detroit^  18 
Mich.  515,  decided  at  about  the  same  time,  a  contrary  con- 
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elusion  was  reached;  and  in  NicoUmi  Pavement  Co.  v. 
Painter y  35  Cal.  699,  and  Bxcrgess  v,  Jeferson^  21  La.  Ann. 
143,  the  rule  of  the  majority  of  the  court  in  Dean  v.  Charl- 
ton  was  sustained.  Since  then,  in  In  re  Dugro^  50  N.  Y.  513, 
the  question  has  been  decided  in  conformity  with  Hohart 
V,  Detroit^  sttjpra^  and  other  like  cases ;  and  in  Yarnold  v. 
LawteTice^  15  Kan.  129,  131,  Brewer,  J.,  notices  the  diver- 
sity of  judicial  opinion  on  the  question,  and  is  inclined  to 
favor  the  views  of  the  courts  of  Michigan  and  New  York. 
Baird  v.  Mayor,  96  N.  Y.  567. 

In  the  present  case  there  was  a  definite,  well-settled 
price  for  the  patent  and  specifications,  at  which  it  was  held 
and  offered  to  the  city  and  all  contractors,  which  would 
limit  the  recovery  of  the  patentee,  so  that  in  fact  there  was 
free  competition  for  the  work  and  materials  and  all  else 
except  the  patent.  The  city  had  the  benefit  of  all  the  com- 
petition of  which  the  nature  of  the  work  admitted ;  and  in 
such  cases,  where  the  entire  work  is  done  at  the  general 
expense  of  the  city,  the  statute  ought  not  to  be  so  con- 
strued as  to  exclude  the  city  from  availing  itself  of  desirable 
patented  works  or  improvements,  as  to  which  there  is  but 
one  price,  and  for  which  there  can,  in  the  nature  of  the 
case,  be  no  competition,  and  when,  for  performing  the  work 
and  furnishing  materials,  the  advantage  of  competition  is 
secured.  While  the  rule  of  Dean  v,  Charlton,  23  Wis.  590, 
may  be  upheld  as  applied  to  assessments  charged  against 
abutting  lots,  where  the  lot  owners  have  the  right  secured 
to  them  to  construct  in  front  of  their  property  the  improve- 
ments for  or  in  which  a  patented  method  or  process  is  used, 
we  cannot  see  that  there  is  any  good  reason  to  hold  that 
the  statute  applies  to  the  patented  mode  or  process,  when  in 
respect  to  all  else  the  statutory  requirement  of  competition 
is  secured.  Under  any  other  theory  a  municipal  corpora- 
tion would  be  obliged  to  forego  the  purchase  and  use  of  all 
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patented  implements,  modes,  or  processes,  a  result  which 
we  cannot  think  the  legislature  contemplated. 

For  these  reasons  the  order  of  the  circuit  court  must  be 
affirmed. 

By  the  Court —  Order  affirmed. 

See  note  to  this  case  in  18  L.  R  A.  45.—  Rep. 


BuKT,  Respondent,  vs.  The  Douglas  County  Street  Rail- 
way Company,  Appellant. 

September  27  —  October  $6, 1892, 

Street  railways:  Negligence:  Injury  to  passenger  by  electric  shock:  Con- 
tributory negligence, 

1.  By  reason  of  defective  insulation  the  iron  handles  on  the  dash  boards 

of  electric  cars  had  become  charged  with  electricity.  Plaintiff,  a 
passenger,  while  swinging  from  the  step  of  one  car  to  that  of  an- 
other with  the  aid  of  said  handles,  received  a  shock  and  was  in- 
jured. The  company,  having  the  means  of  readily  ascertaining  the 
escape  of  electricity  from  the  works  of  the  car,  is  held  to  have  been 
chargeable  with  notice  thereof  and  that  the  handles  were  liable  to 
become  charged  and  to  give  a  shock  to  any  one  passing  from  one 
car  to  another. 

2.  It  had  been  customary  for  the  conductors  and  for  passengers  thus  to 

pass  from  one  car  to  another  whye  they  were  in  motion.  There 
was  no  rule  against  it,  and  no  objection  had  been  made  or  caution 
given,  and  there  was  no  apparent  reason  to  apprehend  that  a  shock 
would  be  received  in  so  doing.  Held^  that  it  could  not  be  said,  as 
matter  of  law  that  plaintiff  was  guilty  of  contributory  negligence. 

APPEAL  from  the  Circuit  Court  for  Douglas  County. 

The  action  is  to  recover  damages  for  personal  injuries  to 
plaintiff,  alleged  to  have  been  eaused  by  the  negligence  of 
the  defendant  company.  The  company  owns  and  operates 
a  street  railway  in  Superior  city.  The  cars  used  thereon 
are  propelled  by  electric  power.  On  the  evening  of  De- 
cember 23, 1890,  two  cars,  attached  together  by  a  draw- 
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bar,  were  being  run  by  the  company  on  its  railway,  for  the 
transportation  of  passengers.  Each  car  was  constructed 
in  the  usual  way,  with  a  platform  on  either  end  outside 
the  car,  guarded  by  a  dashboard  with  an  iron  handle  or 
guard  attached  thereto.  The  plaintiff  took  passage  on  the 
first  car,  called  a  "  motor  car; "  but,  because  there  was  no 
fire  therein  and  the  weather  was  cold,  he  attempted,  when 
the  cars  were  in  motion,  to  pass  to  the  rear  car  or  trailer, 
in  which  there  was  a  fire.  To  do  so  it  was  necessary  that 
he  should  take  hold  of  the  iron  handle  on  each  car,  and 
ste^p  about  three  feet  from  the  lower  step  of  one  platform 
to  the  lower  step  of  the  other.  There  was  no  proper  insu- 
lation of  the  wires  attached  to  these  cars  for  conducting  the' 
motive  power,  and  as  a  result  thereof  the  electricity  escaped, 
and  such  iron  handles  became  heavily  charged  therewith. 
This  condition  was  unknown  to  the  plaintiff.  When  he 
took  hold  of  the  two  handles  a  circuit  was  formed  for  the 
passage  of  the  electricity,  and  he  received  a  severe  shock. 
He  was  unable  to  loosen  his  hold  therefrom,  and  was 
dragged  a  considerable  distance,  helpless  and  insensible,  and 
was  quite  severely  injured. 

On  the  trial  the  jury  found  specially  that  the  cars  in 
which  the  plaintiff  was  a  passenger  were  out  of  repair,  in 
that  the  electricity  was  allowed  to  escape  from  its  proper 
channel  to  the  handles  which  the  plaintiff  took  hold  of  in 
attempting  to  pass  from  one  car  to  the  other ;  that  the 
company  was  guilty  of  negligence  in  allowing  its  cars  and 
electrical  appliances  to  remain  in  that  condition;  that  such 
negligence  was  the  proximate  cause  of  the  plaintiff's  inju- 
ries ;  and  that  plaintiff  was  not  guilty  of  any  negligence 
which  contributed  to  such  injuries.  The  jury  also  assessed 
plaintiff's  damages  at  $1,500. 

A  motion  on  behalf  of  defendant  for  a  new  trial  was  de- 
nied, and  judgment  entered  for  plaintiff  pursuant  to  the 
verdict.    The  defendant  appeals  from  the  judgment.    ' 
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For  the  appellant  there  was  a  brief  by  F.  G.  Wixon^  at- 
torney, and  JSoss,  DwyeVy  Smithy  Ilanitch  ife  Douglas^  of 
counsel,  and  oral  argument  by  Frank  A,  Iio88.  They  con- 
tended  that,  under  all  the  circumstances,  plaintiff's  act  was 
contributory  negligence  such  as  to  bar  a  recovery.  Downey 
V.  Ilendrte,  46  Mich.  498;  Hickey  v.  B.  cfe  Z.  Ji.  Co.  14 
Allen,  429;  Indianapolis  cfe  C.  li.  Co.  v.  Rutherford^  29  Ind. 
82;  Solomon  v.  C.  P.,  N.  cfe  E.  R.  R.  Co.  1  Sweeny  (N.  Y. 
Super.  Ct.),  298;  Spooner  v.  Brooklyn  C.  R.  Co.  31  Barb. 
419;  Galena  cfe  C.  TJ.  R.  Co.  v.  Yarwood,  15  111.  468;  Clark 
V.  Eighth  Ave.  R.  Co.  36  K.  Y.  136;  Morrison  v.  Erie  R. 
Co.  56  id.  302 ;  Tregear  v.  D.  D.  <&  R.  Co.  14  Abb.  Pr.  (N.  S.), 
50-58;  Railroad  Co.  v.  Jones,  95  U.  S.  439;  Dietrich  v.  B. 
&  U.  S.  R.  Co.  58  Md.  357;  Griswold  v.  C.  cfe  N.  W.  R.  Co. 
64  Wis.  652 ;  2  Shearm.  &  Eedf .  Neg.  525 ;  Iloye  v.  C.  (&  JV. 
W.  R.  Co.  67  Wis.  1-15;  Gavett  v.  M.  cfe  Z.  R.  Co.  16  Gray, 
501 ;  Ricketts  v.  Birm.  St.  R.  Co.  85  Ala.  600. 

For  the  respondent  there  was  a  brief  by  Knowles,  Dick- 
insonj  Buehanan,  Graham  <fe  Wilson,  and  oral  argument 
by  Geo.  P.  KnowUs.  They  argued,  among  other  things, 
that  the  presumption  of  negligence  of  the  plaintiff  arising 
out  of  his  exposed  position  is  overcome  by  showing  that 
the  position  had  nothing  to  do  with  the  injury.  The  proxi- 
mate cause  was  the  current  of  electricity  which  the  defend- 
ant negligentl}'  allowed  to  escape  from  its  proper  channel. 
In  the  absence  of  instructions  or  notice  by  the  company  to 
passengers  not  to  go  from  one  car  to  the  other  while  the 
train  was  in  motion,  there  is  an  implied  license  that  they 
may  do  so,  subject,  however,  to  the  ordinary  risks  obviously 
involved.  If  the  electricity  had  not  been  in  the  handles  of 
the  car,  so  far  as  appears,  the  respondent  would  have  gone 
over  in  perfect  safety.  Costikyan  v.  Rome,  W.  cfe  0.  R.  Co. 
128  K  Y.  633;  JV^olan  v.  Brooklyn  St.  R.  Co.  87  id.  63; 
Willis  V.  Long  I.  R.  Co.  34  id.  670;  Up/iam  v.  Detroit  C 
R.  Co.  48  N.  W.  Kep.  199;  Thirteenth  cfe  F.  Sts.  P.  Co.  v. 
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Boudrou^  2  Am.  &  Eng.  R.  Cas.  30;  Oitmmings  v.  Nat,  F. 
Co.  60  Wis.  603.  If  the  plaintiff,  though  negligent,  would 
not  have  been  injured  had  proper  care  been  observed  by 
the  railway  company,  he  may  maintain  the  action.  BaUi- 
more  cfe  0.  li.  Co.  v.  Kean,  28  Am.  &  Eng.  R.  Cas.  580; 
Troy  V.  C.  F.  ck  Y.  V.  R.  Co.  34  id.  13. 

Lyon,  C.  J.  The  learned  counsel  for  the  defendant  com- 
pany made  the  point  in  his  argument  that  the  company 
had  no  notice  or  knowledge  of  the  peril  that  a  person  pass- 
ing from  one  car  to  another,  in  the  manner  the  plaintiff 
attempted  so  to  pass,  might  receive  an  electric  shock.  He 
argues  therefrom  that  the  company  is  not  liable  in  this  ac- 
tion. We  jthink  the  point  is  not  well  taken.  The  company 
was  chargeable  with  notice  that  the  electrical  apparatus  on 
its  cars  was  in  a  defective  condition,  for  it  appears  that  it 
had  the  means  of  readily  ascertaining  whether  any  elec- 
tricity was  escaping  from  the  machine  and  works  in  the 
body  of  the  car ;  and  knowledge  must  be  imputed  to  the 
company  that  if  it  escaped  the  iron  handles  of  the  platform 
were  liable  to  become  charged  therewith. 

The  only  other  question  argued  in  the  case  is  whether 
the  evidence  conclusively  proves  that  the  attempt  of  plaint- 
iff to  pass  from  one  car  to  the  other  when  the  cars  were  in 
motion,  in  the  manner  he  did,  was  negligence  on  his  part 
which  contributed  directly  to  the  injury  of  which  he  com- 
plains. Or,  stated  in  another  form,  was  it  error  for  the 
trial  court  to  submit  the  question  of  contributory  negli- 
gence to  the  jury  ?  The  testimony  tends  to  prove  that  the 
company  had  no  rule  prohibiting  passengers  from  stepping 
from  the  platform  of  one  car  to  the  platform  of  the  other 
when  the  cars  were  in  motion,  and  had  never  given  any 
caution  against  the  practice;  that  before  plaintiff  was  in- 
jured, passengers  on  those  cars,  among  whom  was  the 
plaintiff,  frequently  did  so  without  objection  on  the  part 
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of  the  company;  and  that  the  car  conductors  constantly 
passed  from  one  car  to  another,  Vhen  the  same  were  in 
motion,  in  the  same  manner.  Morever,  while  it  may  rea- 
sonably be  claimed  that  in  thus  passing  from  one  car  to 
another  there  was  some  peril  of  being  thrown  from  and 
under  the  cars,  there  was  no  apparent  reason  to  apprehend, 
and  the  plaintiff  did  not  apprehend,  the  presence  of  any 
peril  that  by  so  doing  he  would  come  in  contact  with  a 
current  of  electricity.  Under  these  circumstances,  we  can- 
not say  that  contributory  negligence  on  the  part  of  plaint- 
iff was  conclusively  proved.  Hence  it  was  not  error  to 
submit  that  question  to  the  jury. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

,   See  note  to  this  caae  in  18  L.  R.  A.  479.—  Rep. 


Sherwood,  Respondent,  vs.  Merritt,  Appellant 

September  ^7—  October  25, 189$, 

Vendor  and  purchaser  of  land:  Alteration  in  contract:  Imperfect  title, 

1.  An  oral  contract  for  the  sale,  by  defendant  to  plaintiff,  of  forty  acres 
of  land  at  $800  per  acre,  was  by  agreement  reduced  to  writing  by 
plaintiff,  who  handed  it  and  his  check  for  the  earnest  money  to  de- 
fendant's agent,  with  the  understanding  that  when  defendant  had 
signed  the  contract  the  check  was  to  be  delivered  to  him  and  the 
contract  returned  to  plaintiff.  Without  plain tiff^s  knowledge  the 
agent  inserted  the  words  **  more  or  less "  after  the  words  '*  forty 
acres,"  and  defendant  siRned  the  contract  in  that  forip  and  was 
given  the  check.  The  contract  was  then  returned  to  plaintiff,  who, 
as  soon  as  he  discovered  the  alteration,  offered  it  back  to  defendant 
and  demanded  bis  check,  but  defendant  insisted  upon  the  fulfilment 
of  the  contract  as  signed,  and  tendered  a  deed  accordingly,  which 
plaintiff  refused  to  accept    Held,  that  the  alteration  was  material, 
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and  that  plaintiff  had  the  right  to  repudiate  the  contract  and  re- 
cover the  amount  paid.  * 
2.  Tlie  contract  provided  that  if  defendant's  title  should  prove  defective 
and  plaintiff  should  refuse  to  accept  it,  the  earnest  money  should  be 
returned.  It  appearing  that  the  title  was  partly  in  a  tliird  person, 
plaintiff  had  the  right  for  that  reason,  also,  to  refuse  to  accept  the 
deed. 

APPEAL  from  the  Circuit  Court  for  Douglas  County. 

The  facts  are  stated  in  the  opinion.  The  defendant  ap- 
peals from  a  judgment  in  favor  of  the  plaintiff. 

For  the  appellant  there  was  a  brief  by  Arnold  cfe  BoLd- 
win^  attorneys,  and  7?.  R.  Briggs^  of  counsel,  and  oral 
argument  by  Mr.  Briggs,  They  contended,  inier  alia^  that 
in  securing  the  signature  of  defendant  to  the  contract,  and 
in  the  delivery  of  the  check  to  him,  Crosby  acted  as  the 
agent  of  plaintiff.  Even  if  he  had  been  the  agent  of  de- 
fendant for  some  purposes,  he  could  also  become  the  agent 
of  plaintiff  in  the  same  transaction.  Orton  v.  Scojield^  61 
Wis.  3S2;  Barry  v.  Schmidt,  57  id.  172.  The  addition  of 
the  words  ''  more  or  less  "  was  no  substantial  change.  La/w- 
8on  V,  a,  SL  P.,  M,  (&  O.  R.  Co.  64  Wis.  455;  Jesup  v. 
City  Ba7iJc,  14  id.  331.  It  is  clear  that  Crosby  had  au- 
thority to  deliver  the  check  to  defendant  and  complete  the 
contract.  The  defendant  was  not  bound  by  the  private  in- 
structions of  the  plaintiff  to  Crosby.  Lawson  v.  (7.,  St  P., 
M.  cfe  O,  R.  Co,  64  Wis.  456;  Story,  Agency,  sec.  133. 

For  the  respondent  there  was  a  brief  by  KixowIcb,  Dick- 
inson,  Buchanwi,  Graham  cfe  Wilsorij  and  oral  argument  by 
Geo,  P.  Knowlea, 

Orton,  J.  This  case  comes  here  to  be  decided  on  the 
pleadings,  findings  of  fact,  and  conclusions  of  law  alone, 
there  being:  no  exceptions  in  the  record.  Geibinger  v.  Beyl, 
71  Wis.  358.  The  findings  of  fact  will  be  considered  a 
verity  on  this  appeal.  Ilallam  v.  Stiles,  61  Wis.  270.  The 
findings  of  fact  are  substantially  as  follows: 
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The  plaintiff  and  defendant  made  an  oral  contract  in  re- 
lation to  the  sale  of  certain  land  by  the  defendant  to  the 
plaintiff  on  the  18th  day  of  December,  1890,  which  was  to 
be  and  was  reduced  to  writing  by  the  plaintiff,  and  pre- 
sented to  the  defendant  for  his  signature,  as  follows,  to  wit : 

"  $700.00.  Received  of  W.  C  Sherwood  the  sum  of  seven 
hundred  dollars,  being  earnest  money  and  partial  payment 
for  the  purchase  of  the  following  described  property,  situ- 
ated in  the  county  of  Douglas,  state  of  Wisconsin ;  The 
northeast  quarter  of  the  southwest  quarter  of  section  14, 
township  48,  range  13,  containing  40  acres,  for  the  full 
price  of  $300  per  acre,  to  be  paid,  viz.,  the  sum  of  $3,300  in 
cash  at  this  office  when  the  deal  is  to  be  closed,  within  fif- 
teen days  after  delivery  of  an  abstract  of  the  title  to  said 
property  at  said  office,  showing  good  and  perfect  and  clear 
title  thereof  of  record,  except  as  herein  stated,  and  the  bal- 
ance to  be  paid,  viz.,  subject  to  one  half  a  mortgage  of 
$8,000^  due  one  and  two  years  from  October  18,  1890,  in 
equal  payments,  and  a  second  mortgage  of  $4,000,  due  in 
equal  payments  of  one  and  two  years,  December  18,  1890. 
All  deferred  payments  to  bear  interest  at  eight  per  cent., 
to  be  secured  by  mortgages  on  said  property.  All  accrued 
interest  on  any  incumbrance  now  on  said  property  shall  be 
deducted  from  the  cash  payments.  Warranty  deed  to  be 
given  vesting  perfect  title  in  said  Sherwood^  assigns,  or 
order.  If  the  title  shall  prove  defective,  and  said  purchaser 
shall  refuse  to  accept  the  same,  the  said  sum  of  $700  earnest 
money  shall  be  returned  at  once  to  said  Sherwood  or  as- 
signs. If  the  title  shall  be  perfect,  and  said  deed  shall  be 
tendered  to  said  Sherwood  or  assigns  as  above,  and  said 
Sherwood  or  assigns  shall  fail  to  comply  with  the  above 
terms,  then  the  said  sum  of  $700  earnest  money  shall  be 
forfeited  as  the  consideration  of  this  contract,  and  this  deal 
shall  be  off." 

The  plaintiff  handed  this  contract,  together  with  his  bank 


Digitized  by  VjOOQIC 


236  SUPREME  COURT  OF  WISCOKSIK  [83 

Sherwood  vs.  Merritt 

i f 

check,  drawn  in  favor  of  the  defendant  for  $700,  to  the 
agent  of  the  defendant,  with  the  understanding  and  agree- 
ment that  said  contract  should  be  signed  without  any  change^ 
or  alteration  by  the  said  defendant,  and,  when  so  signed,  to 
deliver  the  check  to  the  defendant,  and  the  contract  re- 
turned to  the  plaintiff.  The  defendant's  agent,  before  said 
contract  was  signed  by  the  defendant,  changed  the  same  by 
inserting  the  words  "  more  or  less  "  after  the  words  "  40 
acres,"  without  the  knowledge  of  the  defendant ;  and  it  was 
so  signed  and  delivered  to  the  plaintiff,  and  the  bank  check 
was  delivered  to  the  defendant.  As  soon  as  the  plaintiff 
discovered  that  the  contract  had  been  so  changed,  he  offered 
it  back  to  the  defendant,  and  demanded  back  his  check  or 
the  payment  of  the  $700 ;  and  the  defendant  refused  to  re- 
ceive back  said  contract,  and  refused  to  deliver  back  his 
check  or  pay  the  $700.  The  defendant  insisted  upon  the 
contract  as  signed,  and  tendered  to  the  plaintiff  a  deed  by 
himself  and  wife  and  by  another,  which  contained  the 
wrongly  inserted  words  of  "  more  or  less  "  after  the  "  40 
acres,-'  and  demanded  the  performance  of  the  contract  by 
the  plaintiff.  The  abstract  of  title  furnished  by  the  defend- 
ant to  the  plaintiff  showed  that  the  title  to  said  land  was 
not  wholly  in  the  defendant,  but  was  partly  in  another  per- 
son, and  for  that  also  the  plaintiff  refused  to  receive  said 
deed. 

The'  action  is  to  recover  the  $700  as  money  had  and  re- 
ceived, and  the  court  rendered  judgment  in  favor  of  the 
plaintiff  for  the  same. 

This  case  is  so  obviously  in  favor  of  the  plaintiff,  on  the 
mere  statement  of  the  facts,  that  the  learned  counsel  of  tlie 
respondent  has  not  deemed  it  necessary  to  cite  any  author- 
ities of  law ;  and  so  it  seems  to  be,  on  the  plainest  princi- 
ples of  reason  and  justice,  that  the  plaintiff  had  the  right 
to  repudiate  everything  the  defendant  did  subsequent  to 
the  verbal  contract.    He  did  not  carry  out  that  contract  in 
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any  particular.  His  agent  altered  the  contract  proposed 
hy  the  plaintiflf  in  an  essential  and  material  respect  before 
it  was  signed  by  the  defendant,  and  the  defendant  signed 
it  as  the  real  contract  so  wrongfully  altered,  and  insisted 
upon  it  as  carrying  out  his  part  of  the  contract,  thus  affirm- 
ing and  adopting  the  act  of  his  agent  in  so  altering  it.  It 
was  no  longer  the  mere  act  of  his  agent ;  it  was  his  act,  in 
inserting  these  words  in  the  contract.  The  contract  of  sale 
was  for  forty  acres  at  $300  per  acre,  and  the  whole  amount 
to  be  paid  was  fixed  at  that  rate ;  so  that,  if  the  tract  of 
land  should  contain  less  than  forty  acres,  it  would  be  the 
plaintiff's  loss  of  just  so  much.  The  materiality  of  the  al- 
teration is  obvious.  It  is  preposterous  that  the  plaintiff 
was  bound  to  accept  the  written  contract  or  the  deed  con- 
taining such  an  alteration. 

The  authorities  cited  by  the  learned  counsel  of  the  appel- 
lant are  foreign  to  such  a  case.  Jesup  v.  Citv  BanTc^  14 
Wis.  331,  is  to  the  effect  that  when  an  agent,  unauthorized 
to  do  so,  alters  the  bond  and  mortgage  after  they  are  is- 
sued, it  does  9ot  invalidate  them  as  they  were  before  they 
were  so  altered.  In  Lawaon  v,  C,  St.  P.,  M.  dh  0.  H.  Co. 
64  Wis.  455,  the  unauthorized  alteration  by  an  agent  was 
not  materiaL  There  cannot  be  found  an  authority  that 
would  require  the  plaintiff  to  accept  such  an  altered  con- 
tract. The  defendant,  in  his  answer,  admits  the  making  of 
the  verbal  contract  without  such  qualifying  words  in  the 
number  of  acres  sold.  The  learned  counsel  of  the  appel- 
lant says  in  his  brief:  "It  is  clear  that  Crosby  [the  agent] 
had  authority  to  deliver  the  check  to  Merritt  [the  defend- 
ant], and  complete  the  contract."  There  is  nothing  clearer 
than  that  he  had  no  such  right  in  violation  of  the  verbal 
contract.  He  was  to  deliver  the  check  only  on  the  signing 
of  the  written  contract  as  drawn  by  the  plaintiff. 

The  plaintiff  has  at  least  three  meritorious  grounds  for 
repudiating  the  contract  as  carried  out  by  the  defendant : 
(1)  Because  of  the  material  alteration  of  the  written  con- 
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tract ;  (2)  because,  by  the  abstract  furnished,  it  appeared 
that  the  defendant  had  not  a  perfect  title  to  the  land ;  and 
(3)  because  the  deed  tendered  contained  the  same  unauthor- 
ized alteration,  and  was  not  alone  the  defendant's  deed, 
which  the  plaintiff  had  the  right  to  require.  The  circuit 
court  very  properly  found  as  a  conclusion  of  law  that  no 
legal  contract  was  ever  made.  The  case  is  as  the  contract 
was  verbally  made,  and  the  defendant  has  refused  to 
carry  it  out.  He  did  worse  than  refuse,  for  he  attempted 
to  perpetrate  a  gross  fraud  on  the  plaintiflF.  He  obtained 
the  $700  of  the  plaintiffs  money  by  a  fraudulent  collusion 
with  his  agent,  who  was  trusted  with  it  for  an  entirely  dif- 
ferent purpose,  which  had  failed  through  their  own  fault. 
The  plaintiffs  right  to  recover  the  $700  and  interest  is  per- 
fectly clear. 

Bt/  the  Court, —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Flynn,  Administrator,  Respondent,  vs.  The  Eastern  Rail- 
way Company  of  Minnesota,  Appellant. 

September  27  —  October  f 5, 1892. 

Bailroads:  Killing  of  person  at  crossing:  Contributory  negligence:  High- 

ways. 

Plaintiffs  intestate  was  killed  while  crossing  defendant's  tracks  at  a 
point  where,  for  a  long  time,  people  had  been  crossing  in  large 
numbers  daily  without  objection  by  defendant  The  place  was  in 
constant  use  by  the  company  as  part  of  its  switching;  yards,  and 
there  were  generally  several  trains  on  the  tracks  completely  block- 
ing the  crossing,  but  the  people  were  accustomed  to  crawl  under, 
through,  or  between  the  cars.  The  deceased,  who  was  familiar 
with  the  crossing,  was  attempting  to  pass  through  a  narrow  open- 
ing between  cars  standing  on  the  crossing,  and  was  crushed  by 
their  coming  together.    If  she  had  looked  she  could  have  seen  the 
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cars,  by  the  impact  of  which  the  opening  was  closed,  coming  down  ^ 
the  track.  Beyond  the  opening;  the  way  was  blocked  by  several 
solid  trains,  and  there  was  nothing  to  indicate  that  the  opening  was 
left  to  allow  peoi^e  to  pass  through  it  Held  that,  whether  the 
crossing  was  a  legal  highway  or  not,  the  deceased  was  guilty  of 
contributory  negligence  preventing  a  recovery. 

APPEAL  from  the  Circuit  Court  for  Douglas  County. 

This  action  was  brought  to  recover  damages  for  injuries 
which  resulted  in  the  death  of  Annie  Flynn,  plaintiffs  in- 
testate, alleged  to  have  been  caused  by  the  defendant  in 
the  negligent  operation  of  its  trains  in  the  city  of  Superior, 
December  6,  1890.  The  defendant  owned  a  right  of  way, 
and  operated  said  railroad  tracks  upon  the  same,  in  the 
city  of  Superior,  which  intersected  and  extended  across  at 
right  angles  a  certain  way  in  said  city  commonly  known  as 
"Belknap  Street."  At  the  time  of  the  accident  it  had 
fourteen  tracks  on  said  right  of  way,  extending  across  said 
Belknap  street  at  right  angles  and  parallel  with  each  other. 
The  space  between  the  tracks  was  eight  feet,  and  from 
center  to  center  thirteen  feet.  Most  of  these  tracks  were 
constructed  in  1888,  and  they  comprised,  as  a  matter  of 
fact,  a  part  of  the  defendant's  yards,  and  were  in  constant 
use  by  the  defendant  in  the  operation  of  its  railroad,  either 
for  the  storing  of  cars  or  the  making  up  of  trains  and 
switching  and  transferring  of  cars  from  one  track  to  an- 
other. 

It  was  a  matter  of  dispute  between  the  parties  as  to 
whether  the  evidence  showed  that  the  way  or  road  which 
has  been  referred  to,  commonly  called  "  Belknap  Street," 
was  in  fact  a  legal  highway,  or  whether  it  was  simply  a 
place  where  people  were  accustomed  to  cross  and  recross 
without  right,  but  without  objection  on  the  part  of  the 
railroad  company.  The  remaining  facts  in  the  case  are 
practically'undisputed. 

The  fourteen  tracks  in  question  ran  nearly  north  and 
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south,  and  Belknap  street  crossed  them  almost  at  right 
angles.  The  main  and  business  portion  of  the  city  of  Supe- 
rior lies  several  blocks  east  of  these  tracks.  About  a  mile 
west  of  the  tracks  is  located  the  plant  of  the  West  Supe- 
rior Iron  &  Steel  Company,  at  which  plant,  at  the  time 
this  accident  happened,  several  hundred  men  were  em- 
ployed, many  of  whom  lived  in  the  immediate  vicinity  of 
the  plant.  The  way  or  road  known  as  "  Belknap  Street " 
afforded  the  nearest  communication  with  the  city  of  Supe- 
rior for  a  large  part  of  the  people  who  resided  near  the 
steel  plp-nt.  Two  other  streets  afforded  communication 
with  the  city,  to  wit,  Winter  street,  one  half  mile  north, 
and  Twenty-First  street,  one  half  mile  soutlj,  of  Belknap 
street.  It  very, clearly  appears  from  the  evidence  that 
from  the  time  these  tracks  were  put  down,  in  1888,  up  to 
and  after  the  time  of  this  accident,  the  tracks  of  the  de- 
fendant at  this  way,  called  "  Belknap  Street,"  were  crossed 
by  people  going  to  and  from  the  steel  plant  in  large  num- 
bers daily,  and  that  the  railroad  company  had  never  stopped 
such  practice,  nor  erected  any  fence  to  stop  it.  But  it  ap- 
peared also  that  the  company  kept  upon  such  tracks,  al- 
most constantly,  trains  of  cars  completely  blocking  the 
alleged  way,  and  that  there  were  generally  half  a  dozen  or 
more  of  such  trains  standing  completely  across  said  cross- 
ing, and  that  it  was  the  custom  of  people  crossing  the 
tracks  at  that  place  to  crawl  through,  under,  and  between 
the  cars  in  order  to  make  such  crossing.  The  crossing  was 
not  planked,  nor  in  any  way  prepared  for  the  passage  of 
teams,  nor  had  any  sidewalks  been  constructed  on  either 
side. 

The  deceased  lived  at  or  near  the  steel  plant  at  the  time 
of  the  accident.  She  and  her  sister,  Abbie  Flynn,  left 
home  together  December  6,  1890,  and  went  to  West  Su- 
perior, crossing  at  Winter  street.  They  started  to  return 
home  about  half  past  4  o'clock  in  the  afternoon,  and  at- 
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tempted  to  ase  Belknap  street  on  their  return.  As  has 
been  isaid,  the  tracks  at  the  intersection  of  Belknap  street 
ran  north  and  south,  and  were  straight,  and  the  view  of 
them  was  unobstructed,  for  a  long  distance.  The  first 
track  which  the  deceased  reached  on  her  return  home  was 
the  main  track,  and  no  cars  were  standing  thereon.  The 
next  three  tracks  were  also  free  from  cars  at  the  crossing 
and  for  a  long  distance  north  and  south.  It  clearly  ap- 
pears that  the  next  five  or  six  tracks,  at  least,  were  full 
of  cars  standing  on  the  crossing  and  extending  beyond 
it  north  and  south.  As  the  deceased  and  her  sister  ap- 
proached the  crossing  from  the  east  on  their  way  home, 
the  first  cars  they  came  to,  as  they  attempted  to  cross, 
were  standing  on  the  fifth  track.  The  train  standing  on 
this  track  was  composed  of  somewhere  from  thirty  to  fifty 
cars,  and  occupied  the  whole  crossing,  with  the  exception 
that  there  was  an  opening  between  two  of  the  cars,  some- 
where about  the  middle  of  the  crossing,  which  opening  is 
variously  estimated  by  the  witnesses  as  from  twenty  inches 
to  five  or  six  feet  wide.  Abbie  Flynn  testifies  that  she 
and  the  deceased  stopped  and  looked  as  they  approached 
this  opening,  and  saw  no  engine  or  cars  moving  either  to 
the  north  or  to  the  south;  that  she  then  went  through  this 
opening  safely,  and  that  her  sister  followed  her,  but  that, 
while  her  sister  was  passing  through,  the  cars  came  to- 
gether with  great  force,  and  closed  the  opening,  whereby 
her  sister  was  crushed  and  killed. 

It  appears  from  other  evidence  that  in  the  course  of 
switching  in  the  yard  it  had  become  necessary  to  take  out 
from  the  train  standing  on  the  fifth  track  a  refrigerator 
car^  and  set  it  off  onto  another  track  in  another  part  of  the 
yard,  and  that  for  this  purpose  a  part  of  the  train,  including 
the  refrigerator  car,  had  been  hauled  south  to  the  switch  at 
Twenty-First  street,  and  the  refrigerator  car  there  set  off 
onto  another  track,  and  that  the  remaining  cars  were  then 
Vol.83  — 16 
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rnn  back  on  track  number  five,  and  allowed  by  their  own 
momentum  to  run  down  to  the  main  body  of  the  train  from 
which  they  had  been  detached.  As  these  cars  came  down 
the  track,  and  struck  the  main  body  of  the  train,  the  cars 
left  standing  were  moved  several  feet,  and  the  opening  be- 
tween the  cars,  through  which  deceased  was  then  attempt- 
ing to  pass,  was  closed,  and  she  was  crushed  between  them 
and  killed.  A  brakeman  accompanied  this  section  of  the 
train  as  it  came  back,  and  made  the  coupling  as  it  reached 
the  part  of  the  train  which  had  been  left  standing.  It  was 
daylight  when  the  accident  happened,  and  the  day  was 
clear.  The  deceased  had  frequently  crossed  these  tracks  at 
this  place. 

A  motion  to  direct  a  verdict  for  the  defendant,  on  the 
ground  that  no  evidence  showing  negligence  on  the  part  of 
defendant  had  been  produced,  and  that  the  evidence  shows 
contributory  negligence  on  the  part  of  the  plaintiff,  was 
overruled,  and  a  motion  to  direct  a  nonsuit  on  the  same 
ground  was  overruled,  and  an  exception  was  taken  to  each 
ruling.  In  addition  to  a  general  verdict  for  the  plaintiff, 
the  jury  also  returned  a  special  verdict,  wherein  they  found, 
in  answer  to  appropriate  questions,  (1)  that  there  was  a 
want  of  ordinary  care  on  the  part  of  the  defendant  in  the 
moving  of  its  trains;  (2)  that  such  want  of  ordinary  care 
was  the  proximate  cause  of  the  injuries  to  the  intestate; 
and  (3)  that  there  was  no  want  of  ordinary  care  on  the  part 
of  the  intestate  which  contributed  to  the  accident.  From 
judgment  for  the  plaintiff,  entered  upon  the  verdict,  the 
defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Scott  c6  Rem'uiy- 
ton  and  James  Spencer^  attorneys,  and  M.  J),  Grove?',  of 
counsel,  and  oral  argument  by  Mr.  Spencer.  To  the  point 
that  plaintiff's  intestate  was  guilty  of  contributory  negli- 
gence, they  cited  Chicago,  R.  I.  cfe  P.  R.  Co,  v,  Ilouston,  95 
tr.  S.  697;  2  Rorer,  Railroads,  1130;  TToicard  v.  K.  C,  F. 
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8.<&  G.R.  Co.  37  Am.  &  Eng.  R  Oas.  552;  CMara  v.  D. 
tSs  n.  a  Co.  18  Hun,  192;  Lewis  v.  B.  <fe  0.  R.  Go.  38  Md. 
588,  17  Am.  Eep.  521;  Uudson  v.  W.  W.  R.  Co.  101  Mo. 
iS;  LaJee  Shore  c6  M.  S.  R.  Co.  v.  Pinohin,  112  Ipd.  592; 
Owens  V.  H.  R.  R.  Co.  35  K  Y.  518;  Fenn.  R.  Co.  v.  Hen- 
derson, 43  Pa.  St.  449;  MoOrath  v.  If.  T.  C.  <&  H.  R.  R, , 
Co.  59  K  T.  468;  Robinson  v.  F.  <Ss  W.  J^.  Co.  7  Gray,  92; 
Hinckley  v.  Cape  Cod  R.  Co.  120  Mass.  257;  WiUiams  v. 
C,  M.  <&  St.  P.  R.  Co.  64  Wis,  1 ;  JIfoore  v.  P.,  W.  ds  B.  R. 
Co.  108  Pa.  St.  349;  Penn.  R.  Co.  v.  Bell,  122  id.  58;  Mary- 
land V.  P.  ib  L.  E.  R.  Co.  123  Pa.  St.  487;  OurUy  v.  Mo. 
P.  R.  Co.  104  Mo.  211 ;  Woodward  v.  N.  Y.,  L.  E.  <fe  TT.  R. 
Co.  106  N.  Y.  369;  Hass  v.  C.  <&  If.  W.  R.  Co.  41  Wis.  44; 
Kearney  v.  C,  M.  d;  St.  P.  R.  Co.  47  id.  145;  Zanghofv. 
M.  <&  P.  du  C.  R.  Co.  23  id.  43;  Sutton  v.  If.  Y.  C.  ds  H. 
R.  R.  Co.  66  N.  Y.  248;  III.  Cent.  R.  Co.  v,  Godfrey,  71 
m.  500;  Mitchell  v.  C.  tfe  G.  T.  R.  Co.  51  Mich.  238;  Bel- 
skgd  V.  If.  Y.  C.  R.  Co.  40  IS".  Y.  9;  Wright  v.  B.  S  A.  R. 
Co.  142  Mass.  296;  Grippen  v.  If.  Y.  C.  R.  Co.  40  N.  Y.  34. 
T.  F.  Frawley  and  Alexander  Athey,  for  the  respondent, 
contended,  inter  alia,  that  the  question  of  contributory  neg- 
ligence was  properly  submitted  to  the  jury.  Langhoffv. 
M.  (&  P.  du  C.  R.  Co.  19  Wis.  489;  Spencer  v.  M.  ds  P.  du- 
C.  R.  Co.  17  id.  488;  Toxonley  v.  C,  M.  <&  St.  P.  R.  Co.  63 
id.  626;  Pavis  v.  C.  cfe  If.  W.  R.  Co.  68  id.  646;  1  Shearm.  & 
Redf,  Neg.  sec.  11 ;  Beisiegel  v.  If.  Y.  C.  R.  Co,  40  N.  Y.  9 ; 
West  Chester  ds  P.  R.  Co.  v.  McElwee,  67  Pa.  St.  311;  De^ 
iroit  ds  M.  R.  Co.  v.  Van  Steinberg,  17  Mich.  99 ;  Park  v. 
O'Brien,  23  Conn.  347;  Briggs  v.  TayW,  28  Vt.  183;  Mul- 
ligan V.  Curtis,  100  Mass.  512;  Gaynor  v.  0.  C.  tfe  If.  R. 
Co.  id.  208;  Detroit  cfe  M.  R.  Co.  v.  Curtis,  23  Wis,  152; 
Johnson  v.  Bruner,  61  Pa.  St,  58 ;  Quirk  v.  Holt,  99  Mass. 
164;  Snow  v.  H.  R.  Co.  8  Allen,  441;  Fox  v.  Sackett,  10  id. 
535;  Griggs  v.  Flecketistein,  14  Minn.  81;  Kennayde  v.  P. 
R.  Co.  45  Mo.  2b^;  Hanover  R.  Co.  v.  C(yyle,  55  Pa.  St.  396. 
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"WiNSLow,  J.  It  is  unnecessary  to  decide  whether  the 
evidence  was  sufBcient  to  prove  that  "  Belknap  Street,"  so 
called,  was  a  legal  highway  at  the  crossing  where  the  acci- 
dent happened.  Whether  it  was  a  highway,  or  whether  the 
railway  company  had  simply  licensed  people  to  cross  its 
tracks  and  cars  as  best  they  could,  is  not  material  in  the 
view  which  we  take  of  the  case.  In  either  event  the  law 
imposed  on  the  deceased  the  duty  of  exercising  ordinary 
care  in  attempting  to  cross  the  tracks.  If  the  court  must 
say,  upon  the  facts  presented,  that  the  deceased  did  not  ex- 
ercise ordinary  care,  and  that  as  a  consequence  thereof  she 
was  killed,  no  discussion  of  the  question  of  the  existence  of 
a  legal  highway  or  of  the  degree  of  care  required  of  or  ex- 
ercised by  defendant's  servants  is  necessary.  The  evidence 
seems  to  our  minds  to  demonstrate  very  clearly  that  the 
deceased  was  guilty  of  contributory  negligence  which  must 
defeat  a  recovery,  whatever  may  have  been  the  negligenco 
of  the  defendant. 

It  appears  beyond  doubt  that  the  crossing  had  never 
been  prepared  for  travel;  that  it  had  been  used  since  188S 
as  a  part  of  the  switch  yards  of  the  company ;  that  it  was 
always  obstructed  to  a  greater  or  less  degree  with  trains  of 
standing  freight  cars,  frequently  as  many  as  half  a  dozen  in 
number,  and  sometimes  more;  that  no  attempt  was  made 
to  leave  passageway  for  travelers ;  that  openings  were  some- 
times left,  but  apparently  merely  accidentally  and  not 
intentionally;  that  people  who  crossed  were  generally 
compelled  to  crawl  under  or  climb  between  cars,  or  pass 
through  them  upon  extemporized  bridges;  that  switching 
and  moving  of  cars  was  liable  to  take  place  at  any  time,-r- 
in  short,  that  the  railway  company  always  treated  it  as 
simply  a  part  of  their  switching  yard,  for  the  transaction 
of  their  business.  It  also  appears  that  the  deceased  had 
frequently  crossed  the  tracks  at  this  crossing;  that  she  had 
lived  near  the  steel  plant  for  some  time;  that  her  husband 
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had  been  in  the  eraploy^  of  the  company  and  had  charge  of 
these  tracks  for  thirteen  or  fourteen  months  before  this 
accident;  that  she  must  have  well  known  the  facts  as  to 
the  use  of  these  tracks  and  the  danger  incurred  in  crossing 
them.  She  was  an  adult,  in  full  possession  of  her  faculties, 
and  when  she  reached  the  place  of  the  accident  it  was  day- 
light. She  could  see  that,  beyond  the  opening  through 
which  she  passed,  the  way  was  blocked  by  several  solid 
trains  of  freight  cars.  Under  these  circumstances,  the  open- 
ing could  not  be  construed  by  any  reasonable  person  as  an 
invitation  to  pass  through  it.  There  was  nothing  to  indi- 
cate that  the  opening  had  been  made  to  accommodate 
travelers,  because  the  way  was  completely  blocked  by  five 
or  six  other  trains.  Had  she  got  safely  through  the  open- 
ing, she  knew  that  there  were  several  trains  which  she 
would  have  to  crawl  under  or  pass  through  in  some  equally 
hazardous  method.  With  the  knowledge  she  had  of  the  use 
constantly  made  of  these  tracks,  and  with  the  obstructions 
which  she  could  not  help  seeing  before  her,  it  seems  to  us 
that  the  attempt  to  pass  through  the  narrow  space  where 
she  was  crushed  was  nothing  short  of  foolhardy.  Had  she 
been  crushed  while  crawling  under  a  car,  no  one  would 
contend  that  she  was  exercising  ordinary  care.  It  is  diffi- 
cult to  see  wherein  her  passing  through  this  narrow  open- 
ing was  materially  diflferent.  Had  she  carefully  looked 
before  entering  the  gap,  she  could  have  seen  the  detached 
cars  coming  down  the  track,  because  the  view  was  clear 
and  unobstructed.  If  she  did  see  them  coming,  and  at- 
tempted to  cross,  she  voluntarily  assumed  the  risk;  if  she 
did  not  look,  or  looked  so  carelessly  as  not  to  observe  what 
was  plainly  visible,  she  was  negligent.  In  either  case  no 
recovery  can  be  had. 

The  citation  of  adjudicated  cases  does  not  help  in  consid- 
eration of  the  question.  No  two  cases  are  alike  in  their 
facts.    Upon  the  facts  of  this  case  we  must  hold  that  the 
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deceased  was  guilty  of  negligence  in  entering  the  gap  be- 
tween the  cars,  which  must  prevent  a  recovery. 

By  ike  Court —  Judgment  reversed,  and  cause  remanded 
for  a  new  triaL 


Abraham  and  another,  Appellants,  vs.  Agnew  and  others, 
Bespondents. 

September  £3  —  October  fS,  1892, 

(J)  LoQB  and  lumber:  Lien  for  supplies:  Construction  of  statutes,    (f) 
Costs:  Immaterial  error, 

1  All  laws  giving  a  lien  on  logs  for  supplies  were  repealed  by  ch.  830, 
Laws  of  1881.  Ch.  469,  Laws  of  1885,  and  ch.  580,  Laws  of  1887, 
gave  such  a  lien  in  Oconto  and  other  counties,  not  including  Doug- 
las. Ch.  413,  Laws  of  1889,  providing  for  a  lien  on  logs  for  labor 
or  services,  repealed  the  acts  of  1885  and  1887,  and  made  no  men- 
tion of  a  lien  for  supplies  except  in  sea  17,  where  it  is  provided 
that  **  po  lien  for  supplies  shall  be  had  under  this  act  except  in  the 
counties  of  Oconto  and  Douglas."  Held^  that  the  act  of  1889  did 
not  give  a  lien  for  supplies  in  Douglas  county. 

&  An  error  in  awarding  costs  to  a  defendant  who  was  not  entitled 
thereto,  jointly  with  one  who  was  entitled  to  costs,  is  not  one  of 
which  the  plaintiff  can  complain,  where  the  amount  of  the  costs 
was  not  increased  by  such  joint  award. 

APPEAL  from  the  Circuit  Court  for  Douglas  County. 

This  action  was  commenced  to  foreclose  a  lien  for  sup- 
plies furnished  by  the  appellants  to  the  respondent  AgneWy 
and  used  in  and  about  the  cutting  and  hauling  of  2,000,000 
feet,  board  measure,  of  logs  which  were  put  in  the  Brule 
river,  in  Douglas  county  Wisconsin,  and  200,000  feet,  board 
measure,  of  said  logs  were  attached  by  warrant  under  the 
lien  law.  One  Matt,  Murphy  was  made  a  codefendant 
with  Agnew.  Neither  of  them  appeared.  When  the  case 
came  before  the  court  for  assessment  of  damages,  H.  M. 
JStocking  intervened  and  filed  an  answer  claiming  the  logs, 
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alleging  they  were  cut  and  hauled  from  Bayfield  county, 
except  about  20,000  feet,  and  denying  all  information  and 
knowledge  sufHcient  to  form  a  belief  as  to  the  other  allega- 
tions of  the  complaint.  The  court  gave  judgment  in  favor 
of  the  appellants,  and  against  the  respondent  Agnew  for 
$510.24,  amount  due,  and  found,  among  other  things,  that  no 
evidence  had  been  produced  authorizing  Murphy  and  Stock- 
ing to  be  made  defendants,  and  gave  the  plaintiffs  a  per- 
sonal judgment  against  the  defendant  Agnew  for  the  amount 
due  from  him,  with  costs  to  be  taxed.  The  court  decided 
that  no  lien  existed  against  logs  and  timber  cut  and  hauled 
in  Douglas  county  for  supplies  furnished  therein,  and  gave 
the  defendants  Murphy  and  Stocking  a  judgment  against 
the  plaintiffs  for  their  costs  and  disbursements  to  be  taxed. 
The  plaintiffs  appealed  from  the  judgment  refusing  them 
a  lien,  and  giving  Murphy  and  Stocking  judgment  against 
them  for  their  costs. 

John  B.  Arnold^  for  the  appellants. 

For  the  respondents  there  was  a  brief  by  Swift^  Murphy 
dk  Bundyy  and  oral  argument  by  R.  E.  Bundy. 

PiNNEY,  J.  1.  The  circuit  court  decided  correctly  in 
holding  that  at  the  time  mentioned  in  the  complaint  there 
was  no  law  in  force  giving  a  lien  on  logs,  etc.,  cut  and 
hauled  in  Douglas  county,  for  supplies  furnished  therein  to 
cut  and  haul  the  same.  The  statutes  which  have  existed 
since  the  Kevision  of  1878,  which  gave  such  lien  (sees.  3329- 
3331),  are  somewhat  confused  and  uncertain ;  but  the  history 
of  legislation  on  the  subject  is  substantially  that  by  ch. 
330,  Laws  of  1881,  all  provisions  then  existing  for  a  lien 
for  supplies  on  logs  and  lumber,  etc.,  were  repealed,  and 
no  provision  in  that  respect  in  regard  to  logs,  etc.,  cut  and 
hauled,  etc.,  in  Douglas  county,  for  supplies  furnished 
therein,  has  existed  since  then,  unless  contained  in  ch.  413, 
Laws  of  1889.     Ch.  469,  Laws  of  1885,  re-enacted  and 
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amended  sees.  3329-3331,  R  S.,  as  amended,  specifying 
how  each  of  said  sections  should  read,  whereby  a  lien  in 
such  cases  as  the  present  was  given  for  supplies  in  Oconto 
and  certain  other  counties,  naming  them,  but  not  naming 
Douglas  county.  Ch.  530,  Laws  of  1887,  added  Wood, 
Lincoln,  and  Oneida  counties.  The  next  act  passed  is  ch. 
413,  Laws  of  1889,  which  repealed  sees.  3329-3331,  R  S., 
and  ch.  469,  Laws  of  1885,  which,  as  already  stated,  re- 
enacted  them  as  amended,  and  also  repealed  ch.  630,  Laws 
of  1887,  above  mentioned.  The  act  of  1889,  ch.  413,  sec.  1, 
gives  a  lien  for  the  amount  due  or  to  become  due  for  labor 
or  services,  which  shall  take  precedence  of  all  other  claims 
or  liens,  in  cutting,  felling,  hauling,  running,  etc.,  in  any  of 
the  counties  of  the  state;  and  provides  when  and  where 
the  claim  of  lien  shall  be  filed,  and  in  general  how  it  shall 
be  enforced,  but  makes  no  mention  of  any  lien  whatever  for 
supplies,  except  in  sec.  17  of  the  act,  which  provides  that 
"appeals  may  be  taken  from  all  judgments  rendered  by 
justices  of  the  peace,  and  judgments  of  circuit  and  county 
courts  hereunder  may  be  revised  by  the  supreme  court,  as 
in  ordinary  civil  actions,  and  no  lien  for  supplies  shall  be 
had  under  this  act  except  in  the  counties  of  '.conto  and 
Douglas."  It  will  be  observed  that  the  statute  defining 
"supplies"  had  been  repealed,  and  no  law  had  existed  since 
1881  giving  a  lien  for  supplies  furnished  in  Douglas  county, 
though  a  law  for  that  purpose  had  existed  as  to  Oconto 
county;  but  the  act  giving  it  was  in  terms  repealed  by  ch. 
413,  Laws  of  1889,  and  this  chapter  did  not  give  any  lien 
for  supplies  in  Douglas  county  at  all,  unless  it  can  be  held 
to  have  done  so  by  implication  arising  from  the  provisions 
of  sec.  17,  above  quoted. 

The  provision  of  sec.  17,  relied  on,  is,  we  think,  insuffi- 
cient for  the  purpose.  It  proceeds  upon  the  mistaken  as- 
sumption that  under  existing  statutes  such  lien  existed  as 
to  supplies  furnished  in  Douglas  county,  when  all  provis- 
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ions  on  this  subject  as  to  that  county  had  been  and  re- 
mained repealed  for  about  eight  years.  Proceedings  for  a 
lien  are  in  derogation  of  the  common  law,  and  must  derive 
their  support  from  some  definite  and  clear  statutory  pro- 
vision authorizing  them.  A  statutory  authority  for  such 
purpose  cannot  be  raised  by  mere  implication,  particularly 
when  the  provision  relied  on  is  of  vague  and  uncertain  re- 
lation to  a  statute  long  since  repealed,  and  appears  to  have 
been  added  to  a  section  to  which  it  is  not  germane  through 
a  clear  misapprehension  of  the  condition  of  the  statutory 
law  on  the  subject  as  well  as  the  particular  provisions  of 
the  act.  The  court  cannot  carry  the  office  of  mterpreta- 
tion  and  construction  so  far  as  to  give  effect  to  this  unde- 
fined and  incomplete  declaration  of  legislative  intention,  if 
it  can  be  called  such.  To  do  this  would  be  to  make  the 
law  instead  of  declaring  it.  Strained  and  doubtful  inter- 
pretation and  construction  of  statutes  are  productive  of 
uncertainty  and  consequent  mischief,  and  it  is  better  that 
the  court  should  adhere  with  reasonable  strictness  to  the 
law  as  it  is  written.  Sec.  17,  oh.  413,  Laws  of  1889,  does 
not,  we  think,  provide  for  a  lien  for  supplies  in  Douglas 
county. 

2.  It  is  insisted  that  the  judgment  rendered  against  the 
plaintiflfs  in  favor  of  the  defendants  Murphy  and  Stocking 
jointly,  for  their  costs,  was  erroneous.  There  was  no  rea- 
son whatever,  it  appears,  for  the  plaintiflfs  to  make  Mur- 
phy a  defendant,  and  he  did  not  appear  or  answer,  and,  as 
he  was  not  put  to  costs,  was  not  entitled  to  any.  Slocking 
came  in,  and  asked  to  be  made  a  defendant  as  owner  of  the 
logs  attached,  to  defend  against  the  plaintiffs'  claim  for  a 
lien  against  them,  under  sec.  10,  ch.  413,  Laws  of  1889;  and, 
as  the  plaintiflfs  failed  to  maintain  their  lien,  Stocking  was 
clearly  entitled  to  judgment  for  his  costs.  They  were  er- 
roneously awarded  to  Stocking  and  Murphy  jointly,  but 
the   error   is   not    prejudicial    to    the   plaintiflfs,  for   the 
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amount  awarded  does  not  appear  to  have  been  increased 
by  such  joint  award,  and  the  plaintiffs  will  be  fully  pro- 
tected by  making  payment  of  the  amount  to  either  Stock- 
ing or  Murphy.  There  is  no  error  in  the  proceedings  of 
which  the  plaintiffs  can  complain. 

By  the  Court. —  The  judgment  of  the  circuit  court  is 
affirmed. 


Shuiian,  by  guardian,  Eespondent,  vs.  Shitman,  Appellant. 

September  S8  —  October  f 5, 189S. 

Hudyand  and  wife:  Paternity  of  child:  Evidence, 

1.  The  rules  of  eTidence  by  which  it  is  to  be  determined  whether  a 
child  is  or  13  not  the  lawful  issue  of  the  marriage  of  the  ipotber  and 
her  first  husband,  are  not  atfected  by  the  second  marriage  of  the 
mother  before  the  birth  of  the  child. 

%  The  question  being  whether  one  L  was  th^  father  of  a  child  begotten 
while  the  mother  was  his  wife  and  while  they  were  living  in  the 
same  house  with  opportunities  for  sexual  intercourse,  no  statements 
or  admissions  of  the  mother  or  L  were  admissible  to  show  non- 
intercourse  ;  and  the  complaint  and  testimony  of  L  in  his  nnde- 
fendeil  action  for  divorce  against  the  mother  on  the  ground  thai 
for  two  years  she  had  refused  to  have  sexual  intercourse  with  him, 
were  properly  excluded,  although  the  divorce  had  been  granted 
thereon. 

APPEAL  from  the  Circuit  Court  for  Hock  County. 

In  April,  1888,  Lelia  M.  Shuman  died  intestate,  leaving 
surviving  her  the  appellant,  Alexander  Shuman^  her  hus- 
band, and  Frances  M.  and  Sarah  M.  Shuman,  her  children 
and  only  heirs  at  law.  The  intestate  died  seised  of  certain 
real  estate  in  Eock  county.  Her  estate  was  administered 
in  the  Rock  county  court,  and  such  real  estate  was  assigned 
to  her  said  children  by  the  court,  but  subject  to  the  right 
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of  her  husband,  Alexander  Shuman,  as  tenant  thereof  by 
the  curtesy  during  his  life.  An  appeal  was  duly  taken  to 
the  circuit  court  from  the  order  or  judgment  of  the  county 
court  thus  assigning  and  distributing  the  estate.  For  a 
history  of  this  appeal,  see  Shuman  v.  Hurd,  79  Wis.  654. 
In  August,  1890,  Sarah  M.  Shuman,  the  younger  of  the 
two  children  of  the  intestate,  died  at  the  age  of  three  years, 
and  her  estate  was  settled  in  the  county  court.  See  Shu- 
man V.  Shuman,  80  Wis.  479.  On  the  hearing  of  the  appeal 
in  the  circuit  court,  it  appeared,  and  the  court  found,  that 
on  April  20, 1880,  Mrs.  Shuman,  then  Lelia  M.  Hurd,  inter- 
married with  one  Andrew  Ingle;  that  on  November  15, 
1884,  the  parties  to  such  marriage  were  divorced  by  the 
judgment  of  the  circuit  court  of  Rock  county ;  that  such 
action  for  a  divorce  was  commenced  by  the  husband,  Octo- 
ber 8,  1884;  that  on  February  10,  1885,  the  said  Lelia  M. 
Ingle  intermarried  with  Alexander  Shuman;  and  that  her 
daughter,  Frances  M.  Shuman,  was  born  July  8,  1885. 
Thus  far  the  facts  are  uncontro verted. 

The  circuit  court  also  found  the  following  facts:  "  That 
the  said  child,  FroAtces  M,,  was  so  born  at  the  expiration  of 
the  full,  natural,  and  ordinary  period  of  gestation,  and  that 
said  child  when  so  born  was  a  fully  developed  and  mature 
child;  that  during  the  months  of  September,  October,  and 
November  down  to  the  15th  day,  1884,  said  Andrew  Ingle 
and  Lelia  M.,  his  then  wife,  lived,  boarded,  and  lodged  in 
the  same  house ;  that  at  all  times  during  the  three  months 
prior  to  the  judgment  of  divorce  entered  on  said  15th  day 
of  November,  1884,  said  Andrew  Ingle  and  his  then  wife, 
Lelia  M.,  had  access  to  each  other;  that  the  appellant, 
Fram/iea  M.,  is  the  lawful,  legitimate  issue  and  child  of  the 
marriage  which  existed  between  Andrew  Ingle  and  Lelia 
M.  Ingle ;  and  that  appellant,  said  Frances  M.,  is  the  law- 
ful, legitimate  child  and  daughter  of  said  Andrew  Ingle 
and  his  then  wife,  Lelia  M.  Ingle." 
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The  circuit  court  refused  to  allow  the  complaint  and  the 
testimony  of  Mr.  Ingle  in  the  divorce  action  (which  was 
substantially  all  the  testiraohy  in  that  case)  to  be  read  in 
evidence.  Mrs.  Ingle  did  not  defend  the  action.  Had  the 
above  testimony  been  received,  it  would  have  appeared  by 
the  complaint  that  the  cause  assigned  for  a  divorce  was 
desertion,  in  that  for  nearly  two  years  then  last  past  Mrs. 
Ingle  had  refused  to  have  sexual  intercourse  with  her  hus- 
band, and  asserted  that  she  would  not  cohabit  with  him  or 
allow  him  the  privileges  of  a  husband  in  the  future.  The 
testimony  of  Mr.  Ingle  substantiated  the  allegations  of  the 
complaint  in  the  particulars  aforesaid.  The  court  also  re- 
jected certain  letters  written  by  Mrs.  Shuman  to  her  last 
husband,  after  the  birth  of  Frances  Jf.,  in  which  she  speaks 
of  the  child  as  the  daughter  of  Mr.  Shumcm, 

The  circuit  court  gave  judgment  reversing  that  portion 
of  the  judgment  or  order  of  the  county  court  which  gives 
Mr.  Shuman  a  life  estate  in  the  lands  of  which  Mrs.  Shu- 
man died  seised,  as  tenant  thereof  by  the  curtesy.  Mr. 
Shuman  appeals  to  this  court  from  the  judgment  of  re- 
versal. 

William  Smith  and  C.  E.  Pierce^  for  the  appellant,  con- 
tended, inter  alia,  that  by  the  judgment  of  divorce  in  the 
action  of  Andrew  Ingle  against  Lelia  M.  Ingle  it  became  a 
verity  as  between  the  parties  thereto  that  Ingle  and  his  wife 
hp^d  not  lived  or  cohabited  together  as  husband  and  wife 
for  more  than  a  year  immediately  preceding  the  date  of 
that  judgment.  The  same  estoppel  that  would  aflfect  Lelia 
M.  Ingle  (Shuman),  if  she  were  living,  as  to  that  judgment, 
should  have  like  effect  upon  Frances  M.  Shuman,  who  is 
now  claiming  under  her  as  her  heir.  Perry  ^.  Meddowcrqfty 
10  Beav.  122;  2  Bishop,  Mar.,  D.  &  S.  sec.  1584;  Shelton  v. 
Barbour,  2  Wash.  (Va.),  82;  Ffuiis  v.  S?mth,  14  How.  400. 
The  presumption  of  access  may  be  overcome  by  evidence 
of  feelings  and  conduct  of  the  parties.     Ooss  v.  Froman,  89 
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Ky.  318;  Wright  v.  Hicka,  56  Am.  Dec.  454,  455;  Woodr 
ward  V.  Blue,  107  N.  0.  407;  Bell  v.  BuTnMead,  14  K  Y. 
Supp.  753;  CaujoUe  v.  Ferrie,  26  Barb.  177;  WaM%  v.  OwenSj 
62  Wis.  519. 
John  Winans  and  E,  M.  Hyzer^  for  the  respondent. 

Lyon,  0.  J.  Sec.  2180,  R  S.,  is  as  follows:  "The  hus- 
band  on  the  death  of  his  wife  shall  hold  the  lands  of  which 
she  died  seised,  and  which  were  not  disposed  of  by  her  last 
will  and  testament,  for  his  life,  as  tenant  thereof  by  the 
curtesy :  provided,  that  if  the  wife,  at  her  death,  shall  leave 
issue  by  any  former  husband,  to  whom  the  estate  might 
descend,  such  issue  shall  take  the  same,  discharged  from 
the  right  of  the  surviving  husband  to  hold  the  same  as 
tenant  by  the  curtesy."  Hence,  if  Frances  M.  Shuman  is 
the  issue  of  the  marriao^e  of  Andrew  In^le  and  Lelia  M. 
Ingle,  afterwards  Shuman  (as  the  circuit  court  found  her 
to  be),  the  appellant,  Alexander  Shuman^  is  not  entitled  to 
curtesy  in  those  lands  of  which  Mrs.  Shuman  died  seised, 
which  descended  to  Frances  M,  On  the  other  hind,  if 
Andrew  Ingle  is  not  the  father  of  Frances  M,,  the  pre- 
sumption probably  is  that  she  is  the  daughter  of  Alexander 
Shuman,  who,  inr  that  event,  is  entitled  to  curtesy  in  the 
lands  which  she  inherits  from  her  mother. 

The  rules  of  evidence  by  which  it  must  be  determined 
whether  Frances  M.  is  or  is  not  the  lawful  issue  of  the 
marriage  of  her  mother  and  Andrew  Ingle  are  unaffected 
by  the  fact  that  she  was  born  after  the  marriage  of  her 
mother  and  Alexander  Shuman,  The  last  marriage  may 
save  Fran^£s  M.  from  being  a  bastard  in  case  Andrew 
Ingle  is  not  her  father;  but  the  same  proof  is  required  to 
demonstrate  that  ho  is  not  her  father  as  would  be  required 
had  the  last  marriage  not  taken  place,  and  were  she  claim- 
ing as  heir  of  Ingle. 

Before  proceeding  to  the  consideration  of  those  rules,  the 
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first  controverted  finding  of  fact  should  be  disposed  of. 
Such  finding  is  as  follows:  "That  the  said  child,  Frances 
M.J  was  so  born  [that  is,  on  July  8, 1885]  at  the  expiration 
of  the  full,  natural,  and  ordinary  period  of  gestation,  and 
that  said  child,  when  so  born,  was  a  fully  developed  and 
mature  child."  It  will  serve  no  useful  purpose  to  state  the 
testimony  on  which  this  finding  is  based.  The  finding  is 
well  supported  by  the  testimony  of  the  physician  who  at- 
tended Mrs.  Shuman  when  she  gave  birth  to  the  child. 
The  testimony  which  it  is  claimed  tends  to  show  that  the 
child  was  prematurely  born  is  of  a  most  uncertain  and  un- 
satisfactory character.  TVe  think  the  testimony  greatly 
preponderates  in  support  of  the  finding,  and  it  is  unneces- 
sary to  invoke  the  rule  that  the  finding  will  not  be  over- 
thrown unless  there  is  a  clear  and  satisfactory  preponder- 
ance of  evidence  against  it. 

The  usual  and  ordinary  period  of  gestation  is  about  280^ 
days.  2  Greenl.  Ey.  §  152.  Andrew  Ingle  and  Lelia  M., 
his  wife,  were  divorced  Jfovember  15,  1885,  w^hich  was  but 
235  days  before  Frances  M.  was  born.  It  becomes  a  verity 
in  the  case,  therefore,  that  Frances  M.  was  begotten  while 
her  mother  was  the  wife  of  Andrew  Ingle. 

The  old  common-law  rule  in  such  cases  was  that  the  child 
of  a  married  woman  was  conclusively  presumed  to  be  legiti- 
mate, if  begotten  while  her  husband  was  within  the  four 
seas, —  that  is,  within  the  jurisdiction  of  the  king  of  Eng- 
land,—  unless  the  husband  was  impotent.  1  Bish.  Mar.  & 
Div.  §  546.  This  rigorous  rule  has  been  considerabUr  modi- 
fied by  judicial  decisions  in  later  times.  We  fiod  the 
modern  rule  (concerning  which  there  is  little  or  no  con- 
troversy) well  stated  by  Lord  Langdale,  M.  E.,  in  Har- 
grave  v,  ffa/rgrave,  9  Beav.  552,  as  follows : 

"  A  child  born  of  a  married  woman  is,  in  the  first  in- 
stance, presumed  to  be  legitimate.  The  presumption  thus 
established  by  law  is  not  to  be  rebutted  by  circumstances 


Digitized  by  VjOOQIC 


Wis.]  august  TEEM,  1892.  255 

Shuman  va  Shaman. 

which  only  create  doubt  and  suspicion,  but  it  may  be  wholly 
removed  by  proper  and  sufflcient  evidence,  showing  that 
the  husband  was  (1)  incompetent;  (2)  entirely  absent,  so  as 
to  have  no  intercourse  or  communication  of  any  kind  with 
the  mother;  (3)  entirely  absent  at  the  period  during  which 
the  child  must,  in  the  course  of  nature,  have  been  begotten ; 
or  (4)  only  present  under  such  circumstances  as  afford  clear 
and  satisfactory  proof  that  there  was  no  sexual  intercourse. 
Such  evidence  as  this  puts  an  end  to  the  question,  and  es- 
tablishes the  illegitimacy  of  the  child  of  a  married  woman. 

"It  is,  however,  very  difficult  to  conclude  against  the 
legitimacy,  in  cases  where  there  is  no  disability  and  where 
some  society  or  communication  is  continued  between  hus- 
band and  wife  during  the  time  in  question,  so  as  to  have 
afforded  opportunities  of  sexual  intercourse ;  and  in  cases 
where  such  opportunities  have  occurred,  and  in  which  any 
one  of  two  or  more  men  may  have  been  the  father,  what- 
ever probabilities  may  exist,  no  evidence  can  be  admitted 
to  show  that  any  man  other  than  the  husband  may  have 
been,  or  probably  was,  the  father  of  the  wife's  child. 
Throughout  the  investigation  the  presumption  in  favor  of 
the  legitimacy  is  to  have  its  weight  and  influence,  and  the 
evidence  against  it  ought,  as  it  has  been  justly  said,  to  be 
strong,  distinct,  satisfactory,  and  conclusive." 

The  circuit  court  found  that  during  the  three  months 
next  preceding  November  15, 1884  (the  date  of  the  divorce 
judgment),  Andrew  Ingle  and  his  then  wife,  Leiia  M.,  lived, 
boarded,  and  lodged  in  the  same  house,  and  during  all  that 
time  had  access  to  each  other, —  meaning,  no  doubt,  oppor- 
tunity for  sexual  intercourse.  Does  the  evidence  sustain 
this  finding?  The  court  rejected  as  inadmissible  all  tes- 
timony of  the  statements  or  admissions  of  Andrew  and 
Lelia  M.  Ingle  tending  to  show  that  they  had  no  sexual 
intercourse  with  each  other  during  the  time  within  which 
it  is  possible  that  Fra^icea  M.  was  begotten.    The  ruling 
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was  correct.  No  nile  of  evidence  is  better  settled  than 
that  husband  and  wife  are  alike  incompetent  witnesses  to 
prove  the  fact  of  non-access  while  they  lived  together.  1 
Greenl.  Ev.  §  28;  2  id.  §  151;  1  Bish.  Mar.  &  Div.  (6th  ed.), 
§§  447,  547,  and  cases  cited  in  those  authorities ;  3  Encj. 
Brit.  tit.  **  Bastard.*'  See,  also.  3  Am.  &  Eng.  Ency.  of 
Law,  149,  and  cases  cited  in  note  3;  Mink  v.  StaU^  60  Wis. 
583;  ^VatU  v.  Owens,  62  Wis.  512.  Most  of  the  rulings  of 
the  court  rejecting  testimony  offered  to  prove  non-access 
of  Andrew  Ingle  to  his  wife  about  the  time  Frances  M. 
must  have  been  begotten,  and  before  and. after  that  time, 
which  are  assigned  as  error,  are  in  strict  accord  with  the 
above  rule. 

It  is  clear  that  the  complaint  and  the  testimony  of  An- 
drew Ingle  in  his  undefended  action  for  a  divorce,  were 
properly  excluded  as  evidence  of  non-access.  These  are 
nothing  morp  than  sworn  statements  of  the  husband,  and 
their  character  is  not  changed  by  the  fact  that  they  were 
made  in  the  course  of  a  judicial  proceeding  which  resulted 
in  the  divorce  judgment.  Such  judgment  was  admissible 
and  was  admitted  to  show  the  status  of  the  parties  to  the 
action,  that  is,  that  they  ceased  to  be  husband  and  wife  on 
November  15,  1884,  but  not  to  prove  that  a  child  begotten 
during  the  coverture  is  a  bastard,  or  would  have  been  such 
but  for  the  subsequent  intermarriage  of  her  mother  with 
Alexander  Shuman.  The  letters  of  Lelia  M.  to  her  last 
husband  were  properly  ruled  out  for  the  same  reason ;  that 
is,  they  were  mere  admissions  of  the  wife  of  the  paternity 
of  Frances  M. 

The  testimony  satisfactoriljr,  if  not  conclusively,  shows 
that  Andrew  Ingle  and  his  then  wife,  Lelia  M.,  for  several 
months  before,  and  down  to  the  date  of,  the  divorce  judg- 
ment, resided  constantly  in  the  same  house;  conversed  with 
each  other;  ate  at  the  same  table;  lodged  in  adjoining 
rooms,  with  a  door  between  them;  and  had,  during  all  that 
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time,  ample  opportunity  for  sexaal  intercourse,  if  they 
chose  to  indulge  therein.  Thus  the  findings  of  the  learned 
circuit  judge  in  respeet  to  those  circumstances  are  fully 
sustained  by  the  proofs,  and  the  inference  therefrom  is  con- 
clusive that  Andrew  Ingle  is  the  father  of  the  child  Fran- 
ces M. 

Some  other  errors  are  assigned  upon  the  rulings  of  the 
court  on  objections  to  the  admission  of  testimony,  but 
none  or  all  of  these  rulings  are  regarded  as  sufficient,  even 
though  erroneous,  to  work  a  reversal  of  the  judgment. 
We  have  looked  into  these  rulings,  however,  and  are  of 
the  opinion  that  they  involve  no  material  errors.  It  is 
unnecessary  to  say  more  on  the  subject.  ^ 

By  the  Cov/rt. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Thb  State  ex  eel.  Smith,  Bespondent,  vs.  Dsaeb  and  oth- 
ers. Appellants. 

September  29  —  October  26, 1892. 

Eleetion$:  License  to  sell  intoxicating  liquors:  Mandamus. 

1.  The  polls  of  an  election  upon  the  question  of  license  pr  no  license 

were  opened  at  9  a.  m.,  but  were  closed  at  9 :  30  and  the  ballots  which 
had  been  cast  were  destroyed.  They  were  again  opened  at  10  a.  M. 
and  were  iinaUy  closed  at  4  p.  M.  Held,  that  under  sec.  1565(2,  S.  & 
K  Ann.  Stats.,  and  sea  29,  R  S.,  requiring  the  polls  to  be  opened  at 
9  A.  K.  and  closed  at  sundown,  the  election  was  void. 

2,  Mandamus  will  not  issue  to  compel  a  canvass  of  the  votes  and  de« 

termination  of  the  result  of  a  void  election. 
[8L  Whether  mandamus  will  go  to  compel  village  trustees  to  perform 
their  duties  as  inspectors  of  election,  after  they  have  been  suc- 
ceeded by  others  as  such  trustees,  not  determined.] 

APPEAL  from  the  Circnit  Conrt  for  Bock  County. 

Maaidamus.  The  facts  are  sufficiently  stated  in  the 
opinion.  The  appeal  is  from  a  judgment  awarding  a  per- 
emptory writ. 

Vou88— 17 
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For  the  appellants  there  was  a  brief  by  Smith  cfe  Pierce^ 
and  oral  argument  by  61  E.  Piei'ce,  They  contended,  inter 
alia,  that  the  terms  of  office  of  the  appellants  having  ex- 
pired they  would  not  now  be  permitted  to  act.  Clark  v. 
Buchanan,  2  Minn.  346;  People  ex  rel.  Bailey  v.  Supervis- 
ors, 12  Barb.  217;  Ogleshy  v.  Sigman,  58  Miss.  502;  Myers 
■V.  Chalmers,  60  id.  772;  Swain  v.  McEea,  80  N.  C.  Ill;  In 
re  Board  of  Canvassers,  12  N.  Y.  Supp.  174.  The  time 
allowed  by  law  for  voting  having  been  materially  short- 
eoed,  the  election  was  void.  6  Am.  &  Eng.  Ency.  of  Law, 
321,  par.  8;  Penn  District  Election,  2  Pars.  (Pa.),  526; 
People  V.  Seale,  52  Cal.  71. 

TF.  G.  Wheeler^  for  the  respondent,  argued,  among  other 
things,  that  inspectors  and  canvassers  having  once  acted, 
continue  in  such  office  until  their  duties  are  fully  performed. 
Merrill,  Mand.  sec.  185;  People  ex  rd.  Smith  v.  SchieUein, 
95  N.  Y.  124;  State  ex  rd.  Pice  v.  County  Judge,  7  Iowa, 
186;  Simon  v.  Durham,  10  Oreg.  52;  Smith  v.  Lavyrence, 
49  N.  W.  Rep.  (S.  Dak.),  7;  AU'y  Gen.  v.  Board  of  Can- 
vassers^  64  Mich.  607.  The  board  of  canvassers  have  no 
right  to  declare  the  election  illegal.  Atfy  Gen.  v.  Board 
of  Canvassers,  64  Mich.  607 ;  State  ex  rel.  Galling  v.  Boone, 
98  K  C.  573;  Maxwell  v.  Tolly,  26  S.  C.  77;  Smith  v.  Law- 
rence, 49  N.  "W.  Rep.  (S.  Dak.),  7;  People  ex  rd.  Dean  v. 
County  Comm^rs,  6  Col.  202;  Brown  v.  Board  of  ComirCrs, 
38  Kan.  436;  Lewis  v.  Comm'rs,  16  id.  102. 

Orton,  J.  By  the  petition  of  the  relator  for  an  alternative 
writ  of  mamlamus,  and  the  answer  or  return  of  the  trustees 
of  the  village  of  Clinton,  as  inspectors  and  canvassers  of 
the  village  election  in  April,  1892,  the  following  facts  sub- 
stantially appear : 

In  accordance  with  a  petition  of  a  sufficient  number  of 
the  qualified  electors  of  said  village,  an  election  in  said 
village  was  duly  called,  and  notice  thereof  given,  on  April  5, 
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1892,  on  the  question  of  license  or  no  license  to  deal  or 
traffic  in  any  spirituous,  malt,  or  intoxicating  liquors  or 
drinks  as  a  beverage  i*  said  village.  The  trustees  of  said 
'  village  were  by  law  inspectors  and  canvassers  of  said  elec- 
tion. There  was  also  on  that  day  an  election  held  for  vil- 
lage officers.  The  polls  were  first  opened  at  9  o'clock  in 
the  forenoon,  and  a  number  of  votes  received  in  the  box  on 
the  above  question.  The  polls  were  then  closed  at  9 :30, 
and  the  election  suspended,  and  the  ballots  cast  were  de- 
stroyed. The  polls  wpre  again  opened  at  10  o'clock,  and 
123  votes  were  cast  against  license,  and  122  votes  were  cast 
for  license,  and  the  polls  were  again  closed  at  4  o'clock  in 
the  afternoon.  The  defendants,  as  the  inspectors  of  said 
election,  deeiping  the  election  sO  held  on  said  question  to  be 
illegal,  refused  to  canvass  the  votes  so  cast  and  to  deter- 
mine the  result  thereof  or  return  the  .same,  or  to  have  the 
same  made  a  matter  of  record. 

The  alternative  writ  commands  said  inspectors  and  can- 
vassers to  immediately  make  a  statement  in  writing  of  the 
votes  cast  on  said  question,  and  certify  on  said  statement 
their  determination  of  the  result,  and  to  leave  such  state- 
ment and  determination  with  the  village  derk,  or  show 
cause.  The  demurrer  to  the  return  was  sustained,  and 
judgment  rendered  awarding  the  peremptory  writ.  Carry- 
ing the  demurrer  to  the  petition,  the  whole  case  is  presented 
on  which  it  may  be  determined  whether  the  peremptory 
writ  ought  to  have  been  awarded  in  such  a  case. 

It  is  contended  by  the  learned  counsel  of  the  appellants 
that  the  relator  had  no  right  to  institute  the  proceeding, 
he  having  no  special  or  peculiar  interest  in  the  subject  mat- 
ter or  result.  He  was  a  citizen  and  taxpayer  of  said  village, 
and  a  qualified  elector,  and  voted  at  said  election  on  the 
question  of  license  or  no  license.  Being  satisfied  that  the 
relator  has  shown  no  right  to  the  writ  of  mandamuSy  it  is 
not  necessary,  and  perhaps  improper,  to  pass  upon  this 
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question.  It  is  also  minecessary  to  decide  the  question 
whether  the  writ  can  go  to  the  village  trustees  as  the  in- 
spectors of  said  election,  they  no  longer  holding  such  office, 
and  their  successors  having  been  elected  and  qualified.  The 
material  question  is  whether  the  relator  has  shown  any 
legal  right  to  the  writ. 

1.  The  election  was  grossly  UlegaL  The  election  on  the 
question  of  license  or  no  license  "  shall  be  held,  and  the 
votes  canvassed  by  the^  proper  canvassing  board  of  said  vil- 
lage, in  accordance  with  the  law  governing  general  elec- 
tions in  this  state."  Sec.  4,  ch.  621,  Laws  of  1889 ;  sec. 
15656?,  S.  &  B.  Ann.  Stats.  By  the  general  election  law 
(sec.  29,  R.  S.),  "  the  polls  of  the  election  shall  be  opened 
at  nine  o'clock  in  the  forenoon,  or  as  soon  thereafter  as 
may  be,  and  shall  be  closed  at  sundown."  The  inspectors 
not  only  violated  this  law  in  the  opening  and  closing  the 
polls,  but  they  destroyed  the  votes  cast  at  9  o'clock  and 

'  between  that  time  and  9 :  30  o'clock,  and  then  closed  the 
polls  and  allowed  no  more  voting  until  10  o'clock,  and 
finally  closed  the  polls  at  4  o'clock  in  the  afternoon.  An 
election  could  not  be  made  more  illegal,  either  by  desrign 
or  neglect.  It  was  no  election,  within  any  law  of  this  state- 
It  would  be  supererogation  to  cite  authorities  on  so  plain 
a  question. 

2.  There  must  be  shown  a  clear  legal  right  to  the  writ. 
State  ex  rel.  Carpenter  v.  Hastings^  10  Wis.  518;  State  ex  rel, 
Spaulding  v.  Elwood^  11  Wis.  17;  State  ex  rel.  Smith  v. 
CommiesionerSj  19  Wis.  237.  Neither  the  relator  nor  any 
one  else  has  any  legal  right  to  have  the  result  of  such  a 
void  election  determined  or  carried  into  effect.  It  would 
be  illegal  to  canvass  and  determine  such  a  vote,  or  return 
it  to  the  village  clerk. 

3.  The  writ  will  not  be  issued  if  the  court  has  no  power 
to  grant  the  relief  asked,  nor  when  the  writ  would  be  un- 
availing.   Mitchell  V.  Boardmam,^  79  Me.  469 ;  StaU  ex  rd. 
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Gold  V.  Secresty  33  Minn.  381 ;  Tennant  v.  Orocker^  85  Mich. 
328;  Merrill,  Mand.  §  75;  14  Am.  &  Eng.  Ency.  of  Law, 
104. 

4.  The  writ  will  not  issue  to  compel  the  performance  of 
what  would  be  unlawful  {People  ex  rel.  Thatcher  v.  Hyde 
Park^  117  111.  462),  or  to  enforce  what  would  be  without 
authority  of  law.  Ros8  v.  Lmie^  3  Smedes  &  M.  695.  The 
court  is  asked  to  issue  this  high  writ  to  command  the  in- 
spectors and  canvassers  to  carry  into  effect  the  result  of  an 
illegal  election.  It  would  be  the  worst  and  most  improper 
use  that  could  be  made  of  such  a  writ.  It  would  be  useless, 
unavailing,  unjust,  and  illegal.  The  writ  should  have  been 
denied. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  direction  to  dismiss 
the  petition  on  its  merits. 


Thompson,  Appellant,  vs.  Nims,  Executor,  Eespondent. 

September  £9  —  October  f 5,  J89S. 

Marriage:  Erndence, 

1.  The  question  being  whether  T.,  an  intestate,  and  one  claiming  to  be 

his  widow  had  been  married,  evidence  of  statements  aUeged  to 
have  been  made  by  T.  and  by  his  relatives,  not  in  the  presence  of 
the  claimant,  to  the  effect  that  there  had  been  no  marriage,  was 
not  admissible. 

2.  The  evidence  in  this   case,— showing,  among  other  things,  that 

many  years  before  the  death  of  T.  he  and  the  claimant  left  the 
house  of  her  parents,  with  their  full  consent  and  with  trunks  and 
bedding,  he  declaring  that  they  were  to  be  married ;  that  on  the 
same  day  they  stopped  at  an  hotel,  where  a  person  was  brought  in 
whom  she  supposed  to  be  a  minister  and  who  stayed  about  half  au 
hour  (the  claimant  not  being  aUowed  to  testify  as  to  what  took 
place) ;  that  from  that  time  they  lived  and  cohabited  together  as 
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man  and  wife  for  several  years,  and  as  such  visited  relatives  of 
each ;  that  afterwards  they  separated,  but  he  occasionally  visited 
her  and  was  always  introduced  as  her  husband ;  that  from  the 
time  when  they  stopped  at  the  hotel  as  aforesaid  she  always  bore 
the  name  of  Mrs.  T.  until,  twenty  years  later,  having  heard  and 
believing  that  T.  was  dead,  she  married  one  N. ;  and  that  she  had 
always  borne  an  untambhed  reputation, —  is  held  sufficient  to  sliow 
that  there  had  been  a  marriage  at  the  hotel  between  T.  and  the 
claimant,  although  there  was  no  record  of  any  license  having  been 
issued,  and  no  certificate  of  the  marriage  on  file. 

APPEAL  from  the  Circuit  Court  for  Hock  County. 

This  is  an  appeal  from  a  judgment  of  the  circuit  court  of 
Rock  county,  adjudging  Julia  L-  Niras,  since  deceased,  to 
be  the  widow  and  only  heir  at  law  of  0.  C.  Thompson,  de- 
ceased, intestate,  and  assigning  the  residue  of  his  estate  to 
her  as  such  widow.  C.  C.  Thompson  di^d  a  resident  of 
Itock  county  in  July,  1887,  leaving  no  issue.  He  left  broth- 
ers and  sisters,  among  them  the  appellant.  His  estate  was 
administered  in  the  county  court  of  Rock  county,  and  after 
the  administrator  had  filed  his  final  account  Julia  L.  Nims 
filed  in  said  court  a  petition,  claiming  to  be  the  widow  of 
the  deceased,  and  that  she  was  married  to  him  in  June, 
1858.  Upon  the  trial  of  this  issue  in  the  county  court  it 
was  adjudged  that  she  was  such  widow,  and  upon  appeal 
and  trial  of  the  question  in  the  circuit  court  the  same  con- 
clusion was  reached.  After  judgment  in  the  circuit  court 
Julia  Nims  died,  and  Frank  If.  Nims  was  duly  appointed 
executor  of  her  last  will,  and  the  action  has  been  revived 
in  his  name  as  executor. 

It  appears  that  the  claimant,  Julia  Nims,  was  the  daugh- 
ter of  one  Spoor,  a  farmer  residing  in  Lyons,  Walworth 
county,  Wisconsin,  and  was  one  of  a  large  family  of  chil- 
dren. In  the  winter  of  1857  and  1858  the  deceased  boarded 
at  Spoor's  house,  and  he  became  acquainted  with  the  claim- 
ant, who  was  then  twenty-three  years  of  age.  Thompson 
was  then  engaged  iu  some  capacity  in  the  construction  of 
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the  Racine  &  Mississippi  Railroad.  In  March,  1858,  he 
went  further  west,  and  seems  to  have  stopped  in  the  vicin- 
ity of  Freeport.  In  the  latter  part  of  June,  1858,  he  re- 
turned to  Spoor's  house,  and  on  the  morning  of  the  28th  of 
that  month  he  and  Julia  left  Spoor's  house  together,  he 
stating  they  were  going  to  be  married.  She  took  some 
bedding,  clothing,  and  trunks  with  her,  and  seems  to  have 
been  taken  to  the  railroad  station  in  a  wagon  by  some  mem- 
ber of  the  Spoor  family.  They  took  the  train,  and  stopped 
at  Davis,  111.,  that  night,  and  went  to  an  hotel.  The  claim- 
ant testified  that  after  ariving  at  the  hotel  Thompson  went 
out,  and  presently  returned  with  a  person  whom  she  be- 
lieved was  a  minister.  The  court  ruled  out  any  testimony 
by  claimant  as  to  what  took  place  after  this  person  entered 
the  room,  and  no  other  witness  was  produced.  The  claim- 
ant further  testified  that  this  person  staid  in  the  room 
about  half  an  hour ;  that  after  that  time  she  had  always 
borne  the  name  of  Mrs.  Thompson ;  that  they  staid  at  the 
hotel  that  night,  and  went  to  Freeport  on  the  next  day. 
It  appeared  by  competent  testimony  that  the  couple  boarded 
near  Freeport  during  the  summer,  living  apparently  as  man 
and  wife,  and  being  so  considered ;  that  they  visited  to- 
gether at  Spoor's  house  and  at  the  house  of  Samuel  Thomp- 
son, a  brother  of  appellant,  apparently  living  and  being 
known  as  husband  and  wife;  that  thereafter  they  boarded 
with  one  Young  at  Freeport  for  more  than  a  year,  being 
known  as  husband  and  wife,  and  apparently  living  as  such ; 
that  some  time  in,  1860  the  claimant  went  home  to  her 
father's  house,  and  staid  about  two  years,  and  from  there 
went  to  Racine,  where  she  supported  herself  for  years  by 
clerking  in  a  store. 

It  also  appeared  that  for  several  years  after  she  went  to 
Racine  Thompson  visited  her  at  intervals,  sometimes  stop- 
ping several  days,  on  which  occasions  she  introduced  him  as 
her  husband,  and  it  appears  that  they  had  some  corre- 
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spondence  as  late  as  the  year  1868.  Claimant  was  always 
known  as  Mrs.  Thompson  at  Racine,  and  according  to  the 
testimony  led  an  exemplary  life.  She  testifies  that  sev- 
eral years  before  marrying  Mr,  Nims  (which  it  appears  was 
in  1878)  she  heard  that  Thompson  was  dead,  and,  believing 
that  snch  was  the  fact,  she  married  Nims. 

Thompson  appears  to  have  lived  at  or  in  the  vicinity  of 
Beloit  since  about  1863  up  to  tJie  time  of  his  death,  being 
there  generally  regarded  as  an  unmarried  man.  The  gen- 
eral repute  at  and  near  Lyons  was  that  they  were  married, 
though  there  were  some  who  questioned  it.  It  appeared 
by  a  certificate  of  the  clerk  of  the  county  court  of  Stephen- 
son county,  Illinois  (the  county  in  which  Davis  is  situated), 
that  there  was  no  record  of  any  license  being  issued  for  the 
marriage  of  Thompson  and  the  claimant,  and  that  no  cer- 
tificate thereof  was  on  file. 

For  the  appellant  there  was  a  brief  by  Dunwiddie  c6 
Oolcbm^  attorneys,  and  John  Winans^  of  counsel,  and  oral 
argument  by  B,  F,  Dunwiddie  and  Mr.  Win-ans.  They 
contended,  inter  aZia^  that  where  one  of  the  parties,  after 
cohabitation  with  the  other  for  a  length  of  time,  marries  a 
third  person,  the  presumption  arising  from  such  cohabita- 
tion is  thereby  destroyed  and  an  actual  marriage  must  be 
proved.  Doe  ex  dem.  Breakey  v.  Breakey^  2  U.  C.  Q.  B.  349, 
358;  Taylor  v.  Taylor^  1  Lee,  571,  5  Eug.  Ec.  IK.  454;  Jones 
V.  JoneSy  45  Md.  144;  Bishop,  Mar.  &  Div.  sec.  506;  Zaps- 
ley  V.  Griersony  1  H.  L.  Cas.  498,  509. 

For  the  respondent  there  was  a  brief  by  E,  Merton,  attor- 
ney, and  oral  argument  by  Mr.  Merton  and  Mr.  WiUimn 
Smith.  They  argued,  among  other  things,  that  where  two 
persons  are  living  together  as  husband  and  wife  the  law 
presumes  a  valid  marriage  contract  between  them,  and  evi- 
dence to  repel  this  presumption  must  be  strong,  distinct, 
satisfactory  and  conclusive.  Hynes  v.  McDermoUy  91  N.  T. 
451,  43  Am.  Rep.  677;  Teter  v.  Teter,  101  Ind.  129,  51  Am. 
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Rep.  742;  GaU  'o.  OaU,  114  N.  Y.  109;  1  Bishop,  Mar.  & 
Div.  sec.  457.  Claimant  should  have  been  permitted  to 
testify  as  to  her  marriage.  Gibson  v.  Gibson^ '^  Neb.  394; 
Appeal  of  Readmg  F,  Ins.  <&  T.  Co.  113  Pa.  St.  204 ;  Cowp. 
593;  Hubb.  Ev.  Succ.  241;   Yotmg  v.  Foster,  14  N.  H.  114. 

WiNSLow,  J.  A  question  is  raised  as  to  the  exclusion  of 
certain  testimony.  Appellant  offered  to  prove  that  in  1867 
Thompson  stated  that  he  had  never  married  claimant ;  also, 
that  Samuel  Thompson,  brother  of  the  deceased,  at  one 
time  stated  that  he  did  not  believe  they  were  married. 
This  testimony  was  ruled  out.  It  was  not  alleged  that 
either  statement  was  made  in  presence  of  the  claimant. 
The  rulings  were  unquestionably  right,  upon  very  familiar 
principles.  Of  this  same  nature,  also,  was  the  statement 
of  Mrs.  Samuel  Thompson  that  she  came  to  the  conclusion 
they  were  not  married,  which  the  court  struck  out. 

Appellant's  main  contention  is  that  the  evidence  is  in- 
suflBcient  to  prove  a  marriage  between  Thompson  and  the 
claimant.  Marriage,  under  our  statute,  is  a  civil  contract. 
To  constitute  marriage  there  must  be  an  agreement  be- 
tween the  parties  that  they  will  hold  tovrards  each  other 
the  relation  of  husband  and  wife,  with  the  responsibilities 
and  duties  which  attach  to  that  relation.  Williams  v. 
WHUamsj  46  Wis.  464.  This  agreement  is  a  fact  to  be 
proven.  It  may  be  proven  by  circumstantial  evidence,  as 
many  other  facts  are  proven.  In  this  case  there  is  no  di- 
rect evidence  that  these  parties  promised  to  assume  the  re- 
lations of  husband  and  wife,  but  the  circumstances  proven 
seem  to  us  very  persuasive,  and  to  justify  the  finding  that 
there  was  a  marriage  in  fact.  The  parties  left  the  house 
of  the  claimant's  father  and  mother  apparently  with  their 
full  consent  and  knowledge,  with  trunks  and  bedding,  he 
declaring  that  they  were  to  be  married.  They  stopped 
the  same  day  at  an  hotel.    A  person  whom  the  claimant 
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supposed  to  be  a  minister  appears,  something  is  done,  the 
nature  of  which  the  claimant  is  prevented  from  disclosing, 
and  from  that  moment  the  claimant  is  known  and  intro- 
duced as  Mrs.  Thompson.  From  that  time,  also,  the  par- 
ties live  and  cohabit  together  apparently  as  husband  and 
wife,  visit  relatives  of  both,  assuming  to  bear  that  relation 
to  each  other,  and  continue  those  relations  for  several 
years.  Then  follows  a  separation,  the  cause  of  which  does 
not  appear,  broken,  however,  by  occasional  visits,  at  which 
times  the  relation  is  always  announced  when  occasion  calls 
for  it.  The  claimant  always  goes  by  the  name  of  Thomp- 
son, and  always  bears  an  untarnished  reputation. 

We  lay  down  no  general  rule  as  to  the  amount  of  proof 
necessary  to  establish  a  marriage  in  fact,  but  the  circum- 
stances proven  here  seem  sufficiently  clear  and  weighty  to 
prove  that  a  contract  of  marriage  was  entered  into  between 
the  parties  at  the  hotel  in  Davis,  although  no  witness  re- 
lates the  words  used.  There  was  either  a  marriage  con- 
tract made  there  or  else  this  union  was  illicit  in  its  incep- 
tion. In  view  of  the  abundantly  proven  good  character  of 
the  claimant,  we  refuse  to  accept  the  latter  horn  of  the 
dilemma.  There  may  have  beei;i  no  license  obtained,  but 
this  was  not  essential  to  make  the  contract  binding  on  the 
parties. 

The  marriage  to  Nima  in  1878  tends,  undoubtedly,  to 
weaken  the  inference  to  be  drawn  from  the  cohabitation 
with  Thompson,  but,  under  the  circumstances  here,  it  ap- 
pearing that  the  claimant  supposed  Thompson  to  be  dead, 
we  regard  it  as  of  little  weight. 

By  the  Court — Judgment  affirmed. 

See  note  to  this  case  in  17  L.  R  A.  847.— Rep. 
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MlNABD,  Eespondent,  vs.  Burtis,  Appellant. 

September  S9  —  October  £6, 189^. 

Landlord  and  tenant:  Unlawful  detainer:  Pleading:  Notice  to  termi- 
nate tenancy:  Service. 

1.  In  an  action  for  the  unlawful  detainer  of  land,  a  complaint  showing 

that  defendant  had  been  a  tenant  by  sufferance  of  plaintiff,  that 
such  tenancy  had  been  terminated,  and  that  defendant  still  **  wrong- 
fully and  unlawfully  occupied  said  premises  and  refused  to  de- 
liver them  to  plaintiff,'*  is  held  sufficient,  although  by  mistake  it 
aUeged  that  plaintiff  was  in  possession  of  the  premises  instead  of 
that  he  was  entitled  to  the  possession.  Canley  v.  Conley,  78  Wis. 
665,  distinguished. 

2,  An  allegation  that  on  a  certain  day  notice  to  terminate  the  tenancy 

*'  was  served  >upon  the  defendant  pei'sonally,"  is  a  sufficient  allega- 
tion of  service  in  compliance  with  sec  3184,  R.  S. 
S.  A  notice  to  terminate  a  tenancy,  given  as  many  days  before  action 
brought  as  there  are  days  in  the  calendar  month  in  which  it  is 
given,  is  "  one  month^s  notice,"  within  the  meaning  of  sec.  2188, 

Ra 

APPEAL  from  the  Circuit  Court  for  Hook  County. 

This  action  was  commentsed  in  justice's  court  under  the 
statute  giving  a  remedy  in  case  of  unlawful  detainer,  and 
the  complaint  charges  that  on  or  about  the  13th  day  of 
March,  1891,  the  above-named  plaintiff  was,  and  ever  since 
has  been,  in  the  possession  of  the  following  described  prem- 
ises, to  wit  (describing  the  premises  in  particular);  that  on 
the  4th  day  of  April,  1891,  the  defendant  was  a  tenant  by 
sufferance  of  the  plaintiff,  and  was  then,  and  still  is,  occu- 
pying t*he  premises  above  described  without  the  consent  of 
the  plaintiff ;  that  on  said  4th  day  of  April  the  plaintiff 
served  on  defendant  personally  a  notice  in  writing  in  the 
words  and  figures  following,  to  wit  (setting  out  a  written 
demand,  signed  by  said  respondent,  and  addressed  to  the 
said  appellant),  demanding  that  he  deliver  up  and  surrender 
to  him  the  said  farm  (describing  it)  "  which  you  now  hold 
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of  me  unlawfully,  for  the  reason  that  all  your  rights  in  and 
to  said  premises,  with  the  conditions  and  agreements  of  the 
lease  under  which  you  went  into  possession  therein,  have 
fully  terminated,"  and  that,  unless  possession  was  delivered 
as  demanded,  he  would  proceed  to  obtain  possession  as  by 
statute  in  such  case  made  and  provided.  The  complaint 
sets  forth  that  more  than  thirty  days  had  elapsed  since  the 
service  of  the  notice,  and  the  defendant  "  still  unlawfully 
and  wrongfully  occupied  said  premises,  and  refused  to  de- 
liver them  to  the  plaintiff;"  wherefore  he  prayed  for  a 
summons  and  proceedings  as  by  statute  provided. 

On  the  return  of  the  summons,  the  defendant  denied  the 
allegations  of  the  complaint,  and  claimed  that  he  was  in 
possession  of  said  premises  as  the  lessee  of  one  Charles  A. 
Paddock,  who,  at  the  time  of  making  the  lease  to  him,  was 
lawfully  seised  in  fee  simple,  and  alleging  that  the  plaintiff 
claimed  title  to  the  premises  by  virtue  of  a  warranty  deed 
of  said  prefmises  from  Paddock  to  himself,  made  for  the 
fraudulent  purpose  of  terminating  his  lease. 

The  defendant  having  objected  to  any  evidence  under 
the  complaint  at  the  trial  before  the  justice,  the  plaintiff 
moved  to  amend  the  complaint  by  alleging  that  he  "  was 
on  the  13th  day  of  March,  1891,  and  ever  since  has  been, 
entitled  to  the  possession  of  the  following  described  prem- 
ises," instead  of  alleging  that  he  "  was,  and  ever  since  that 
time  has  been,  in  the  possession,"  etc.  The  amendment 
was  granted,  and  the  defendant  excepted. 

The  plaintiff  had  judgment  before  the  justice,  and  de- 
fendant appealed  to  the  circuit  court,  and  in  that  court 
moved  to  dismiss  the  action  for  want  of  jurisdiction  of  the 
court  to  try  and  determine  the  same.  This  motion  was 
denied,  and  upon  trial  the  plaintiff  had  a  verdict  and  judg- 
ment, from  which  the  defendant  appealed,  on  the  grounds 
that  the  complaint  was  not  suflBcient  to  give  the  justice 
jurisdiction  of  the  action;  that  the  allegation  of  service  of 
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the  notice  contained  in  the  complaint  was  insufficient ;  and 
that  a  notice  for  thirty  days,  served  on  the  4th  of  April, 
was  not  notice  for  a  calendar  month  sufficient  to  terminate 
tenancy  by  sufferance. 

For  the  appellant  there  was  a  brief  by  ComdiuB  Buckley^ 
attorney,  and  Smith  <&  Pierce^  of  counsel,  and  oral  argu- 
ment by  Mr.  Buckley  and  Mr.  Wm,  Smith. 

For  the  respondent  there  was  a  brief  by  J.  O.  Wickhem, 
attorney,  and  Doe  cfe  Sutherlandy  of  counsel,  and  oral  argu- 
ment by  Mr.  J.  B.  Doe. 

PiNNEY,  J.  1.  The  only  question  in  this  case  is  whether 
the  complaint  stated  facts  sufficient  to  show  a  cause  of  ac- 
tion within  the  jurisdiction  of  the  justice.  The  objections 
to  the  complaint  were  not  taken  until  after  answer  on  the 
merits,  and  by  objection  at  the  trial  to  any  evidence  under 
the  complaint.  It  is  a  settled  rule  that  when  objections  are 
thus  taken  a  greater  latitude  of  presumption  will  be  in- 
dulged in  than  upon  a  formal  demurrer.  Boud  v.  W.y  P. 
<Si  S.  R.  Co.  65  Wis.  108.  Objections  that  would  form  the 
ground  only  for  special  demurrer  under  the  former  practice 
will  be  disregarded.  The  question  is  Whether  the  com- 
plaint does  not,  in  substance,  state  a  case  which,  upon  de- 
murrer, would  warrant  a  judgment  in  the  plaintiffs  favor ; 
if  so,  it  is  an  undoubted  case  of  jurisdiction.  GrignorCe 
Leasee  v.  AetoTy  2  How.  338. 

Tested  by  the  rule  laid  down  in  Conley  v.  Cordey^  78  Wis. 
665,  666,  the  complaint  shows  that  the  holding  of  posses- 
sion complained  of  was  after  the  tenancy  of  defendant  by 
sufferance  had  been  terminated.  If  so,  the  complaint  was 
sufficient.  The  facts  are  sufficient  to  authorize  the  defend- 
ant's removal.  Ja/rvia  v.  HcmbUton^  16  Wis.  574.  The  plaint- 
iff was  not  required  to  set  out  the  evidence  by  which  these 
facts  could  be  established.  The  complaint  is  framed  in  a 
very  imperfect  manner.    It  is  evident  that  the  omission  of 
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the  words  "entitled  to"  possession  of  the  premises  was  the 
result  of  a  clerical  mistake.  The  entire  form  and  substance 
of  the  other  allegations  show  this  to  be  the  case ;  besides, 
the  allegation  that  the  defendant  was  a  tenant  by  suflferance 
of  the  plaintiff,  and  the  allegations  showing  that  such  ten- 
ancy had  been  terminated,  were  sufficient  to  show  a  right 
to  recover.  We  do  not  think  any  intelligent  person  could 
mistake  the  scope  and  meaning  of  the  complaint,  or  be 
misled  by  the  omission  of  these  words,  afterwards  inserted 
by  amendment. 

2.  It  is  objected,  also,  that  the  notice  to  terminate  the 
tenancy  by  sufferance,  as  set  out  in  the  complaint,  was  not 
given  in  the  proper  manner ;  that  the  allegation  that  it 
"  was  served  upon  the  defendant  personally  "  is  not  a  com- 
pliance with  sec.  2183,  R.  S.  1878,  which  provides  that  a 
tenancy  by  sufferance  "  may  be  terminated  by  the  land- 
lord's giving  one  month's  notice  in  writing  to  the  tenant,  re- 
quiring him  to  remove  from  the  demised  premises,"  which 
notice  is  required  by  sec.  2184:  to  "  be  served  by  delivering 
the  same  to  such  tenant  or  to  some  person  of  proper  age 
residing  on  the  premises,  or^  if  the  tenant  cannot  be  found, 
.  .  .  by  affixing  the  same  in  a  conspicuous  part  of  the 
premises,  where  it  may  be  conveniently  read."  It  is  said 
that  personal  service  may  be  made  by  merely  reading  the 
notice  to  the  tenant  without  delivering  it.  Personal  serv- 
ice is  defined  to  be  the  "  delivery  of  an  original  writ,  notice, 
or  other  paper,  or  a  copy  thereof,  with  oral  information  as 
to  the  contents,  to  the  person  who  is  to  bo  affected  by  the 
service."  Anderson,  Law  Diet.,  Personal  Sekvice.  Black, 
Law  Diet.,  is  to  the  same  effect.  Besides,  what  constitutes 
personal  service  for  the  purpose  of  the  suflOiciency  of  the 
averment  may  well  be  held  to  be  what  the  law  specifies  as 
personal  notice  in  relation  to  the  particular  matter  in  hand 
under  sec  2184. 

It  is  also  said  that  the  notice  was  not  given  one  calendar 


Digitized  by  VjOOQIC 


Wi8.]  AUGUST  TERM,  1892.  271 

Smith  vs.  The  Chicago,  Milwaukee  &  St  Paul  R  Ca 

month  before  the  action  was  commenced ;. that,  having  been 
given  April  4ith^  it  would  not  be  cothplete  until  June  1st. 
We  cannot  adopt  this  view.  If  given  the  proper  number 
of  days  before  action  brought,  as  contained  in  the  calendar 
month  in  which  it  was  given,  as  in  this  case,  it  was  sufficient. 

The  objections  urged  upon  the  face  of  the  pleadings  and 
verdict  only  are  too  technical,  and  cannot  be  allowed.  The 
remedy  sought  in  ^his  case  is  a  civil  remedy  only,  and  no 
fine  could  be  imposed.  R.  S.  sec.  3366.  The  complaint 
was  not  required  to  be  verified.  Under  the  process  issued 
on  filing  it  the  defendant  could  not  be  arrested,  or  his 
property  seized,  or  his  propert}^  rights  in  any  way  directly 
affected.  There  is  no  reason  for  requiring  a  technical  ac- 
curacy and  precision  of  proceeding,  not  now  required  in 
criminal  cases.  The  point  upon  which  the  case  of  Conley  v, 
ConUy^  "78  Wis.  666,  went  was  that  the  complaint  did  not 
allege,  either  in  words  or  in  substance,  that  the  defendant 
held  over  without  permission  of  the  landlord,  and  that  the 
notice  set  out  in  the  complaint  did  not  contain,  in  sub- 
stance, what  the  statute  required  it  should  eontain.  Thjs 
case,  while  holding  a  sufficiently  strict  rule,  at  least,  comes 
far  short  of  sustaining  the  defendant's  contentions. 

We  do  not  find  any  material  error  in  the  proceedings. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Smith,  Respondent,  vs.  The  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company,  Appellant. 

September  so —October  SSf  189S, 

(/)  Sunday:  Confracts,   (f)  Res  ad  judicata, 

1.  The  fact  thnt  it  was  signed  and  delivered  on  Sunday  rendeis  void  a 
written  agreement  whereby  the  owners  of  land  consented  to  the  lay- 
ing of  a  railway  track  thereon  and  released  all  claim  for  damages. 
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2.  In  an  action  to  remove  a  cloud  upon  plaintifTs  title  to  certain  lots 
and  to  a  roadway  and  raceway  adjacent  thereto,  it  was  adjudged 
that  plaintiff  had  title  to  the  lots  but  had  no  title  to  the  roadway  or 
raceway.  In  a  subsequent  proceeding,  by  one  whose  title  was  de- 
rived from  the  former  plaintiff,  for  the  appointment  of  commission- 
ers to  appraise  his  damages  by  reason  of  the  laying  of  railway  tracks 
over  said  roadway  and  raceway  under  a  license  from  the  former 
defendant,  it  is  held  that  the  former  judgment  is  conclusive  against 
the  plaintiff^s  claim  of  title  to  such  roadway  and  raceway. 

APPEAL  from  the  Circuit  Court  for  Hook  County. 

This  is  a  proceeding  instituted  by  the  respondent,  A. 
Hyatt  Smithy  for  the  appointment  of  commissioners  to  ap- 
praise certain  lands  in  the  city  of  Janesville,  occupied  by 
the  appellant's  tracks,  and  which  respondent,  as  trustee 
under  the  will  of  his  late  wife,  claims  to  own,  and  which 
he  alleges  to  have  been  taken  by  the  appellant  without 
purchase  or  payment  of  damages.  The  appellant  answered 
the  petition,  in  effect  denying  plaintiff's  title  to  the  lands 
in  question,  and  claiming  that  respondent  had,  by  written 
instrument  under  seal,  consented  to  the  laying  of  the  ap- 
pellant's tracks  and  released  all  damages. 

The  testimony  was  voluminous.  The  circuit  judge  found 
that  the  respondent,  as  trustee,  was  the  owner  of  the  lots 
in  question;  that  the  appellant's  tracks  had  been  laid 
thereon  without  purchase  or  payment  of  damages;  and 
that  the  alleged  agreement  of  release  was  executed  by  Sm>ith 
upon  Sunday,  and  was  on  that  account  void ;  and  appointed 
commissioners  to  ascertain  and  assess  respondent's  damages. 
From  this  order  the  railway  company  appealed. 

For  the  appellant  there  were  briefs  by  John  T,  Fish  and 
Jackson  ds  Jackson^  and  oral  argument  by  A.  A.  Jackson. 

For  the  respondent  there  was  a  brief  by  Fethers^  Jeffris 
c&  Fifiddy  and  oral  argument  by  M.  G.  Jeffris. 

The  following  opinion  was  filed  November  17, 1891 : 

WiNSLow,  J.  The  questions  raised  by  this  appeal  are : 
Fi/rfft.    Was  the  agreement  of  release  of  damages  void  be- 
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cause  executed  on  Sunday?  Second.  Does  the  plaintiff's 
ownership  extend  across  the  right  of  way  and  bed  of  the 
mill-race  lying  adjacent  to  his  lots? 

I.  The  agreement  was  confessedly  signed  by  Smith  and 
delivered  to  one  Ford  on  Sunday.  The  circuit  court  found 
that  Ford  was  acting  as  agent  for  the  railway  company  at 
the  time,  and  this  finding  is  fully  supported  by  the  evi- 
dence. Under  these  circumstances,  the  question  seems  to 
be  ruled  by  the  deciston  of  this  court  in  the  case  of  De 
Forth  V.  Wis.  cfe  M.  B.  Co.  52  Wis.  320.  The  discussion  of 
the  questions  involved  is  so  complete  in  that  case  that  it  is 
unnecessary  to  add  anything  here.  The  agreement  was 
void. 

II.  The  lands  owned  by  plaintiff  as  trustee,  and  across 
which  the  appellant's  track  is  laid,  consist  of  a  number  of 
lots  on  the  west  bank  of  Kock  river  in  the  city  of  Janes- 
ville,  and  are  a  part  of  a  continuous  row  of  lots  known  as 
the  "  Janesville  Water-Power  Lots."  All  of  these  Jane^- 
ville  water-power  lots  are  upon  a  strip  of  land  which  lies 
on  the  bank  of  the  river,  and  between  the  river  and  an  ar- 
tificial mill-race,  which  runs  for  a  considerable  distance 
parallel  to  the  river,  and  which  conducts  water  for  power 
purposes  from  a  dam  just  above  to  various  mills  built  along 
or  over  the  race.  According  to  the  original  plat,  by  which 
these  lots  and  the  lands  west  of  the  race  seem  to  have  been 
bought  and  sold  for  many  years,  the  Janesville  water-power 
lots  are  forty  feet  in  width  from  north  to  south,  bounded 
on  the  east  by  Kock  river,  and  on  the  west  by  an  open  space 
about  twenty  feet  in  width,  extending  along  the  whole 
length  of  the  raceway,  which  seems  to  have  been  intended 
as  a  right  of  way  for  the  use  of  the  owners  of  the  lots,  and 
it  appears  that  it  has  been  used  in  fact  for  such  purpose. 
Upon  the  other  side  of  the  raceway  is  a  public  street  known 
as"Kiver  Street."  The  railway  company  has  located  its 
tracks,  not  only  upon  the  land  included  within  plaintiffs 
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lot  lines,  as  delineated  upon  the  plat,  but  also  upon  the 
right  of  way  between  his  lots  and  the  race,  and  across  the 
race  itself  (by  means  of  a  bridge)  directly  in  front  of  plaint- 
iff's lots ;  and  thus  it  becomes  important,  in  the  assessment 
of  damages,  to  determine  whether  or  not,  as  respondent 
claims,  his  title  extends  across  the  right  of  way  and  the 
bed  of  the  race,  subject  to  the  easements  which  unquestion- 
ably exist  over  such  lands.  The  circuit  court  found  that 
the  respondent's  title  did  extend  across  the  right  of  way 
and  the  bed  of  the  race,  and  to  the  middle  of  River  street. 

It  appears  that  the  right  to  draw  and  use  water  from 
the  dam  has  been  parceled  out  and  sold  to  various  manu- 
facturers by  deeds  conveying  so  many  inches  of  water,  and 
that  there  are  quite  a  large  number  of  such  owners  who 
are  now,  as  held  in  Smith  v.  Fordy  48  Wis.  115,  the  owners 
of  this  dam  and  water-power. 

Now,  it  is  claimed  by  the  appellant  here  that  all  the 
lands  from  the  center  line  of  River  street,  eastward,  under 
this  mill-race,  and  the  twenty-foot  right  of  way,  are  ap- 
purtenant to  the  water-power  and  dam,  and  Ste  owned  ex- 
clusively by  the  persons  owning  the  right  to  use  the  water- 
power  created  by  the  dam.  In  other  words,  the  contention 
on  one  side  is  that  title  to  the  land  in  question  passed  in 
parcels  under  deeds  of  the  water-power  lots,  and  upon  the 
other  side  that  it  passed  under  deeds  which  conveyed  the 
right  to  draw  water  from  the  water-power.  It  is  admitted 
by  both  sides  that  the  title  has  passed  from  the  original 
proprietor,  and  the  question  is.  Did  it  pass  to  the  purchas- 
ers of  water-power  lots  in  separate  parcels  adjoining  their 
respective  lots,  or  did  it  pass  to  those  who  bought  wate»- 
power  by  inches,  as  tenants  in  common? 

It  is  claimed  by  appellant  that  it  was  decided  in  the  case 
of  Smith  V.  Ford,  48  Wis.  115,  that  Smith's  title  did  not 
extend  across  the  raceway.  That  case  was  an  action 
brought  by  J.  M.  Smith  (whose  title  it  appears  is  now  in 


Digitized  by  VjOOQIC 


Wis.]  august  TEEM,  1892.  275 

Smith  vs.  The  Cliicago,  Milwaukee  &  St  Paul  R.  Ck>. 

the  plaintiff)  to  quiet  his  title  to  certain  lands  which  in- 
cluded the  lots  involved  in  the  present  proceeding.  The 
principal  question  at  issue  in  that  case  was  as  to  which  of 
two  decrees,  one  rendered  in  the  state  court,  and  one  in  the 
United  States  court,  was  controlling  as  to  title.  J.  M.  Smith 
also  claimed  title  to  a  part  of  the  land  in  controversy  in 
that  suit  by  virtue  of  tax  deeds,  one  of  which  purported  to 
convey  the  raceway  as  a  separate  parcel  of  land.  The  cir- 
cuit judge  held  that  the  raceway  could  not  be  assessed  and 
taxed  separately  from  the  lots,  and,  consequently,  that 
Smith  did  not  acquire  title  thei^eto  under  his  tax  deed. 
Smith's  claim  to  part  of  the  raceway  by  virtue  of  his  owner- 
ship of  adjoining  lots  does  not  seem  to  have  been  urged,  or 
even  noticed;  and,  inferentially,  perhaps  the  appellant's 
position  may  be  ri^ht  that  the  effect  of  the  judgment  was 
to  declare  that  Smith  had  no  title  to  any  part  of  the  race- 
way. It  is  very  clear,  however,  that  tUe  court  below  and 
this  court  had  only  in  mind  the  effect  and  validity  of  the 
tax  deed  which  covered  the  raceway.  This  is  demonstrated 
by  the  language  of  the  late  Mr.  Justice  Taylor  in  the  opin- 
ion upon  the  motion  for  rehearing,  upon  page  163  of  the 
case,  where  says:  "The  race  and  roadway  having  been 
constructed  for  the  sole  purpose  of  accommodating  the  lots 
abutting  thereon,  it  is  probable  that  all  those  who  pur- 
chased the-  adjoining  lots,  with  the  right  to  draw  water 
from  such  race,  would  take  title  to  the  lands  under  the  race 
and  roadway  opposite  their  respective  lots.  It  is,  however, 
unnecessary  to  decide  that  question  in  this  case."  It  can- 
not well  be  urged  that  a  question  was  decided  in  a  case 
when  the  opinion  expressly  declares  that  the  question  was 
not  necessary  to  be  decided. 

The  appellant  also  relied  upon  a  decree  of  the  circuit 
court  of  Waukesha  county,  in  an  action  in  which  the  Janes- 
ville  Cotton  Mills  and  others  were  plaintiffs,  and  A,  Hyatt 
Smith  and  many  others  were  defendants,  as  a  bar  to  the  re- 
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spondent's  title  in  the  bed  of  the  raceway.  This  action  was 
brought  apparently  to  settle  the  rights  of  all  parties  hav- 
ing, or  claiming  to  have,  any  interest  in  the  dam  or  water- 
power.  The  decree  purports  to  bar  A,  Ilyatt  Smith  from 
any  interest  in  the  dam,  canal,  and  water-power ;  but  it  is 
manifest  that  the  questions  litigated  and  decided  in  that 
case  were  in  no  wise  connected  with  the  ownership  of  the 
bed  of  the  race,  but  simply  tJie  dam,  water-power,  and  the 
easement  in  the  raceway.  It  is  evident  that  the  word 
"  canal "  in  the  judgment  was  used  with  reference  simply 
to  rights  possessed  by  the  vfater-power  owners  in  the  race- 
way, whatever  such  rights  might  be. 

Having  disposed  of  these  alleged  bars  by  previous  ad- 
judication, we  come  back  to  the  question  whether  the 
owner  of  one  of  the  Janesville  water-power  lots  owns  the 
land  under  the  roadway  and  raceway  opposite  his  lot,  sub- 
ject to  the  easements  thereon,  or  whether  such  land  is 
owned  in  common  by  the  owners  of  the  dam  and  water- 
power.  This  is  a  question  largely  of  intention  of  the  orig- 
inal proprietor  when  he  made  his  plat  and  commenced  to 
sell  lots.  He  laid  out  a  long  row  of  lots  upon  a  very  nar- 
row strip  of  land,  between  the  raceway  and  the  river, 
and  denominated  them  "Janesville  Water-Power  Lots." 
Viewed  without  connection  with  the  race,  one  cannot  con- 
ceive any  valuable  purpose  to  which  they  could  be  put ; 
viewed  in  connection  with  the  raceway,  their  admirable 
situation  for  the  construction  and  operation  of  mills  by 
means  of  water-power,  is  at  once  apparent.  Now,  did  the 
proprietor  intend  to  make  these  lots  valuable,  or  did  he  in- 
tend to  make  them  absolutely  worthless,  save  as  conven- 
ient spots  whereon  to  sit  and  fish?  Did  he  apply  the  name 
"  Water-Power  Lots  "  to  them  as  a  grim  satire  only,  be- 
cause they  were  absolutely  cut  off  from  all  connection  with 
the  water-power,  or  because  they  were  intended  and  ex- 
pected to  reach  to  the  water-power?    It  seems  to  us  that 
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these  questions  carry  their  own  answer.  No  sane  man 
could  expect  to  sell  these  lots  if  they  were  absolutely  out 
off  from  the  race  by  a  strip  of  land  owned  by  third  parties. 
Similar  questions  have  been  before  this  court  in  the  cases 
of  Mariner  v.  ScAidte,  13  Wis.  692,  and  Pettihone  v.  HamU- 
ton.  40  Wis.  402 ;  and  the  decisions  in  those  cases  go  far  to 
support  the  contention  of  respondent  .here  that  his  title 
covers  the  land  under  the  raceway  and  roadway.  Such 
also  was  the  intimation  of  the  late  Mr.  Justice  Taylob  in 
the  language  quoted  herein  from  the  opinion  in  Smith  v. 
Ford,  48  Wis.  163. 

Certainly  the  owners  of  the  water-power  have  rights  in  , 
the  raceway  and  the  bank,  and  these  rights  consist  of  the 
privilege  of  having  the  water  from  the  dam  flow  through 
the  race  just  as  long  as  they  choose  to  draw  off  the  water 
from  the  pond  through  the  race.  With  this  right  or  ease- 
ment accorded  to  them,  they  possess  all  the  rights  which 
are  necessary  to  the  full  and  complete  enjoyment  of  the 
water-power.  Nothing  further  is  of  any  uae  to  them  in 
their  capacity  of  owners  of  the  water-power.  If  such  right 
is  all  that  is  necessary  to  the  full  enjoyment  of  the  water- 
power,  it  would  seem  logically  to  be  all  that  is  appurtenant 
to  the  water-power.  Such,  at  least,  is  our  opinion,  and  the 
conclusion  is  that  the  fee  of  the  roadway  and  raceway  is  in 
the  owners  of  the  water-power  lots  in  parcels,  subject  to 
the  easement  or  right  of  the  water-power  owners  to  draw 
water  through  the  raceway  as  long  as  they  desire  so  to 
draw  it. 

The  circuit  judge  also  found  that  the  ownership  of  the 
proprietor  of  water-power  lots  extended  to  the  middle  of 
River  street,  on  the  west  side  of  the  race.  This  may  seem 
to  conflict  with  the  conclusion  reached  in  the  case  of  Mari- 
ner V.  SchvUe,  13  Wis.  692;  but,  upon  examination  of  that 
case,  it  will  be  seen  that  the  reason  upon  which  the  decision 
in  that  case  was  based,  namely,  that  there  was  a  land  high- 
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way  and  a  water  highway  side  by  side,  does  not  here  exist ; 
and  we  think,  therefore,  that  the  ordinary  rale  which  car- 
ries the  o\vTiership  of  adjoining  proprietors  to  the  middle 
of  a  street  was  rightly  applied  here. 
By  the  Court, —  Order  affirmed. 

A  motion  by  the  appellant  for  a  rehearing  was  granted 
February  2,  1892,  and  a  re-argument  was  ordered  upon  the 
question  as  to  the  effect  of  the  judgment  in  Smith  v.  Ford^ 
48  Wis.  115. 

For  the  appellant,  on  the  re-argument,  there  were  briefs 
by  John  T.  Fish  and  Jackson  <&  Jackson^  and  oral  argu- 
ment by  A.  A.  Jackson..  A,  Hyatt  Smith  being  the  grantee 
of,  and  privy  in  estate  with,  J.  Maurice  Smith,  the  judg- 
ment in  Smith  v.  Ford  binds  A,  Hyatt  Smith  in  the  same 
manner  and  to  the  same  extent  that  it  binds  J.  Maurice 
Smith,  and  is  conclusive  against  the  claim  of  titte  of  A, 
Hyatt  Smith  in  this  proceeding.  Finney  v.  Boyd^  26  Wis. 
366;  CasHe  v.  N(yyes,  14  N.  Y.  329-331;  CampbeU  v.  Hall, 
16  id.  575-579;  Strayer  v.  Johnson,  111  Pa.  St  21;  Cent. 
Nat  Bank  v.  Hazard,  30  Fed.  Kep.  484-6;  Adams  v. 
Barnes,  17  Mass.  365-7;  Carver  v,  Jackson,  4  Pet.  1-85; 
Freeman,  Judg.  sec.  162;  2  Black,  Judg.  sees.  634-549;  1 
Greenl.  Ev.  sec.  522;  1  Herman,  Est.  &  Res  Adj.  130-134; 
Jfeal  V.  Foster,  36  Fed.  Rep.  29-32;  Cromwell  v.  Sac  Co. 
94  U.  S.  351;  Iowa  Co.  ??.  M.  P.  R.  Co.  24  Wis.  93,  123-4; 
Noon^n  V.  Orton,  27  id.  300,  310;  Warner  v.  Trow,  36  id. 
195,  199,  200;  Lathrop  v.  Knapp,  37  id.  307,  312;  Fire 
DepL  V.  TutUe,  50  id.  552;  Quaokenhush  v.  W.  <&  M.  R. 
Co.  71  id.  472,  474-5.  The  judgment  in  Smith  v.  Ford  is 
not  only  res  adjvdicata  as  to  the  questions  decided,  but  as 
to  all  questions  embraced  in  the  pleadings  and  that  might 
have  been  decided  in  that  action.  Aurora  City  v.  West,  7 
Wall.  82-102;  Shenandoah  V.  R.  Co.  v.  Griffith,  76  Va. 
913,  925;  Harris  v.  Harris,  36  Barb.  88-94;  Danaher  v. 
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FrefUisSy  22  Wis.  311,  316,  317;  Iowa  Co.  v.  M.  P.  IL  Co. 
24  id.  93,  112,  124,  125;  Shepardson  v.  Gary,  29  id.  34;  Bm- 
huryv.  Conner^  3  K  Y.  511-522;  1  Herman,  Est.  &  Res 
Adj.  130-136;    Wilson's  E£t  v.  Been,  121  U.  S.  525. 

for  the  respojadent  there  was  a  brief  by  Fethers^  J^ffris^ 
i&  Fifield^  and  oral  argument  by  Jf.  G.  Jeffris.  They  con- 
tended that  the  judgment  in  Smith  v.  Ford  cannot  be  held 
to  be  an  adjudication  that  Smith  did  not  own  the  property 
in  question  here.  That  action  was  to  remove  a  cloud  upon 
Smith's  title,  and  in  order  to  maintain  the  action  he  must 
have  been  in  possession  of  the  lands.  Only  a  question  of 
possession  was  involved,  and  upon  that  this  court  could 
have  affirmed  the  judgment  without  determining  any  other 
question.  The  questions  involved  here  could  not  have  been 
decided.  They  were  not  decided  and  they  were  not  dis- 
cussed. Gray  v.  Tyler^  40  Wis.  579 ;  State  ex  rcL  Brovm  v. 
Husk,  23  id.  636,  643;  Freeman,  Judg.  sec.  271. 

The  following  opinion  was  filed  October  25,  1892: 

WiNSLow,  J.  A  rehearing  was  ordered  in  this  case  upon 
one  question  alone,  namely,  the  effect  of  the  judgment 
rendered  in  the  action  of  Smith  v.  Ford,  48  Wis.  115,  upon 
the  title  to  the  land  in  the  roadway  and  under  the  raceway 
opposite  the  lots  owned  by  Smith  as  trustee.  In  the.  orig- 
inal opinion  in  this  proceeding  it  was  held  that  the  ques- 
tion ad  to  the  title  to  the  roadway  and  raceway  was  not 
decided  in  the  action  of  Smith  v.  Ford,  supra,  and  conse- 
quently that  the  judgment  in  that  action  was  not  res  ad- 
judicata  here.  Upon  the  motion  for  rehearing  serious 
doubts  arose  in  our  minds  as  to  the  correctness  of  this  rul- 
ing, and  so  a  re-argument  of  the  question  was  ordered. 
Upon  this  re-argument  we  are  convinced  that  we  were 
wrong  in  our  former  position  upon  this  question. 

The  case  shows  that  the  parties  to  this  proceeding  are 
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respectively  privies  in  estate  to  the  parties  in  the  case  of 
Smith  V.  Ford^  supra.  The  title  of  Sinith^  the  petitioner 
here,  is  derived  from  J.  Maurice  Smith,  the  plaintiff  in  that 
case,  and  the  railway  company  has  acquired  a  license  to 
use' the  race  and  roadway  for  its  tracks  from  the  heirs  at 
law  of  O.  B.  Ford,  the  defendant  in  that  case.  It  is  familiar 
law  that  the  judgment  of  a  court  of  competent  jurisdiction 
is  final  and  conclusive  upon  the  parties,  and  all  persons 
claiming  under  and  in  privity  with  them,  upoft  the  ques- 
tions necessarily  decided. 

The  former  action  of  Siyiith  v.  Ford  was  an  action  to  re- 
move an  alleged  cloud  upon  Smith's  title  to  a  large  number 
of  parcels  of  land,  including  the  lots  now  owned  by  peti- 
tioner and  the  entire  roadway  and  raceway.  Whether  it 
was  intended  to  be  a  statutory  action,  under  sec.  29,  ch.  141 , 
R.  S.  1858,  or  an  action  quia  timet,  as  it  existed  independ- 
ently of  the  statute  and  recognized  in  Pier  v.  Fond  du  Lac, 
38  Wis.  470,  may  be  doubtful,  but  it  is  immaterial.  In  either 
case  it  was  an  action  of  which  a  court  of  equity  had  juris- 
diction ;  and,  as  remarked  in  Griynon  v.  Blacky  76  Wis.  674, 
the  court  must  try  the  question  of  title  if  it  be  disputed. 
The  plaintiff  alleged  title  to  the  roadway  and  raceway ; 
the  defendant  denied  it;  and  upon  trial  of  the  issue  the 
court  .found  and  adjudged  that  the  plaintiff  had  title  to  the 
lots,  but  had  no  title  to  the  road  or  raceway.  That  judg- 
ment was  affirmed  in  this  court,  whether  rightly  or  wrongly 
is  immaterial  It  was  a  fact  in  issue  essential  to  the  plaint- 
iff's cause  of  action,  adjudged  against  him  by  a  court  of 
competent  jurisdiction,  and  must  be  considered  as  finally 
determined  between  the  parties  and  their  privies.  Any 
other  rule  would  emasculate  judgments  and  render  litiga- 
tion utterly  fruitless.  So  far  as  the  decision  in  Gray  o, 
Tyler,  40  Wis.  579,  conflicts  with  this  view,  we  cannot  fol- 
low it. 
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The  order  of  the  court  below  must,  however,  be  afl^med, 
because  the  petitioner  is  entitled  to  have  commissioners  ap- 
pointed to  assess  the  damages  to  the  water-power  lots  with- 
out the  roadway  and  raceway  in  front  of  them. 

By  the  Court —  Order  affirmed. 


Peffer,  Respondent,  vs.  Cutler,  Appellant. 

September  SO  —  October  £5, 1S93, 

Master  and  servant:  Injury  to  servant  by  his  own  negligence, 

PlaintifT  was  iojured  by  the  faH  of  a  portion  of  a  scaffolding  upon 
which  he  and  others  were  at  work.  He  was  a  carpenter  of  consid- 
erable experience,  and  had  himself  constructed,  according  to  hit 
own  judgment,  that  part  of  the  scaffolding  which  gave  way. 
There  was  no  evidence  that  the  materials  furnished  therefor  were 
defective  or  unsuitabla  Held,  that  a  nonsuit  should  have  been 
granted. 

APPEAL  from  the  Circuit  Court  for  Waukesha  County. 

The  facts  are  stated  in  the  opinion.  The  <iefendant  ap- 
peals from  a  judgment  in  favor  of  the  plaintiff. 

For  the  appellant  there  was  a  brief  by  J.  V.  V.  Platto 
and  P.  H.  Carney^  and  oral  argument  by  R,  M.  Bashford, 
They  cited,  besides  cases  cited  in  the  opinion,  Behm  v.  Ar- 
mour, 58  Wis.  1;  Strahlendorf  V.  Rosenthal,  30  id.  674; 
Hobhs  V.  Stauer,  62  id.  108;  Peschd  v.  C,  M.  <&  St.  P.  R. 
Co.  id.  338;  Haley  v.  Jump  River  Z.  Co.  81  Wis.  412;  Hoth 
V.  Peters,  55  id.  405;  Hoar  v.  MerriU,  62  Mich.  386;  Gard- 
ner V.  M.  C.  R.  Co.  58  id.  584;  Bergquist  v.  Minneapolis, 
42  Minn.  471 ;  Luebke  v.  C,  M.  <&  St.  P.  R.  Co.  63  Wis.  91 ; 
Kelly  V.  Abbot,  id.  307;  WhUwam  v.  W.  <&  M.  R.  Co.  58  id. 
408;'  Conger  v.  F.  <&  P.  M.  R.  Co.  86  Mich.  76;  Beck  v. 
Firmenich  Mfg.  Co.  82  Iowa,  286;  Toner  v.  C,  M.  dc  St. 
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P.  R.  Co.  69  Wis.  188;  Zeigler  v.  Day,  123  Mass.  152; 
KeU^y  V,  J^orerosa,  121  id  508;  O'Connor  v.  NedL,  153  id. 
281;  Uogan  v.  Smith,  125  N.  Y.  774;  O'Brien  v.  Am.  D. 
Co.  52  N.  J.  Law,  291;  Lindvall  v.  Woods,  41  Minn.  212; 
Dewey  v.  Parke,  76  Mich.  631 ;  7  Am.  &  Eng.  Ency.  of 
Law,  834;  Uayden  v.  SmithviUe  Mfg.  Co.  29  Conn.  548; 
Otis  V.  Janesville,  47  Wis.  422;  White  v.  M.  C.  B.  Co.  61 
id.  536;  Potter  v.  C.  tfe  2V.  W.  R.  Co.  22  id.  586;  Corcoran 
V.  liar  ran,  55  id.  120;  Bai^r  v.  Madison,  62  id.  148;  McLir 
mans  v.  Lancaster,  63  id.  596 ;  Ileddles  v.  C.  cfe  iT.  W.  R. 
Co.  74  id.  259 ;  Propsom  v.  Zeatham,  80  id.  608. 

For  the  respondent  there  was  a  brief  by  Hunt  cfe  Mor- 
rill  and  P.  S.  Tullar,  and  oral  argument  by  Charles  JV. 
Hunt  and  Mr.  Tullar. 

Orton,  J.  The  facts  of  this  case,  according  to  the  evi- 
dence, are  substantially  as  follows : 

On  the  13th  day  of  September,  1887,  the  defendant  was 
constructing  a  building  in  the  city  of  Waukesha,  which 
was  inclosed,  and  one  side  of  the  steep  roof  was  shingled, 
and  about  eight  feet  on  the  other  side.  He  had  employed 
one  Emory  Clifton,  a  carpenter,  to  work  on  the  building, 
and  authorized  him  to  sui^rintend  the  work  and  employ 
the  other  workmen  and  work  with  them.  The  defendant, 
however,  was  present  most  of  the  time,  furnished  the  ma- 
terials, and  gave  directions  how  the  work  was  to  be  done. 
Three  other  carpenters  were  also  employed,  together  with 
the  plaintiff,  who  was  also  a  carpenter  of  considerable  ex- 
perience. When  staging  and  scaffolding  were  being  put  up 
on  the  side  of  the  building,  the  defendant  cautioned  the 
workmen  to  use  plenty  of  nails  to  make  them  safe.  The 
plaintiff  was  not  then  employed,  and  at  the  date  aforesaid 
had  only  been  at  work  for  a  day  or  two.  It  became  nec- 
essary to  construct  a  staging  or  scaffolding  on  the  roof,  on 
which  the  workmen  could  stand  while  shingling.    Clifton 
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and  the  plaintiff,  and  probably  the  other  workmen,  worked 
together  in  constructing  and  building  such  scaffolding.  It 
was  built  with  the  proper  framework  and  brackets  at 
proper  distances,  on  which  the  boards  or  platform  were  to 
be  placed.  It  was  placed  about  eight  feet  up  the  slope  of 
the  roof,  and  it  was  sixteen  feet  from  the  eaves  to  the 
ground.  Clifton  selected  from  the  lumber  on  the  ground 
a  fence  board  one  inch  thick,  six  inches  wide,  and  sixteen 
feet  long,  to  be  placed  on  the  brackets  on  which  the  work- 
men were  to  stand  while  shingling.  Clifton  worked  on 
the  east  end  of  this  scaffolding,  and  the  plaintiff  did  the 
work  on  the  west  end,  while  constructing  it,  and  perhaps 
the  other  workmen  between.  The  plaintiff  constructed 
the  west  end  alone,  using  all  the  nails  he  wished,  and  did 
the  work,  as  he  supposed,  in  a  proper  and  safe  manner. 
There  was  a  bunch  of  shingles  on  that  end  of  the  platform, 
and  the  plaintiff  was  standing  near  that  end,  pushing  an- 
other bunch  of  shingles  up  the  roof  some  distance,  where 
they  were  to  be  used.  There  were  four  workmen,  includ- 
ing the  plaintiff,  standing  on  the  platform  shingling;  and 
the  other  workman  bad  just  come  upon  it  at  the  time, 
when  the  framework  or  brackets  on  the  west  end  gave 
way,  carrying  down  that  end  of  the  board  and  breaking  it 
near  the  middle,  and  projecting  the  plaintiff  and  another, 
who  was  working  near  him,  to  the  ground,  and  very  greatly 
injuring  the  plaintiff,  for  which  he  brought  this  suit. 

The  scaffolding  which  gave  way  was  the  joint  work  of 
the  plaintiff  and  the  other  men,  and  the  plaintiff  did  the 
work  at  the  end  where  it  gave  way  and  projected  him  to  the 
ground.  Clifton  worked  with  the  others  in  building  the 
'  scaffold  and  in  shingling  as  a  common  workman,  and  gave 
no  directions  as  to  how  the  scaffold  should  be  built,  and 
the  plaintiff  did  his  part  of  the  work  according  to  his  own 
judgment.  The  east  end  of  the  platform  remained  in  place, 
and  did  not  give  way  when  the  other  end  fell.    None  of 
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the  witnesses,  including  the  plaintiff,  are  able  to  state  how 
the  platform  came  to  fall.  The  board  used  was  the  same 
kind  of  lumber,  and  of  the  same  width  and  thickness,  as 
had  been  used  in  doing  the  other  shingling  on  the  roof. 

The  jury  rendered  a  verdict  of  $5,000  and  judgment  was 
entered  therefor. 

This  is  a  very  clear  case,  and  the  circuit  court  should 
have  granted  the  motion  for  a  new  trial  on  its  merits. 

1.  If  there  was  any  defect  in  the  platform,  the  plaintiff 
is  chargeable  with  it.  He  did  the  work  on  the  west  end, 
where  it  gave  way,  and  he  knew  just  how  it  was  done  and 
the  materials  used,  and  was  as  capable  of  forming  a  correct 
judgment  of  it  as  any  one.  He  made  the  place  where  he 
was  to  stand  himself  and  on  his  own  judgment.  He  knew 
all  the  hazards  and  risks  of  his  employment  in  that  partic- 
ular place  where  he  was  to  work,  and  assumed  them.  There 
was  no  negligence,  on  the  part  of  his  fellow  workman  even, 
which  in  any  way  contributed  to  his  injury.  There  was  no 
testimony  that  the  materials  furnished  by  the  defendant 
to  be  used  in  constructing  the  platform  were  not  suitable 
for  the  purpose,  and,  if  there  was,  the  plaintiff  knew  it  when 
he  used  it,  and  assumed  the  risk.  If  there  was  any  negli- 
gence of  any  one  that  caused  his  injury,  it  was  that  of  him- 
self. How,  then,  can  he  complain?  There  was  no  evidence 
that  the  board  was  defective  or  unsuitable.  The  construc- 
tion on  which  it  rested  at  the  west  end,  and  which  the 
plaintiff  himself  made,  gave  way.  The  weight  of  the  plaint- 
iff at  that  end,  and  of  two  others  near  him  west  of  the 
place  where  it  broke,  would  very  naturally  break  the  board 
at  or  near  the  next  bracket,  however  suitable  the  material. 
The  defect  was  evidently  in  the  plaintiff's  own  workman- 
ship. 

All  those  who  worked  with  the  plaintiff  in  building  the 
scaffold,  and  who  worked  with  him  on  the  scaffold  shing- 
ling, were  clearly  his  fellow  servants ;  and,  if  any  of  them 
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were  negligent,  the  plaintiff  cannot  recover  on  account  of 
it.  BlazinsJd  v.  Perkins^  77  Wis.  9.  This  case  is  in  many 
respects  like  that.  It  was  the  falling  of  a  scaffold  that 
produced  the  injury,  and  the  plaintiff  directed  in  its  con- 
struction. 

It  is  very  diflBcult,  if  not  impossible,  to  cite  any  authority 
in  such  a  case  as  this,  for  it  is  probable  that  no  such  case 
was-ever  brought.  We  may  cite  oases  where  the  plaintiff 
assumed  the  risk  of  the  employment,  and  where,  if  there 
was  any  defect  in  the  appliances,  the  plaintiff  knaw  as 
much  about  it  as  any  one ;  and  where  the  plaintiff  was  a 
skilled  mechanic  and  assisted  in  erecting  the  scaffold  which 
gave  way  and  caused  the  injury,  Baylor  v,  C.  &  N.  W, 
R.  Co.  53  Wis.  661;  Steffen  v.  C.  &  N.  TT.  R.  Co.  46  Wis. 
259;  Ballou  v.  C  d&  N.  W.  R.  Co.  54  Wis.  257;  Doraey  v. 
P.  cfe  C.  Const  Co.  42  Wis.  583 ;  GoUz  v.  M.,  L.  S.  ds  W.  R. 
Co.  76  Wis.  136;  Johnson  v.  AsUamd  W.  Co.  77  Wis.  51; 
Fitzgerald  v.  Connecticut  R.  P.  Co.  155  Mass.  155 ;  Marsh 
V.  Herman^  47  Minn.  537 ;  and  many  other  cases  cited  in 
appellant's  brief. 

A  recovery  in  such  a  case  wmild  violate  every  principle 
of  the  law  of  negligence.  It  seems  to  us  that  the  plaintiff 
recovered  in  this  case  for  an  injury  caused  solely  by  his 
own  negligence.  The  court  ought  to  have  entered  a  per- 
emptory nonsuit  on  the  testimony  introduced  by  the  plaint- 
iff.   Such  a  suit  ought  not  to  be  encouraged. 

By  the  Court. —  The  judgment  of  the  circuit  c6urt  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 
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Evans,  Appellant,  vs.  Waite,  by  guardian  ad  litern^  Ee- 

spondent. 

September  SO  —  October  iS5, 189S, 

Minor  armed  with  revi^lver:  Accidental  shooting:  Consent  to  unl^wftU 

act 

1.  A  minor  going  armed  with  a  revolver  in  violation  of  cK  829,  Laws 

of  1888,  is  liable  for  an  injury  caused  by  an  accidental  discharge 
thereof,  whether  he  was  negligent  or  not,  and  notwithstanding  the 
person  injured  was  consenting  to  his  being  so  armed. 

2.  The  only  effect  of  such  consent  is  to  confine  the  recovery  to  coin- 

pensatory  damages. 

APPEAL  from  the  Circuit  Court  for  Waukesha  ^County, 

This  is  an  action  to  recover  damages  for  personal  injuries 
alleged  to  have  been  inflicted  by  defendant  upon  plaintiff. 
It  is  charged  in  the  complaint  that  "  on  July  4,  1891,  while 
the  plaintiff  was  lawfully  riding  on  horseback  on  the  public 
highway,  in  company  with  defendant,  the  defendant,  being 
then  and  there  armed  with  a  revolver  loaded  with  powder 
and  leaden  ball,  negligently  and  carelessly  discharged  the 
said  revolver  so  that  the  ball  therefrom  struck  the  plaint- 
iff in  the  hip,  and  passed  on  through  the  flesh  into  his 
thigh,  where  it  became  lodged  and  imbedded  so  that  it 
was  impracticable  to  remove  the  same ;  and  that  the  said 
ball  so  fired  from  the  revolver  in  the  hands  of  the  defend- 
ant caused  a  deep,  painful,  and  dangerous  wound."  It  is 
further  alleged  that  the  defendant  is  a  minor  of  about  the 
age  of  eighteen  years. 

The  defendant  answered  by  his  guardian :  (1)  A  general 
denial ;  and  (2)  that  the  plaintiff  was  guilty  of  contributory 
negligence,  in  that  he  enticed  the  defendant  to  go  with 
him  for  the  purpose  of  shooting,  and  that  while  the  parties 
were  shooting  the  plaintiff  was  accidentally  injured,  and 
not  through  any  negligence  of  the  defendant. 

On  the  trial  it  was  proved  that  the  defendant  was  a 
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minor;  that  on  the  occasion  mentioned  in  the  pleadings  he 
was  armed  with  a  revolver;  and  that  the  plaintiff  was 
wounded,  as  charged  in  the  complaint,  by  a  bullet  dis- 
charged from  the  revolver  by  accident,  when  in  the  hands 
of  the  defendant.  The  circuit  judge  held  that,  because  the 
defendant  was  a  minor  and  was  armed  with  a  revolver  in 
violation  of  oh.  329,  Laws  of  1883  (S.  &  B.  Ann.  Stats,  sec. 
4397&),  he  was  liable  to  the  plaintiff  for  the  injury,  without 
regard  to  the  question  of  negligence.  Thereupon  the  jury 
were  instructed  to  find  for  the  plaintiff  and  to  assess  dam- 
ages for  the  injury.  The  court  confined  the  recovery  to 
compensatory  damages.  The  jury  assessed  plaintiff's  dam- 
ages at  $375,  nearly  $150  of  which  was  for  actual  necessary 
expenses  incurred  by  the  plaintiff,  and  for  loss  of  time  by 
reason  of  the  injury.  A  motion  for  a  new  trial  was  denied, 
and  judgment  entered  for  the  plaintiff  pursuant  to  the  ver- 
dict.   The  defendant  appeals  from  the  judgment. 

For  the  appellant  there  was  a  brief  by  Ryan  &  Merton^ 
and  oral  argument  by  E.  Merton.  They  contended,  inter 
aliay  that  the  plaintiff  was  in  pari  delicto  with  defendant 
and  cannot  recover.  WaUace  v.  Cannon^  38  Ga.  199,  95 
Am.  Dec.  385.  Violation  of  the  law  was  not  negligence 
per  se.  Poland  v.  Earh<j/rt^  70  Iowa,  285;  Knxipjle  v. 
Knickerbocker  I.  Co.  84  N.  T.  488;  Lane  v.  Atlantic  Works, 
111  Mass.  136;  Brusherg  v.  Jf:,  Z,  S.  <&  W.  R.  Co.  50  Wis. 
231. 

C.  E.  Armin,  for  the  respondent,  as  to  the  liability  for 
injuries  resulting  from  accidental  discharge  of  fire-arms, 
cited  Shearm.  &  Redf.  Neg.  sec.  587;  Chataigne  v,  iBergeron, 
10  La.  Ann.  699;  Underwood  v.  Hewaon,  1  Strange,  596; 
Tally  V.  AyreSy  3  Sneed  (Tenn.),  677;  Morgan  v.  Cox,  22 
Mo.  373. 

Lyon,  C.  J.  In  Shay  v.  Thompson,  59  Wis.  540,  it  was 
held  that  if  two  persons,  by  mutual  consent,  in  anger  fight 
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together,  each  is  liable  to  the  other  for  actual  damages. 
The  fighting  being  unlawful,  the  consent  of  either  party  is 
no  bar  to  the  action.  The  authorities  upon  which  the  de- 
cision is  based  are  cited  in  the  opinion.  The  rule  of  that 
case  applies  here.  It  was  unlawful  for  the  defendant  to  be 
armed  with  a  revolver  when  the  plaintiff  was  injured,  and 
hence  he  is  liable  for  any  injury  inflicted  by  him  with  such 
weapon.  It  is  immaterial  that  the  plaintiff  was  consenting 
to  the  defendant  being  so  armed  and  to  his  u.se  of  the  re- 
volver. Such  is  the  rule  of  Shay  v,  Thompson^  59  Wis.  540. 
The  only  effect  of  such  consent  was  to  confine  the  recovery 
to  compensatory  damages,  and  it  was  so  restricted. 

The  question  of  negligence  is  also  immaterial.  True,  the 
complaint  charges^  that  the  defendant  was  negligent,  but  it 
also  contains  a  sufficient  statement  of  a  cause  of  action 
based  upon  the  fact  that  the  defendant  was  unlawfully 
armed  with  the  revolver  with  which  he  wounded  the 
plaintiff.  Were  there  any  defect  in  the  complaint  in  that 
view  of  the  case,  it  was  amendable,  for  the  whole  transac- 
tion was  fully  proved  on  the  trial  without  objection.  This 
brings  the  case  within  the  rule  which  allows  the  pleading 
to  be  amended  to  correspond  with  the  proofs,  or  permits  a 
variance  between  the  pleadings  and  proofs  to  be  disre- 
garded.   We  fail  to  find  any  error  disclosed  in  the  record. 

By  the  Court, —  The  judgment  of  the  circuit  court  is 
affirmed. 


Parsons,  Appellant,  vs.  Waukesha  County,  Respondent. 

September  SO  —  October  S5, 1S92, 

Compensation  of  s^Hff, 

A  salary  for  the  sheriff  having  been  fixed  pursuant  to  ch.  58,  Laws  of 
1881,  the  county  is  not  liable  to  him  for  his  expenses  for  car  fare  or 
livery  hire  in  subpoenaing  witnesses  in  criminal  cases  in  the  county 
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or  in  summoning  che  jury  for  the  regular  terms  of  the  circuit 
court,  or  for  assistance  or  conveyance  in  making  arrests  in  criminal 
cases  within  the  county ;  nor  is  he  entitled  to  any  fee  for  the  serv- 
ices of  himself  or  the  undersheriff  or  any  deputy  in  receiving  or 
discharging  prisoners  from  the  common  jaiL 

APPEAL  from  the  Cirouit  Court  for  Waukesha  County. 

The  a^peUant,  Parsons^  was  sheriff  of  Waukesha  county 
for  the  years  1889  and  1890.  Prior  to  his  election  and 
qualification,  pursuant  to  ch.  63,  Laws  of  1881,  the  compen- 
sation of  the  sheriff  for  services,  etc.,  for  which  the  county 
was  liable  to  pay  was  changed  from  a  fee-bill  system  to  a 
salary  system,  and  he  was  to  receive  $2,500  per  annum  in 
lieu  of  all  fees  and  compensation  which  might  have  been 
charged  under  the  former  method.  At  the  end  of  his  term 
of  office  he  made  out  against  the  county,  and  presented  to 
the  board  of  supervisors,  an  account  against  the  couQty  for 
services  rendered  and  money  expended  by  him  as  such 
sheriff  during  his  term  of  office,  claiming  that  said  matters 
were  not  covered  by  or  included  in  the  provision  for  his 
salary.  This  bill  amounted  to  $1,632.75,  and  was  wholly 
disallowed.  He  appealed  to  the  circuit  court,  where  the 
matter  was  tried,  and  it  was  found  by  the  court  that  the 
appellant  had  received  $2,500  annually  under  said  resolu- 
tion, and  also  $20  per  month  by  resolution  of  the  county 
board  for  services  of  a  jailer ;  that  the  disputed  charges 
were  made  by  the  plaintiff  for  livery  hire  to  subpoena  wit- 
nesses for  the  state  in  criminal  cases  in  Waukesha  county, 
and  for  assistance  and  conveyance  in  making  arrests  in 
criminal  cases  within  said  county,  and  for  car  fare  and  liv- 
ery hire  in  summoning  the  jury  for  the  regular  terms  of 
the  circuit  court,  and  also  a  charge  of  fifty  cents  each  for 
admitting  all  prisonere  to  the  county  jail,  and  a  charge  of 
twenty-five  cents  each  for  all  prisoners  discharged  there- 
from. The  court  found  that  the  items  of  the  plaintiff's 
bill  charged  and  rendered  against  the  county  were  properly 
Vol.  83— 19 
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and  justly  disallowed,  and  were  all  fully  compensated  by 
the  stipulated  salary  of  $2,500  per  annum,  and  rendered 
judgment  in  favor  of  the  county  and  against  the  appellant 
for  costs,  from  which  he  appealed. 

G.  E.  ArmiTiy  for  the  appellant. 

D.  S.  TuUa/Ty  for  the  respondent 

PiNNEY,  J.  When  the  plaintiff  took  the  office  of  sheriff, 
the  resolution  of  the  county  board  of  the  count}',  passed 
under  ch.  53,  Laws  of  1881,  was  in  force,  and  restricted  his 
compensation  "for  all  services  to  be  performed  in  the 
county,"  for  which  the  county  would  otherwise  be  liable  to 
pay,  to  a  salary  of  $2,500  annually,  and  such  salary  was  to 
be  "  in  lieu  of  all  fees  and  compensation  for  the  sheriflF,  un- 
dersheriff,  and  deputy  sheriff  for  all  service  rendered  by 
such  officers  within  the  limits  of  such  county,  for  which 
service  the  county  was  liable  theretofore,  except  compensa- 
tion for  keeping  and  maintaining  prisoners  in  the  common 
jail."  Under  the  system  of  compensation  by  specific  fees, 
for  which  the  salary  is  merely  a  substitute,  the  county 
would  not  be  liable  for  livery  hire  in  subpoenaing  witnesses 
or  for  car  fare  and  livery  hire  in  summoning  the  jury  for 
the  regular  terms  of  the  circuit  court,  and  as  to  assistance 
and  conveyance  in  making  arrests  in  criminal  ciises  the 
sheriff,  under  the  fee  system,  could  claim  nothing  bayond 
the  prescribed  fee  for  the  arrest  and  conveyance  of  prison- 
ers. Crocker  v.  Brown  Go.  35  Wis.  284 ;  McDoiiald  v.  Mil- 
xoaukee  Co.  41  Wis.  642 ;  Rartwdl  v.  Waukesha  Co.  43  Wis. 
313.  The  object  of  the  statute,  and  of  the  action  of  the 
county  board  under  it,  was  to  give  a  gross  sum  in  lieu  of 
specific  fees,  but  not  to  open  the  door  for  the  sheriff  to 
make  charges  against  the  county,  not  theretofore  author- 
ized or  allowed  by  law.  This  construction  is  strengthened 
by  the  exception  from  the  effect  of  the  law  and  resolution 
under  it  of  "compensation  for  keeping  and  maintaining 
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prisoners  in  the  common  jail."  The  lajv  having  made  no 
other  exception,  the  court  can  make  none.  Cutta  v.  Rock 
Co.  82  Wis.  17. 

The  words  "  expenses  for  safe-keeping"  in  sec.  4947,  R  S., 
and  the  exception  in  the  act  of  1881  of  "  compensation  for 
keeping  and  maintaining  prisoners  in  the  common  jail," 
refer  only  to  the  same  general  subject,  namely,  the  main- 
tenance or  necessary  support  and  keeping  of  the  prisoners. 
The  sheriff  cannot  receive,  as  he  formerly  did,  in  Waukesha 
county,  any  fee  or  charge  for  services  of  himself  or  the  un- 
dersheriflf  or  any  deputy  in  receiving  or  discharging  prison- 
ers from  the  common  jail.  The  case  of  HartweU  v.  Waukesha 
Co.  43  Wis.  313,  is  conclusive  on  this  point,  and  the  case  of 
Bell  V.  Fond  du  Lac  Co,  53  Wis.  433,  does  not  change  the 
rule  or  justify  any  different  conclusion.  The  salary  pro- 
vided, of  $2,500,  is  in  lieu  of  such  fees  or  charges,  as  well 
as  all  others,  with  the  exception  mentioned  in  ch.  53,  Laws 
of  1881,  and  no  other  exception  can  be  allowed.  The  ap- 
pellant, having  taken  oflBce  while  the  resolution  was  in 
force,  must  be  content  to  bear  the  burdens  while  receiving 
the  benefits  arising  under  it.  It  is  plain  that  he  has  no 
claim  against  the  county  for  any  of  the  items  demanded. 
The  circuit  court  correctly  decided  that  the  plaintiff  could 
not  recover. 

By  the  Cowrt. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Thb  State,  Appellant,  vs.  Duff,  Eespondent. 

September  SO  —  October  25, 1899. 

Collection  of  forfeitures:  Who  may  take  appeal 

1.  In  an  action  in  the  name  of  the  state  to  recover  a  forfeiture  not  re- 
coverable before  a  justice  of  the  peace,  an  appeal  from  a  judgment 
against  the  state  can  be  taken  only  by  the  district  attorney  or,  pos- 
sibly, by  the  attorney  general 
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2.  If  an  appeal  in  8i;ch  case  is  taken  by  an  unauthorized  person,  the 
appellate  court  acquires  no  jurisdiction  of  the  subject  matter ;  and 
such  jurisdiction  cannot  be  conferred  by  the  ex  post  facto  consent 
of  the  district  attorney,  nor  by  any  delay  in  raising  the  objection. 

APPEAL  from  the  Circuit  Court  for  Waukesha  County. 

This  is  a  civil  actioti  brought  in  the  circuit  court  by  D.  S. 
TuUar,  Esq.,  then  the  district  attorney  of  Waukesha  county, 
to  recover  of  defendant  the  forfeitures  imposed  by  sec. 
1331,  R  S.,  for  alleged  encroachments  upon  a  public  high- 
way in  the  town  of  Mukwonago  in  that  county.  Judg- 
ment is  demanded  for  $426  and  costs.  A  trial  in  the 
circuit  court  resulted  in  a  judgment  of  nonsuit.  The  dis- 
trict attorney  took  an  appeal  from  such  judgment,  and  this 
court  reversed  the  same.    St<Ue  v.  Duff^  80  Wis.  13. 

Mr.  TuUar's  term  of  office  as  district  attorney  expired  in 
January,  1891,  after  such  appeal  had  been  taken,  and  he 
was  succeeded  by  Mr.  Cook,  who  is  the  present  incumbent 
of  the  office.  Before  such  appeal  was  taken,  to  wit,  on 
November  18,  1890,  the  board  of  supervisors  of  Waukesha 
county  passed  the  following  resolution:  '^ Eesolvedy  that 
the  district  attorney,  D.  S.  Tullar,  Esq.,  be,  and  he  is 
hereby,  instructed  to  perfect  an  appeal  to  the  supreme 
court  in  the  case  of  State  of  WisGonain  agaitist  James  Duff^ 
for  an  encroachment  upon  a  public  highway,  and  to  con- 
duct said  case  to  its  termination."  Acting  upon  this  reso- 
lution, after  the  case  was  remitted  to  the  circuit  court,  Mr. 
Tullar  prosecuted  it  in  that  court  on  behalf  of  the  state. 
The  second  trial  resulted  in  a  verdict  and  judgment  for  the 
defendant.  Thereafter  Mr.  Tullar,  without  the  concurrence 
of  the  district  attorney,  Mr.  Cook,  took  this  appeal,  which 
the  defendant  now  moves  to  dismiss  for  the  alleged  reason 
that  the  district  attorney  alone  is  competent  to  take  a  valid 
appeal  in  the  cause. 

The  cause  was  submitted  for  the  appellant  on  a  brief 
signed  by  D.  JS.  Tullar^  attorney,  and  a  supplemental  brief 
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signed  by  i>.  S.  TullaVy  attorney,  and  Alex.  Cooh^  district 
attorney  for  Waukesha  county,  of  counsel,  and  for  the  re- 
spondent on  the  brief  of  Byan  <&  Merton. 

Lyon,  C.  J.  The  motion  papers  show  that  Mr.  Cook,  the 
present  district  attorney  of  Waukesha  county,  now  ap- 
proves this  appeal  and  asks  this  court  to  uphold  the  same 
and  that  the  case  may  proceed  to  judgment  under  his  di- 
rection as  district  attorney.  It  is  claimed  that  this  ap- 
proval and  request  of  the  district  attorney  cures  any 
supposed  defect  in  taking  the  appeal.  It  is  also  urged  that 
the  defendant  has  waived  the  right  to  question  the  validity 
of  the  appeal  by  allowing  the  cause  to  proceed  without 
objection  until  after  appellant's  brief  on  the  appeal  was 
served. 

If  the  appeal  was  not  taken  by  a  person  authorized  by 
law  to  take  it,  this  court  has  no  jurisdiction  thereof.  Ju- 
risdiction of  the  appeal  is  of  the  subject  matter,  which 
cannot  bo  conferred  by  the  ex  post  facto  consent  of  the 
district  attorney,  or  by  failure  of  the  defendant  to  raise 
the  question  of  jurisdiction  earlier.  If  the  appeal  was  in- 
valid when  taVen,  it  remains  invalid.  Hence  the  control- 
ling question  is.  May  an  appeal  be  taken  in  the  action  by 
any  person  other  than  the  district  attorney  or,  perhaps, 
the  attorney  general?  The  answer  to  this  question  de- 
pends mainly  upon  the  construction  of  certain  provisions 
of  the  Revised  Statutes,  which  will  be  briefly  examined. 
Sec.  752  provides  that  it  shall  be  the  duty  of  the  district 
attorney  *^  to  prosecute  or  defend  all  actions,  applications, 
or  motions,  civil  or  criminal,  in  the  circuit  court  of  the 
county,  in  which  the  state  or  county  is  interested  or  a 
party."  Sec.  3294  provides  for  the  recovery  of  forfeitures 
in  cases  like  this  by  civil  action.  Sec.  3298  prohibits  the 
bringing  of  such  an  action  before  a  justice  of  the  peace 
except  by  direction  of  certain  officers  therein  named,  and 
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prohibits  an  appeal  from  a  judgment  against  the  state  in 
any  such  action,  unless  directed  by  the  attorney  general  or 
district  attorney.  The  substance  of  this  section  was  first 
enacted  in  ch.  192,  Laws  of  1877.  The  statute  on  that 
subject,  in  force  when  the  law  of  1877  was  passed,  is  pre- 
served in  the  present  Revision,  and  stands  as  sec.  3304. 
That  section  requires  the  chairman  of  a  town,  if  he  knows 
or  has  reason  to  believe  that  a  forfeiture  has  been  incurred 
in  his  town,  recoverable  before  a  justice  of  the  peace,  to 
bring  an  action  therefor.  The  next  section  requires  the 
district  attorney  to  attend  to  and  conduct  such  action,  on 
request  of  the  chairman.  The  balance  of  sec.  3305  relates 
to  actions  to  recover  forfeitures  not  recoverable  before  a 
justice  of  the  peace.  This  action  belongs  to  that  class. 
The  same  section  makes  it  the  duty  of  the  district  attor- 
ney to  commence  and  prosecute  such  actions,  and,  so  far 
as  we  are  advised,  there  is  no  statute  which  confers  au- 
thority to  do  so  upon  any  other  oflBcer  or  person. 

These  statutes  are  in  pari  materia^  and  must  be  construed 
together.  So  construed,  their  meaning  seems  clear.  An 
action  to  recover  a  forfeiture  may  be  brought  before  a  jus- 
tice of  the  peace  by  any  one  of  several  officers  named  in 
the  statute.  But,  if  judgment  goes  against  the  state  in  any 
such  action,  only  the  attorney  general  or  district  attorney 
can  appeal  to  the  circuit  or  supreme  court.  An  appeal  from 
such  judgment  by  any  other  officer  or  person  would  be  a 
nullity.  But,  if  the  action  is  not  cognizable  before  a  justice 
of  the  peace,  the  restriction  comes  earlier.  In  such  case 
only  the  district  attorney  can  bring  the  action,  and  he  alone 
is  charged  with  the  conduct  thereof.  It  necessarily  results 
that  (with  the  possible  exception  of  the  attorney  general) 
he  is  the  only  one  who  can  take  an  appeal  therein  if  judg- 
ment goes  against  the  state.  The  restriction  on  the  right 
of  appeal  in  sec.  3298  was  evidently  inserted  therein  on  the 
hypothesis  that  the  same  restriction  already  existed  in  ac- 
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tions  for  forfeitures  not  cognizable  by  a  justice  of  the  peace. 
Certainly  the  reasons  for  such  restriction  are  just  as  strong 
in  one  case  as  in  the  other. 

If  the  resolution  of  the  board  of  supervisors  of  Novem- 
ber 18, 1890,  is  construed  as  purporting  to  give  Mr.  Tullar 
authority  to  take  this  appeal,  it  failed  to  accomplish  that 
object,  because  the  board  has  no  control  of  the  matter. 

We  perceive  no  escape  from  the  conclusion  that  this  ap- 
peal, in  its  present  form,  is  unauthorized,  and  confers  upon 
this  court  no  jurisdiction  of  the  case.  It  must  therefore  be 
dismissed. 

By  the  Court. — Appeal  dismissed. 


T^  State  bx  bel.  Hadfield,  Appellant,  vs.  Gbaob  and 
others.  Respondents. 

September  SO  —  October  25, 1892. 

Elections:  Tie  vote:  Duty  of  canvassers:  Mandamu& 

A  Tillage  charter  provided  that  all  elections  should  "  be  determined  by 
the  president  and  trustees,'*  and  that  "  in  case  of  a  tie  between  two 
candidates  at  any  election,  the  election  of  one  of  the  other  of  them 
shall  be  determined  by  ]ot  in  the  presence  and  under  the  direction  of 
the  president  and  trustees."  The  return  of  the  inspectors  of  an  election 
showed  a  tie  between  two  candidates.  The  president  and  trustees 
altered  the  vote  so  as  to  give  one  of  the  candidates  a  majority,  and 
declared  that  he  was  elected.  Held,  that  they  had  no  power  to 
change  or  go  behind  the  return  of  the  inspectors,  and  that  man' 
damns  would  lie  to  compel  them  to  have  the  election  determined 
by  lot  as  required  by  the  charter. 

APPEAL  from  the  Circuit  Court  for  Waukesha  County. 

The  facts  are  sufSciently  stated  in  the  opinion.  The  ap- 
peal is  from  a  judgment  quashing  an  alternative  writ  of 
fnandamivs  and  dismissing  the  petition. 
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For  the  appellant  there  was  a  brief  by  D.  J.  Hemlock 
and  Rycm  c6  MerUyti^  and  oral  argument  by  T.  E,  Ryan. 
To  the  point  that  mandamus  was  the  proper  remedy,  they 
cited  Staie  ex  reL  Bloxham  v.  Gihbs^  18  Fla.  65,  7  Am.  Rep. 
233;  Loui%  v.  Comrn'ra,  16  Kan.  102,  22  Am.  Rep.  275; 
People  ex  rd,  Ryan  v.  Nordheim^  99  111.  553 ;  Side  ex  reL 
Brovm  v.  Boden,  51  N.  J.  Law,  114;  Smith  v.  Lawrence^  49 
N.  W.  Rep.  (S.  Dak.),  7;  People  ex  rd.  Fuller  v.  Hilliard^ 
29  111.  420;  People  ex  rel.  Williams  v.  Cioott,  16  Mich.  288; 
Enoe  V.  State  ex  rd,  Ooder^  131  Ind.  560 ;  StaU  ex  rd.  Lord 
V.  Washington  Co.  2  Pin.  552 ;  Waupax;a  Co.  v.  Maiteson^  79 
Wis.  67;  State  ex  rel  Grady  v.  C,  If.  cfe  N.  R.  Co.  id.  259. 

For  the  respondents  there  was  a  brief  signed  by  M.  S. 
Griswold  and  T.  W.  Ilaight^  and  oral  argument  by  D.  S. 
TuUar  and  Mr.  Haight.  They  contended,  inter  alia^  that  on 
the  face  of  the  petition  and  writ  the  duty  of  the  village 
board  therein  questioned  was  of  a  judicial  and  not  a  minis- 
terial character,  and  therefore  could  not  be  directed  in  its 
result  by  mamdamus.  TJ.  S.  v.  Outhrie^  17  How.  284;  State 
ex  rd.  Comstock  'o.  Joint  Sch.  Dist.  65  Wis.  638;  Stute  ex  rel. 
Anderton  -y.  Kempf^  69  id.  470 ;  State  ex  rd.  Ilatzdl  v.  Holly 
80  N.  Y.  117;  Merrill,  Mand.  sees.  42,  202,  313;  Peahodyv. 
Sc/iool  Comm^  115  Mass.  383.  The  respondents  having  acted 
in  the  premises  mentioned  in  the  petition  and  writ,  their 
action  may  be  reviewed  by  proceedings  in  qtu>  warranto  or 
by  certiorari,  but  cannot  be  properly  nullified  ,by  man- 
damns.  Moses,  Mand.  208;  High,  Ex.  Leg.  Rem.  sec.  15; 
Merrill,  Mand.  sec.  10 ;  Staie  ex  rel.  Foster  v.  Graham^  60 
Wis.  397;  Bradford 'o.  Goshen,  57  Pa.  St.  495;  People  exrd. 
Griffing  v.  Brooklyn,  9  Barb.  585 ;  Camden  v.  Mulford,  26 
N.  J.  Law,  49 ;  Miller  v.  Jones,  80  Ala.  89 ;  Staie  ex  rel.  Vaughn 
V.  Ashland,  71  Wis.  502;  StaU  ex  rd.  Graef  v.  Forest  Co. 
74  id.  610. 

Orton,  J.  The  facts  shown  by  the  petition  for  an  al- 
ternative writ  of  mandamus  against   the  president  and 
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trustees  of  the  village  of  Waukesha  are  substantially  as  fol- 
lows: There  was  an  election  in  said  village  for  the  election 
of  village  officers  on  the  3d  day  of  May,  1892.  At  said 
election  625  votea  were  cast  for  W.  H.  Sleep,  and  625  votes 
were  cast  for  the  relator,  J.  J.  Hadjidd^  for  president  of 
said  village ;  and  thirty-seven  votes  were  cast  for  S.  B.  Eay 
for  the  same  office,  and  yarious  other  persons  received  a 
large  number  of  votes  for  the  other  offices  of  said  village. 
The  inspectors  of  said  election  counted  the  votes  ca^t  for 
each  of  the  candidates  for  the  various  offices,  and,  together 
with  the  clerks  of  said  election,  they  made  out  a  statement 
in  writing  giving  the  vote  of  the  several  persons  voted  for 
for  the  various  village  offices,  including  the  above  vote  for . 
president  of  said  village,  and  signed  the  same,  and  filed 
the  same  in  the  clerk's  office  of  said  village.  A  true  copy 
of  said  statement  or  return,  duly  certified  by  the  village 
clerk,  is  made  an  exhibit  to  the  petition  of  the  relator.  This 
return  appears  to  be  strictly  correct  and  formal  and  accord- 
ing to  law. 

Sec.  7  of  the  village  charter  (ch.  30,  P.  &  L.  Laws  of  1859) 
requires  "all  elections  to  be  determined  by  the  president 
and  trustees  within  five  days  after  tl^e  holding  of  such  elec- 
tion. In  case  of  a  tie  between  two  candidates  at  any 
election,  the  election  of  one  or  the  other  of  them  shall  be 
determined  by  lot  in  the  presence  and  under  the  direction 
of  the  president  and  trustees."  The  duty  of  the  president 
and  trustees  in  acting  on  the  returns  of  the  inspectors  of 
the  election  is  very  plain  and  explicit.  They  are  to  de- 
termine the  election  of  each  person  voted  for  for  any  office 
by  compiling  the  number  of  votes  cast  for  each  office,  and 
making  a  tabular  statement  thereof,  and  then  detenaine 
from  the  same  who  had  the  majority  of  the  votes  for  each 
office.  This  must  be  done  strictly  according  to  the  returns 
of  the  inspectors.  They  have  no  more  right  to  change  the 
number  of  votes  found  in  the  returns  than  any  other  per- 
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son.  They  are  clothed  with  no  such  authority.  Then,  on 
doing  this,  if  they  find  from  the  returns  that  there  is  a  tie 
between  two  candidates,  the  election  of  one  or  the  other 
shall  be  determined  by  lot  in  their  presence  and  under  their 
direction.  This  was  not  done  in  the  case  of  this  tie  vote 
between  the  persons  voted  for  for  president  of  the  village, 
but  the  president  and  trustees,  on  the  5th  day  of  May,  1892, 
altered  the  vote  of  such  persons  by  giving  to  W.  H.  Sleep 
625  votes,  and  to  the  relator  624  votes,  for  president  of  the 
village,  and  thereby  determined  that  W.  H.  Sleep  was 
duly  elected  to  said  office,  and  the  said  Sleep  thereupon 
duly  qualified  and  entered  upon  its  duties. 

The  relator  cannot  have  his  right  to  the  ofiice  tried  by 
quo  warranto^  for  he  had  not  a  majority  of  the  votes.  The 
only  right  ho  had  was  to  have  the  tie  vote  determined  by 
lot.  Until  this  is  done  he  is  remediless.  His  right  to  a ' 
mandamus  to  compel  the  president  and  trustees  to  have 
that  tie  vote  determined  by  lot,  as  the  charter  of  the  vil- 
lage requires,  would  seem  to  be  clear. 

1.  It  is  the  proper  remedy  to  compel  a  board  of  canvass- 
ers by  mandamus  to  perform  a  plain  duty  under  the  law, 
which  they  have  neglected  or  refused  to  perform.  People 
ex  rel.  Fuller  v,  Hilliard^  29  111.  420 ;  People  ex  rel.  WiU- 
iams  V,  Cicott,  16  Mich.  321 ;  and  other  cases  cited  in  ap- 
pellant's brief.  Mandamus  will  lie  to  compel  the  proper 
officers  to  determine  a  tie  vote  by  lot,  as  the  statute  re- 
quires. Merrill,  Mand.  sec.  81;  Johnston  v.  Stale  ex  rel. 
Sefton,  128  Ind.  16. 

2.  The  president  and  trustees,  as  the  canvassing  board, 
cannot  change  or  go  bebind  the  return  of  the  inspectors. 
State  ex  rel.  McDill  v.  State  Canvassers^  36  Wis.  498.  It  is 
held  in  that  case  that  the  tabulated  statement  of  the  can- 
vassers must  not  contradict  the  returns.  La  Pointe  v. 
O^Malley^  46  Wis.  35.  The  duties  of  the  canvassing  board 
are  mainly  ministerial  in  determining  the  result  according 
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to  the  return,  and  they  cannot  change  the  return.  Merrill, 
Mand.  sees.  178-181.     See  cases  in  notes. 

The  duties  of  the  president  and  trustees  are  so  plain,  un- 
der the  charter  of  the  village,  that  it  is  hard  to  conceive 
how  they  came  to  change  the  returns  of  the  inspectors , and 
declare  one  elected  president  of  the  village  who  did  not 
have  a  majority  according  to  said  returns.  It  was  an  as- 
sumption of  power  without  authority  or  excuse. 

By  the  Court — The  judgment  of  the  circuit  court,  quash- 
ing the  alternative  wri^t,  dismissing  the  petition,  and  for 
costs  against  the  relator,  is  reversed,  and  the  cause  re- 
manded with  direction  to  award  the  peremptory  writ  of 
mamdarrms  as  prayed  by  the  relator. 


BuoKKBB,  Appellant,  vs.  Hutchings,  Respondent. 

September  SO — October  f  5, 189£. 

Ifjeetment:  Judgment  in  partition:  Construction  of  deeds. 

In  an  action  for  partition,  the  lands  in  question  were  described  in  the 
complaint  as  a  certain  tract  of  fifty-one  acres,  and  ''also  a  strip  of 
land  one  and  one-half  rods  wide,  as  and  for  a  right  of  way  to  and 
from  said  fifty-one  acre  tracts  .  .  .  which  strip  is  a  nght  of 
way  through  and  over  lands  owned  by"  the  defendant  It  was 
adjudged  that  the  parties  were  "  the  ovmers  in  fee  and  tenants  in 
common  of  the  lands  and  premises  described  in  the  complaint" 
Under  the  judgment  the  lands  were  sold  by  a  referee  to  the  plaint- 
iffs in  that  action,  the  deed  describing  the  strip  as  above ;  and  in  a 
subsequent  conveyance  by  them  to  the  plain tiif  in  this  action  the 
strip  was  described  as  "  a  strip  of  land  one  and  one-half  rods  wide, 
as  and  for  a  right  of  way  to  and  from  said  fifty-one  acre  tract 
.  .  .  which  strip  is  a  right  of  way."  Held,  that  the  plaintiff  in 
this  action  took  only  an  easemeqt  or  right  of  way  over  said  strip, 
and  could  not  maintain  ejectment  therefor. 

APPEAL  from  the  Circuit  Court  for  Waukesha  County. 

This  action  was  brought  to  recover  possession  of  a  strip 

of  land  one  and  one-half  rods  wide,  described  in  the  com- 
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plaint  by  raetes  and  bounds,  to  and  from  a  certain  farm  of 
fifty-one  acres  of  land  belonging  to  the  plaintiff,  the  plaintiff 
alleging  that  he  is  the  owner  in  fee  simple  of  the  strip  of 
land  claimed.     The  answer  was  a  general  denial. 

It  appeared :  (1)  That  one  Margaret  Putnam,  formerly 
Margaret  Hutchings,  died  seised  of  the  tract  of  fifty-one 
acres,  and  "also  a  strip  of  land  one  and  one-half  rods  wide, 
as  and  for  a  right  of  way  to  and  from  said  fifty-one  acre 
tract,  commencing,"  etc.;  "which  strip  is  a  right  of  way 
through  and  over  lands  owned  hy  William  H,  Hutchings.^ 
(2)  That  deceased  left  three  children,  namely,  Mary  M. 
Howie,  Samuel E.  Hutchings, an'd said  William  H,  Hutchings^ 
as  her  only  heirs  at  law,  all  upwards  of  twenty-three  years 
of  age;  and  the  county  court  decreed  and  set  over  the  land 
and  right  of  way  to  them  as  tenants  in  common.  A  parti- 
tion suit  was  subsequently  brought  in  the  circuit  court,  in 
which  Mary  M.  Howie  and  Samuel  E.  Hutchings  and  wife 
were  plaintiffs,  and  the  said  WiUiam  II.  Hutchings^  the  de- 
fendant in  this  action,  was  defendant.  The  complaint  set 
out  the  title  of  the  parties  in  substance  as  hereinbefore 
stated,  and  prayed  for  a  partition.  The  defendant,  William 
H,  Hutchings,  answered  the  complaint,  admitting  its  allega- 
tions, but  alleging  that  the  premises  could  be  partitioned 
into  three  parcels  of  equal  value  without  prejudice  to  the 
interests  of  the  owners.  It  was  adjudged  in  that  action 
"that  the  allegations  contained  in  the  complaint  are  true; 
that  the  plaintiffs  and  defendant  are  the  owners  in  fee  and 
tenants  in  common  of  the  lands  and  premises  described  in  the 
complaint,"  each  owning  in  fee  an  undivided  third  interest 
and  part  thereof,  and  that  the  premises  should  be  sold,  etc. ; 
and  they  were  accordingly  sold  under  the  judgment,  by  a 
referee,  to  the  plaintiffs  in  said  suit,  Mary  M.  Howie  and 
Samuel  E.  Hutchings,  and  the  sale  and  deed  thereof  were 
confirmed.  The  premises  in  dispute  are  described  in  the 
referee's  deed  as  "a  strip  of  land  one  and  oTie-half  rods 
wide,  as  amd  for  a  right  of  way  to  and  from  said  fifty-one 
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acre  tract,  commencing,"  etc. ;  "which  strip  is  a  right  of  way 
throiLgh  and  over  lands  owned  and  occupied  by  William  R. 
Hutchinga.^^ 

Afterwards,  October  5, 1889,  the  grantees  in  said  deed 
granted  and  conveyed  to  the  plaintiff,  Buckner^  the  said 
premises,  together  with  the  strip  of  land  in  dispute,  describing 
it  as  "  a  strip  of  land  one  and  one-half  rods  wide,  as  and  for 
a  right  of  way  to  and  from  said  fifty-one  acre  tract,  com- 
mencing" etc. ;  "  which  strip  is  a  right  of  way  ^  all  in  Wauke- 
sha county,  Wisconsin."  The  plaintiff  showed  no  other 
title  to  this  strip,  and  the  court,  on  motion  of  defendant, 
granted  a  nonsuit,  holding  that  the  evidence  did  not  show 
legal  title  in  fee  in  the  plaintiff  to  the  strip  in  dispute,  but 
only  a  right  of  way  or  an  easement  over  it.  The  court 
nonsuited  the  plaintiff,  and  rendered  judgment  against  him 
for  costs,  from  which  he  appealed. 

D,  n.  Sumner^  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Ryan  dk  Mertouy 
and  oral  argument  by  E.  Merton. 

PiNNEY,  J.  In  the  complaint  in  the  partition  suit,  the 
premises  in  controversy  in  this  action  are  described  by 
metes  and  bounds,  and  as  "a  strip  of  land  one  and  one-half 
rods  wide,  as  and  for  a  right  of  way  to  and  from  said 
fifty-one  acre  tract,  .  .  .  which  strip  is  a  right  of  way 
through  and  over  lands  owned  am.d  occupied  hy  William  H. 
Hutchings^'*  the  defendant;  and  in  his  answer  he  admitted 
these  allegations  of  the  complaint.  In  the  judgment  in 
the  partition  suit  it  was  adjudged  that  the  two  plaintiffs 
and  defendant  "are  the  owners  in  fee  and  tenants  in  com- 
mon of  the  lands  and  premises  described  in  the  complaint," 
each  owning  in  fee  an  undivided  third  thereof,  and  that 
the  premises  should  be  sold  by  a  referee,  etc.  The  judg- 
ment for  partition  is  conclusive  and  binding  on  the  parties 
to  it  and  their  privies,  as  to  their  title,  although  it  does  not 
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follow  the  allegations  of  the  parties  in  their  pleadings. 
Allie  V,  SchmiiSj  17  Wis.  170.  It  is  the  judgment  and  not 
the  allegations  of  the  parties  which  is  binding;  and  the 
fact  that  it  is  contrary  to  the  state  of  title  alleged  in  the 
complaint  and  admitted  in  the  answer  only  shows  that 
the  judgment  may  have  been  erroneous.  The  court  had 
jurisdiction  of  the  parties  and  of  the  subject  matter,  and 
had  power  to  decide  the  case  erroneously  and  make  its  de- 
cision binding  and  conclusive  whenever  brought  in  question 
collaterally.  Its  judgment  C/Ould  be  avoided  only  by  a 
direct  proceeding  for  that  purpose,  such  as  an  appeal. 
Upon  this  ground  the  plaintiflf  insists  that,  as  grantee  of 
the  plaintiffs  in  the  partition  suit,  who  purchased  at  the 
referee's  sale  under  it,  he  is  the  owner  of  the  strip  in  ques- 
tion in  fee,  and  entitled  to  recover  it  as  against  the  de- 
fendant who  was  also  the  defendant  in  the  partition  suit. 
Whether  the  fact  that  the  sale  and  conveyance  by  the 
referee  of  this  strip  as  and  for  a  right  of  way  over  and 
across  the  defendant's  lands  was  confirmed  by  the  court 
may  modify  the  effect  of  the  judgment,  it  is  not  now  ma- 
terial to  consider. 

The  difficulty  with  the  plaintiff's  contention  consists  in 
the  fact  that,  however  broad  and  comprehensive  the  lan- 
guage of  the  judgment  in  the  partition  suit,  yet  his  title  is 
limited  by  the  terms  of  the  referee's  deed  of  the  fifty-one 
acres  and  of  the  strip  in  question  to  the  plaintiffs  in  the 
partition  suit.  Mary  M.  Howie  and  Samuel  E.  Hutchings, 
and  by  the  terms  of  their  deed  to  him,  in  both  of  which 
this  strip  is  described,  in  addition  to  the  fifty-one  acres,  as 
"a  strip  of  land  one  and  one-half  rods  wide,  as  and  for 
a  right  of  way  to  and  from  said  fifty-one  acre  tract  [describ- 
ing it  by  metes  and  bounds],  which  strip  is  a  right  of  way 
through  and  over  lunds  owned  and  occupied  Iry  William  H. 
HutchingSy^  who  is  the  defendant  in  this  action.  It  will  be 
seen  that  this  strip  is  clearly  stated  to  be  conveyed  as  and 
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f(>r  a  right  of  way  over  and  through  lands  owned  a/ad  occu- 
pied by  the  defendant.  With  these  clear  and  explicit 
terras  qualifying  the  grant,  it  is  impossible  to  hold,  consist- 
ent with  legal  principles,  and  without  rejecting  an  impor- 
tant provision  of  the  grant,  that  the  conveyances  under  and 
through  which  the  plaintiff  seeks  to  make  proof  of  title 
conveyed  to  him  this  strip  in  fee.  If  the  language  in  ques- 
tion was  descriptive  merely,  as  in  some  of  the  cases  cited  by 
plaintiflPs  counsel,  a  different  conclusion  might  be  reached. 
These  deeds  convey,  we  think,-  only  a  right  of  way  over 
lands  "  owned  and  occupied  "  by  the  defendant,  and  that 
he  is  concluded,  by  the  express  words  of  the  deeds  through 
which  he  claims,  from  denying  that  the  defendant  is  the 
owner  of  the  strip  in  question,  and  from  claiming  more 
than  an  easement  or  right  of  way  over  it.  The  cases  of  Rob- 
inson '0,  Misdsquoi  R.  Co,  59  Vt.  426;  Gross  v.  Pike^  59 
Vt.  324;  Jamaica  Pond  Aqued^Mct  Corp.  v.  Chandler^  9 
Allen,  163,  164;  Lehndorf  v.  Cope,  122  111.  326—  will  be 
found  to  sustain  the  view  we  have  taken  of  the  operation 
and  effect  of  these  deeds.  The  subsequent  general  language 
contained  in  them,  relied  on  by  plaintiff's  counsel,  relates 
only  to  the  lands  and  ititerest  described  in  them,  and  can- 
not have  the  effect  to  do  away  with  the  express  provision 
as  to  the  character  of  the  interest,  and  the  purpose,  as  well, 
for  which  it  was  granted.  The  case  of  Vail  v.  L,  I.  R.  Co. 
106  N.  T*  283,  is  clearly  distinguishable,  in  that  in  that 
case  the  conveyance  did  not,  as  in  this  case,  contain  a  clear 
recital  that  the  strip  conveyed  for  a  right  of  way  was 
through  and  over  lands  owned  and  occupied  by  a  stranger ; 
and  the  same  remark  is  true  of  the  case  of  Cohum  v.  Cox- 
eter,  51  N.  H.  158. 

For  these  reasons  we  are  of  the  opinion  that  the  plaintiff 
took  only  an  easement  or  right  of  way  over  the  strip  of 
land  in  question,  and  that  he  could  not  maintain  ejectment 
therefor.  Racine  v.  Crotsenherg,  61  Wis.  481;  Maurer  v. 
Stiner,  82  Wis.  99. 
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The  plaintiff  was  properly  nonsuited,  and  the  judgment 
of  the  circuit  court  must  be  affirmed. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


CucKLBT,  Appellant,  ts.  Sohwabtz,  Bespondent. 

October  i—  October  tB,  1S9J8. 

What  is  a  conviction  f  Effect  of  arrest  of  judgment 

An  order  arresting  judgment  and  discharging  the  prisoner  does  not 
set  aside  a  verdict  of  guilty  in  a  criminal  case ;  and  such  verdict 
16,  nevertheless,  a  conviction,  within  the  meaning  of  a  contract  to 
pay  a  reward  for  the  conviction  of  the  person  guilty  of  the  offense 
in  question. 

APPEAL  from  the  Circuit  Court  for  WauJcesha  County. 

The  action  was  upon  contract.  Plaintiff  alleges  that  de- 
fendant employed  him  to  investigate  the  cause  of  a  num- 
ber of  supposed  incendiary  fires  which  had  occurred  in  the 
town  of  New  Berlin,  Waukesha  county,  and  agreed  that, 
if  he  would  cause  the  arrest  of  the  person  who  set  the 
fires,  or  any  of  them,  and  convict  him  before  a  jury  in  the 
circuit  court,  he  (defendant)  would  individually  pay  him 
$500  for  his  services;  that  he  (plaintiff)  performed  his  part 
of  the  contract,  caused  the  arrest  of  one  Phillips,  who  was, 
upon  a  trial  in  the  circuit  court  of  Waukesha  county,  con- 
victed of  having  set  three  of  said  New  Berlin  fires. 

The  defendant  admitted  that  plaintiff  caused  the  arrest 
of  Phillips,  but  denied  that  he  had  made  any  contract  to 
pay  plaintiff  anything  individually  for  his  services,  and 
alleged  that  the  circuit  court  arrested  judgment  upon  the 
verdict  of  conviction  against  Phillips,  and  discharged  him 
on  the  ground  that  it  was  error  to  put  him  on  trial  for 
three  distinct  offenses  under  one  information,  whereby  de- 
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fendant  claimed  that  no  legal  conviction  had  in  fact  been 
had. 

Upon  the  trial,  evidence  was  introduced  by  plaintiff  tend- 
ing to  prove  the  alleged  contract,  and  by  defendant  tend- 
ing to  disprove  the  same.  It  appeared  also  by  the  rec- 
ord in  the  criminal  prosecution  against  Phillips  that  he 
was  charged  in  one  information  with  having  set  three  sep- 
arate fires,  and  a  verdict  of  guilty  rendered  as  to  all  of 
the  offenses  so  charged,  an^  that  the  court  arrested  judg- 
ment and  discharged  the  prisoner  because  it  was  error  to 
try  him  for  three  distinct  felonies  under  one  information. 
The  cause  was  submitted  to  the  jury,  and  a  verdict  for 
plaintiff  rendered.  Upon  motion,  the  verdict  was  set  aside 
and  a  new  trial  granted  for  the  sole  reason  "  that  the  judge 
should  have  directed  a  verdict  for  defendant  upon  the  law 
of  the  case  duly  applied  to  the  evidence."  From  this 
order  plaintiff  appeals. 

For  the  appellant  there  were  briefs  by  Ryan  cfe  Merton^ 
and  oral  argument  by  T.  E.  Ryan.  As  to  the  meaning  of 
the  word  conviction,  they  cited  Anderson,  Law  Diet. ;  Ex 
parU  Brown,  68  Cal.  176,  6  Am.  Cr.  Rep.  55. 

J).  H.  Sumner^  for  the  respondent,  contended,  inter  alia, 
that  the  subsequent  nullification  of  the  verdict  by  the  court 
deprived  it  of  its  office  and  authority,  and  that  there  was  - 
no  conviction.    There  can  be  no  recovery  in  this  action  ex- 
cept there  be  a  legal  conviction  which  has  been  or  could  be 
followed  by  the  sentence  and  judgment  of  the  court  and' 
evidenced  by  the  legal  record  thereof.     A  conviction,  upon  > 
a  plea  of  autrefois  cmivict,  is  held  to  have  been  had  whenj 
the  verdict  of  guilty  has  been  returned  by  a  jury;   pro- 
vided, however,  that  such  conviction  is  a  legal  one.    The 
word  conviction  as  there  used  is  said  to  be  used  in  its  pri- 
mary sense.     Cooley,  Const.  Lim.  326;  State  v.  Pai^ish,  43' 
Wis.  395 ;  People  v.  Cadborm,  13  Johns.  351 ;  Heard,  Cr.  PI. 
280,  281,  288,  293,  294,  319;   TJ.  S.  v.  Watkinds,  6  Fed.  Rep. 
Voi.88  — 20 
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152;  Gerard  v.  People,  4  III.  363;  Bedee  v.  People,  73  id. 
320.  A  conviction,  upon  a  plea  of  disability  or  forfeiture, 
has  not  been  had  until  the  verdict  of  the  jury  or  finding  of 
the  court  has  ripened  into  the  sentence  or  judgment.  This 
is  the  secondary  sense  of  the  word.  Faunce  v.  People,  51 
111.  311;  Blatcfus  v.  People,  69  N.  Y.  107;  Pitts  v.  Pitts,  52 
id.  593 ;  Sehiffer  v.  Pruden,  64  id.  47.  To  support  a  recovery 
in  this  case  the  conviction  must  come  under  the  latter 
definition.  Williams  v.  U.  jS.  12  Ct.  of  CI.  192.  See,  also, 
Jones  V.  Phmnix  Bank,  8  N.  Y.  233. 

WiNSLow,  J.  The  plaintiff  produced  evidence  tending  to 
prove  the  contract  which  he  alleged.  The  defendant- intro- 
duced evidence  to  the  contrary,  but  there  was  sufficient 
evidence  to  warrant  the  submission  of  the  question  to  the 
jury. 

The  only  remaining  question  is  whether  the  evidence 
showed  a  conviction  of  Phillips.  The  defendant  contends 
that,  because  judgment  was  arrested  upon  the  verdict,  the 
verdict  was  thereby  set  aside,  and  that,  in  legal  contempla- 
tion, there  was  no  conviction.  This  exact  question  was 
decided  in  State  v.  Parish,  43  Wis.  395.  It  was  there  held 
that  an  order  arresting  judgment  does  not  set  aside  the 
verdict  in  a  criminal  case.  The  verdict  remains,  and  is 
available  to  the  accused  in  a  second  prosecution  for  the 
same  offense,  under  the  plea  of  autrefois  convict.  The  ques- 
tion is  not  an  open  one  in  this  court. 

There  are  no  other  questions  presented  which  require 
discussion.  The  order  granting  a  new  trial  was  not  made 
under  the  discretionary  power  of  the  court,  but  for  the 
si^igle  reason  that  the  court  should  have  directed  a  verdict 
for  the  defendant  under  the  law  of  the  case.  Iniihis  the 
circuit  judge  was  mistaken.     The  law  did  not  so  require. 

Bt/  the  Coitrt —  The  order  of  the  circuit  court  is  reversed, 
and  the  action  remanded  for  further  proceedings  according 
to  law. 
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ScHOLL,  Appellant,  vs.  Kinitzer,  Respondent. 

October  i—  October  S5, 189S. 

Fences:  Boundaries, 

A  fence  built  by  an  owner  of  land  upon  adjoining  land  after  the 
boundary  between  his  and  such  adjoining  land  has  been  estab- 
lished by  the  county  surveyor,  is  not  within  the  provisions  of  ch.  202, 
Laws  of  1888,  and,  in  the  absence  of  any  agreement  to  the  contrary, 
becomes  the  property  of  the  owner  of  the  land  on  which  it  is  built 

APPEAL  from  the  Circuit  Court  for  Dodge  County. 

The  action  is  to  recover  damages  for  a  trespass  alleged 
to  have  been  committed  by  defendant  upon  the  land  and 
property  of  plaintiff.  The  plaintiff  is  the  owner  of  the 
K.  E.  i  of  the  S.  W.  i  of  a  certaiti  section  of  land  in  Dodge 
county,  and  the  defendant  is  the  owner  of  the  S.  E.  i  of  the 
N.  W.  i  of  the  same  section,  lying  north  of  and  adjoining 
plaintiff's  lot.  For  many  years  the  parties  and  their  grant- 
ors of  said  lands,  respectively,  occupied  up  to  a  rail  fence 
standing  on  defendant's  lot  a  few  feet  north  of  the  quarter 
section  line  between  the  two  forties.  It  does  not  appear 
who  built  this  fence.  In  1890  plaintiff  replaced  thirteen 
rods  of  the  fence  with  a  post  and  wire  fence.  Immediately 
thereafter  defendant  tore  dowii  and  removed  such  wire 
fence,  which  is  the  trespass  complained  of  in  this  action. 

The  boundary  line  between  the  lands  of  the  parties  was 
surveyed  and  located  by  one  L.  D.  Xivermore,  a  surveyor, 
in  1873,  at  which  time  he  Was  county  surveyor.  Livermore 
located  the  line  several  feet  south  of  the  rail  fence.  He 
surveyed  the  line  twice  afterwards, —  in  1883  and  1890, — 
with  substantially  the  same  result.  For  the  purposes  of 
this  appeal  it  seems  to  be  conceded  that  he  located  the 
line  correctly. 

On  the  foregoing  facts  the  court  directed  a  verdict  for 
plaintiff,  and  he  had  judgment  for  the  value  of  the  fence 
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as  assessed  by  the  jury.  The  defendant  appeals  from  the 
judgment. 

For  the  appellant  there  was  a  brief  by  ^.  G,  Cook  and 
Lander  <&  Lamdery  and  oral  argument  by  IT.  W,  Lander. 

For  the  respondent  there  was  a  brief  by  ElweU  ik  BurTce 
and  James  J.  Dicky  and  oral  argument  by  Mr.  E.  ElweU 
and  Mr.  Dick. 

Lyon,  C.  J.  In  EimhaJl  v.  AdamSy  52  Wis.  554,  it  was  held 
that  a  fence  built  as  a  permanent  structure  by  one  person 
upon  the  land  of  another,  without  any  agreement  between 
the  parties  as  to  the  right  to  remove  it,  became  a  part  of 
the  realty,  and  the  owner  might  remove  it  and  dispose  of 
the  material  at  his  pleasure.  Two  years  later  the  legisla- 
ture enacted  ch.  202,  Laws  of  1883,  which  provides  that 
"  when  any  owner  or  occupant  of  land  shall  have  built  a 
fence  before  a  boundary  line  shall  have  been  established 
between  him  and  any  adjoining  land  by  the  county  sur- 
veyor, and  if  it  shall  prove,  after  the  boundary  line  is  so 
surveyed,  that  the  said  fence  shall  be  on  the  adjoining  land, 
the  party  who  has  built  the  same,  or,  if  the  land  is  sold, 
the  party  who  built  the  same  or  the  purchaser  of  the  land, 
shall  be  the  owner  of  the  fence :  providedy  that  the  owner 
of  the  fence  removes  the  same  on  the  boundary  line  so  es- 
tablished, upon  a  notice  served  upon  him  by  the  adjoining 
owner  of  land."    S.  &  B.  Ann.  Stats,  sec.  1392^^. 

It  was  conceded  on  the  argument  by  counsel  for  both 
parties  that  the  controlling  question  on  this  appeal  is 
whether  this  case  is  within  the  provisions  of  ch.  202.  If  it 
is,  the  judgment  should  be  aflBrmed ;  otherwise  it  should  be 
reversed.  The  sole  ground  upon  which  the  trial  court  di- 
rected a  verdict  for  the  plaintiff  was  that  under  said  chap- 
ter the  fence  in  question  belonged  to  plaintiff,  although 
erected  on  defendant's  land. 

It  will  be  observed  that,  in  order  to  bring  a  given  case 
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within  the  provisions  of  the  act  of  1883,  it  is  essential  that 
the  fence  in  question  should  ha^e  been  erected  before  the 
county  surveyor  had  established  the  boundary  line  between 
the  lands  of  the  respective  owners.  In  the  present  case 
the  testimony  is  undisputed  that  the  county  surveyor,  Liv- 
ermore,  established  the  boundary  line  between  the  lands  of 
these  parties  in  1873.  This  testimony  that  Livermbre  w^s 
the  county  surveyor  does  not  appear  in  the  printed  abstract 
of  the  record,  and  evidently  it  has  been  overlooked  by  coun- 
sel ;  yet  it  is  in  the  record,  and  we  cannot  disregard  it. 
Because  the  county  surveyor  located  the  boundary  line  be- 
fore the  plaintiff  erected  the  fence  in  question,  the  case  is 
not  within  the  provisions  of  ch.  202,  but  is  governed  by  the 
rule  of  KiiTibaU  v.  Adarmy  52  Wis.  554. 

It  follows  that  the  learned  circuit  judge  ruled  erroneously 
in  the  premises,  and  that  the  judgment  of  the  circuit  court 
based  upon  such  ruling  mpst  be  reversed. 

By  the  Court — Judgment  reversed,  and  cause  remanded 
for  a  new  trial 


The  Dr.  Habteb  Medicine  Company,  Appellant,  vs.  Hop- 
kins, Respondent. 

October  1—  October  25, 1892. 

(2)  Evidence:  Hearsay:  Court  and  jury,    (f,  S)  Contracts:  Evidence  of 
breach:  Measure  of  damages, 

1.  Hearsay  evidence  should  be  excluded  by  the  court  when  objection  to 

it  is  made ;  and  the  error  in  admitting  so  much  thereof  that  the 
jury  must  have  been  impressed  by  it,  is  not  cured  by  an  instruction 
that  the  jury  should  reject  such  evidence  as  was  mere  hearsay. 

2.  Evidence  that  plaintiffs  goods  were  sold  in  certain  counties  by  per- 

sons other  than  defendant,  does  cot  show  a  violation  of  an  agree- 
nient  by  plaintiff  not  to  appoint  any  other  jobber  of  said  goods  in 
those  counties.  / 
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8.  For  sales  of  plain  tiflTs  goods  in  violation  of  its  agreement  not  to  ap- 
point any  jobber  thereof  oftfier  than  defendant  in  certain  territory, 
the  measure  of  defendant's  damages  is,  at  most,  the  profit  he  would 
have  realized  had  he  made  the  sales  himself. 

APPEAL  from  the  Circuit  Court  for  Dodge  County. 

The  facts  are  stated  in  the  opinion.  There  was  a  verdict 
in  favor  of  the  defendant  for  $135,  and  from  the  judgment 
entered  thereon  the  plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  ElweU  c&  Burke^ 
attornej^s,  and  R,  W,  Lander^  of  counsel,  and  oral  argument 
by  E.  ElwelL 

James  J,  Dicky  for  the  respondent.  * 

Orton,  J.  The  plaintiff  is  a  corporation  of  the  state  of 
Missouri,  doing  business  at  the  city  of'St.  Louis,  and  manu- 
facturer and  dealer  of  "  Dr.  Barter's  Wild  Cherry  Bitters." 
The  said  company,  on  April  5,  1888,  contracted  with  the 
defendant  that  he  should  have  the  right  to  sell  said  "  Wild 
Cherry  Bitters  "  in  such  parts  of  the  counties  of  Dodge  and 
Columbia,  in  this  state,  as  he  might  see  fit  to  occupy;  and 
that  the  company  should  furnish  him  said  bitters  at  $6.60 
per  dozen,  gross,  and  not  appoint  any  othe^r  jobber  of  the  same 
in  said  counties  during  the  continuance  of  the  contract. 
The  company  furnished  him  at  the  time  with  twenty-five 
dozen  of  said  bitters,  at  the  above  rate,  on  thirty  days' 
time,  and  this  is  the  plaintiff's  cause  of  action  in  this  case. 
The  defendant  answered,  alleging  payment,  and  a  counter- 
claim of  $200  damages  on  account  of  the  breach  of  the  con- 
tract by  the  plaintiff  in  appointing  other  jobbers  of  said 
bitters  in  said  counties  during  the  time  said  contract  con- 
tinued. The  only  question  contested  was  this  counterclaim, 
and  all  the  evidence  introduced  by  the  defendant  was  to 
show  that  the  plaintiff  company  did  appoint  other  jobbers 
in  said  district. 

1,  The  largest  part  of  defendant's  testimony  on  that 


Digitized  by  VjOOQIC 


Wis.]  august  term,  1892.  311 

The  Dr.  Barter  Medicine  Ca  vs.  Hopkins. 

qaestion  was  merely  hearsay.    The  learned  counsel  of  the 
appellant  repeatedly  objected  to  such  testimony,  and  the 
court  only  ruled  on  such  objections  in  a  general  way,  by 
saying  that  what  was  hearsay  should  be  stricken  out;  and 
finally  instructed  the  jury  that  such  evidence  as  was  mere 
hearsay  should  not  be  received,  and  that  it  was  received 
almost  from  the  necessity  of  the  case,  and  that  the  jury 
must  reject  it.    This  is  assigned  as  error.    It  was  clearly 
error,  if  the  jury  might  have  been  influenced  by  such  hear- 
say  testimony   in  finding  their  verdict.    The  plaintiff's 
claim  is  $124.52,  and  the  verdict  for  the  defendant  is  $135, 
so  that  the  jury  must  have  found  the  defendant's  damages 
at  $259.52.     It  is  very  probable  that  the  jury  took  into 
consideration  the  hearsay  testimony,  with  what  little  there 
was  of   proper  testimony,  in  determining  the  amount  of 
said  bitters  sold  m  the  two  counties  by  others.    About  all 
the  testimony  of  the  defendant  himself  was  hearsay.    The 
jury  were  allowed  to  determine  for  themselves  what  was 
hearsay  testimony  and  what  was  not.    The  court  ought  to 
have  determined  on  the  objections,  at  the  time,  what  was 
hearsay  testimony,  and  excluded  it  from  the  consideration 
of  the  jury.    Testimony  should  be  competent  and  proper 
when  it  is  offered.     Jones  v.  Zake,  2  Wis.  210;  Williams  v. 
Holmes^  2  Wis.  130.     Hearing  so  much  incompetent  testi- 
mony, the  jury  must  have  been  impressed  by  it,  and  such 
error  is  not  cured  by  giving  subsequent  direction  to  the 
jury  to  disregard  it.     State  Bank  v.  Button^  11  Wis.  371. 
The  improper  evidence  was  well  calculated  to  influence 
the  jury.     There  was  so  much  of  it,  and  so  little  that  was 
proper.     Remin^on  v.  Baileyy  13  Wis.  336.     The  improper 
testimony  was  of  sucli  a  character  that  it  ought  to  clearly 
appear  that  it  did  not   influence  the  jury.     Nickerson  v, 
McYriuy  3  Wis.  243;  Richards  v.  Noyes^  44  Wis.  609;  Johan- 
nesso7i  V.  Borschenius^  35  Wis.  135,  and  cases  cited. 
^      2.  The  company  did  not  bind  itself  in  the  contract  not 
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to  sell  any  of  that  kind  of  bitters  to  any  one  in  said  coun- 
ties. The  only  stipulation  \^as  not  to  appoint  any  other 
johher  in  said  counties.  There  was  not  a  particle  of  evi- . 
dence  that  the  company  ever  did  appoint  any  other  jobber 
of  its  bitters  in  said  counties  during  the  continuance  of  the 
contract.  There  was  some  evidence  that  certain  persons, 
and  others  unknown,  sold  such  bitters  in  said  counties  to  a 
limited  extent,  but  there  was  no  evidence  that  the  com- 
pany authorized  it,  encouraged  or  approved  it,  or  any  of 
their  agents  or  officers.  The  testimony  of  all  the  officers 
and  agents  of  the  company  who  had  authority  to  appoint 
jobbers  or  agents  to  sell  its  bitters  was  positive  that  none 
such  had  been  appointed  during  such  time,  and  that  if  any 
persons  sold  the  bitters  in  said  counties  during  that  time 
it  was  without  the  authority,  sanction,  or  approval  of  the 
company.  The  evidence  was  all  circumstantial,  and  mostly 
hearsay,  and  none  of  it  connected  the  company  with  it.  I 
have  carefully  read  all  the  evidence,  and  can  find  none  that 
proves  any  violation  of  the  contract  by  the  plaintiff  com- 
pany.  . 

3.  If  it  had  been  shown  that  the  company  was  responsi- 
ble for  all  the  sales  of  the  bitters  in  said  counties  during 
such  time  by  others,  then  the  utmost  measure  of  damages 
to  the  defendant  would  have  been  the  profit  the  defendant 
would  have  realized  if  he  had  made  such  sales  himself,  for 
those  were  all  the  sales  he  was  prevented  from  making. 
Beveridge  v,  Welch^  7  Wis.  468 ;  Kinney  v.  Cfockm*^  18  Wis. 
81 ;  Popoakey  v,  Munkwitz^  68  Wis.  335 ;  Anderson  'v,  Sloane^ 
72  Wis.  566;  Wright  v.  Mulvaney,  78  Wis.  97.  There  were 
about  twenty-four  cases  of  the  bitters  sold  by  others.  The 
profit,  the  learned  counsel  of  the  respondent  claims,  is 
$2.15  per  case,  and  the  whole  profit  would  be  $51.60;  but 
by  the  profit  contended  for  by  the  learned  counsel  of  the 
appellant,  of  $1.25  per  case,  it  would  be  $30.  The  court 
instructed  the  jury,  as  requested  by  the  plaintiffs  counsel, 
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that  the  defendant  "  is  entitled  to  recover  the  profit  he 
would  have  made  upon  any  of  these  sales  that  are  proved 
to  have  been  made."  But  the  court  then  went  further, 
and  said  that  "  he  was  also  entitled  to  recover  the  profit 
upon  any  business  that  he  might  reasonably  have  done," 
specifying  that  the  jury  might  consider  ''  what  the  defend- 
ant might  have  done  under  all  the  circumstances  as  devel- 
oped, and  his  expenditures  in  working  up  the  business,"  etc. 
The  court  did  say  "  they  must  not  indulge  in  speculation, 
or  give  imaginary  damages;"  but  it  had  already  opened 
the  way  to  the  very  widest  field  of  speculation  and  imagi- 
nation possible.  Besides  this,  there  was  no  testimony  upon 
the  subject  of  any  such  damages.  But  the  jury  found  them, 
just  the  same.  The  instruction  was  clearly  erroneous.  Bier- 
hack  V,  Goddyear  R.  Co.  54  Wis.  209 ;  WrigM  v.  Mulvanet/y 
78  Wis.  97 ;  and  the  above  cases. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 


Spehn  and  others.  Appellants,  vs.  Huebschen,  Eespondent. 

October  1  —  October  25y  189£. 

(1)  Appeal  from  order  for  judgment.  (2)  Wills:  MentcU  capacity:  Undue 
influence:  Evidence. 

1.  An  appeal  from'an  order  for  judgment  wiU  not  be  dismissed  where 
such  order  contains  all  the  effective  words  of  a  judgment 

%  Findings  of  the  circuit  court  to  the  effect  that  a  testator  was  not  of 
sound  mind  and  that  he  was  unduly  influenced  to  make  the  will, 
are  held  to  be  sustained  by  the  evidence. 

APPEAL  from  the  Circuit  Court  for  Ozmckee  County. 
This  is  an  appeal  from  the  judgment  of  the  circuit  court 
refusing  to  admit  to  probate  the  alleged  will  of  John 
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Iluebschen,  deceased,  and  reversing  the  order  of  the  county 
court  admitting  the  same  to  probate.  The  action  was  tried 
in  the  circuit  court  with  a  jury,  to  whom  two  questions 
were  submitted,  namely :  (1)  Was  said  John  Iluebschen 
of  sound  mind  when  said  testament  was  executed?  (2)  Was 
be  induced  to  execute  said  instrument  by  any  influence 
which  deprived  him  of  his  free  will?  The  jury  answered 
the  first  question  in  the  negative,  and  thb  second  question 
in  the  affirmative,  and  the  court,  agreeing  with  the  verdict 
of  the  jury,  made  findings  of  fact  in  accordance  therewith, 
and  rendered  the  judgment  from  which  this  appeal  is  taken. 
The  proponents  and  appellants  are  brothers  and  sisters 
of  the  deceased,  and  the  contestant  and  respondent  is  his 
widow.  The  deceased  died  of  consumption,  July  28,  1890, 
at  the  age  of  forty-eight  years.  He  had  been  married  to 
respondent  twenty-five  years,  but  had  no  children.  He 
had  lived  continuously  with  respondent  until  about  July 
10,  1890,  on  which  day  he  executed  the  instrument  in  ques- 
tion, left  his  wife,  and  went  to  live  with  his  sister  Mrs, 
Spehn^  in  the  same  village,  where  he  remained  continuously 
until  his  death.  On  the  16th  of  June,  1890,  he  voluntarily 
executed  a  deed  of  substantially  all  of  his  property  to  bis 
wife,  which  deed  was  to  remain  in  the  hands  of  one  Dick- 
erman,  who  drew  it,  until  after  his  death.  This  deed  seems 
to  have  occasioned  trouble  between  the  husband  and  wife, 
the  husband  claiming  that  the  wife  had  stolen  it  and  placed 
it  on  record.  There  was  direct  evidence  tending  to  show 
that  the  deceased  was  of  unsound  mind,  and  experts  were 
allowed  to  testify  as  to  their  opinion,  based  upon  a  hypo- 
thetical question.  The  evidence  as  to  undue  influence  was 
largely,  if  not  entirely,  circumstantial.  The  alleged  will 
gave  one  third  of  bis  property  to  his  wife,  $900  to  Mrs.  Sa- 
rah Mathews,  which  Mrs.  Mathews  had  paid  to  deceased 
and  his  wife  in  1882,  in  consideration  of  an  agreement  to 
support  her  during  the  rest  of  her  life  and  pay  her  five 
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per  cent,  interest,  $500  to  St.  Joseph's  church  at  Grafton, 
and  divided  the  balance  of  his  property  equally  among 
his  brothers  and  sisters. 

Eugene  S,  Turner,  for  the  appellants. 

ff,  jB.  Schwm  and  S.  S.  Ba/mey,  for  the  respondent. 

WiNSLow,  J.  A  motion  to  dismiss  the  appeal  was  made 
by  respondent  on  the  ground  that  the  appeal  was  taken 
from  an  order  for  judgment,  and  not  from  the  judgment. 
It  seems  that  the  motion  fo.r  judgment  was  heard  at  a  term 
of  the  court  held  at  Waukesha,  the  same  being  a  special 
term  for  Ozaukee  county,  on  the  18th  jof  March,  1891,  and 
an  order  then  made  that  the  (contestant  have  judgment  that 
the  propounded  will  "  is  not  the  will  of  the  deceased,  that 
the  same  is  not  admitted  to  probate,  and  that  the  decree  of 
the  county  court  admitting  the  said  will  to  probate  is  re- 
versed," and  that  the  case  be  remitted  to  the  county  court 
for  further  proceedings.  This  order  was  filed  at  Ozaukee 
March  27,  1891,  and  on  the  same  day  a  formal  judgment 
was  made  and  signed  by  the  clerk,  and  filed,  in  which  it  is 
adjudged  that  the  propounded  will  is  not  the  will  of  de- 
ceased, that  the  same  is  not  admitted  to  probate,  and  that 
the  decree  of  the  county  court  is  reversed.  The  notice  of 
appeal  is  from  the  order  entered  on  the  27th  day  of  March, 
1891,  in  favor  of  contestant  and  against  the  proponents, 
and  the  undertaking  on  appeal  refers  to  an  order  made  at 
Waukesha  March  18, 1891.  It  will  be  seen  that  the  "order 
for  judgment"  contains  all  the  effective  words  of  a  judg- 
ment. We  should  treat  it  as  an  effective  judgment  itself  if 
it  stood  alone.  In  this  view  of  it,  we  should  not  feel  justi- 
fied in  dismissing  the  appeal. 

The  appellants'  brief  contains  no  statement  of  errors  fue- 
lled on,  as  required  by  Rule  IX  of  the  rules  of  this  court. 
The  brief  is  largely  devoted  to  a  review  of  the  evidence, 
apparently  with  a  view  of  convincing  this  court  that  the 
findings  of  fact  made  by  the  circuit  court  are  not  supported 
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by  the  testimony.  We  have  carefully  read  the  case,  and 
are  fully  satisfied  that  there  was  sufficient  evidence  on 
which  to  .base  th^  findings.  A  review  of  it  would  simply 
incumber  the  reports  to  no  purpose.  It  is  claimed  that  an 
hypothetical  question  put  to  certain  experts,  whereby  they 
were  required  to  express  an  opinion  as  to  the  sanity  of  de- 
ceased when  the  will  was  made,  did  not  correctly  state  the 
facts  in  proof.  An  examination  of  the  case  convinces  us 
that  there  was  evidence  tending  to  support  all  of  the  facts 
recited  in  the  question.  The  .evidence  tending  to  show 
undue  influence  was  principally  circumstantial,  but  none 
the  less  persuasive.  .  We  have  found  no  other  points  which 
deserve  discussion.  ^ 

By  the  Court — Judgment  affirmed. 


Dhein,  Respondent,  vs.  Beuscheb  and  others,  Appellants. 

October  1  —  October  S5,  1892. 

Adverse  possession:  Division  fences:  Trespass, 

1.  The  grantee  of  a  specifically  described  tract  of  land  cannot  tack  the 

possession  of  her  grantors  to  her  own  in  order  to  make  out  advei-se 
possession  for  twenty  years  of  a  strip  of  land  adjacent  to  that 
granted,  but  which  is  not  included  in  any  of  the  conveyances  con- 
stituting her  chain  of  title,  and  as  to  which  there  is  no  privity  be- 
tween her  and  her  grantors. 

2.  The  question  whetlier,  in  this  case,  the  owners  of  adjacent  lands  had 

agreed  upon  and  established  a  dividing  line,  and  had  actually 
claimed  and  occupied  the  land  up  to  said  line  on  each  side  contin- 
uously for  twenty  years,  was  properly  submitted  to  the  jury. 
8.  Where,  by  reason  of  a  division  fence  not  being  on  the  true  line,  the 
owner  of  a  certain  tract  of  land  was  in  possession  also  of  an  ad- 
jacent strips  to  which,  however,  she  had  not  acquired  title  by  pre- 
scription, and  the  owner  of  such  strip  peaceably  and  without 
objection  entered  thereon  and  constructed  a  new  fence  upon  the 
true  line,  the  subsequent  taking  down  and  removal  of  such  new 
fence  by  the  land-owner  first  mentioned  w*as  a  trespass  for  which 
the  owner  of  the  strip  may  maintain  an  action. 
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APPEAL  from  the  Circuit  Court  for  Washington  County. 

The  plaintiff  complained  of  the  defendants  for  breaking 
and  entering  premises  May  28, 1891,  of  which  he  claimed  to 
be  the  owner  and  in  possession,  being  the  S.  W.  J  of  the 
N.  W.  J  of  section  16,  etc.,  and  tearing  down  and  destroying 
a  certain  fence  thereon,  to  his  damage'  $50.  There  was  a 
second  count,  alleging  trespass  to  the  plaintiff's  crops  and 
fences  three  days  thereafter.  The  defendants  answered  by 
general  denial,  and  also  claiming  that  the  part  of  the  real 
estate  and  fence  mentioned  in  plaintiff's  complaint  upon 
which  the  alleged  trespass  was  charged  to  have  been  com- 
mitted was  not  the  real  estate  and  fence  of  the  plaintiff, 
nor  was  he  then  in  or  entitled  to  possession  thereof,  but 
the  same  was  at  the  time,  etc.,  the  property  of  the  defend- 
ant Sarah  Beuscher^  and  in  her  possession ;  and  that  the 
said  several  supposed  acts  of  trespass  were  done  or  caused 
to  be  done  by  her  and  her  codefendants  in  and  about  her 
own  lands  in  the  management  of  the  sam6,  as  she  might 
lawfully  do. 

The  testimony  disclosed  the  fact  that  the  dispute  be- 
tween the  parties  was  in  respect  to  the  proper  location  of 
the  line,  eighty  rods  in  length,  between  their  respective  es- 
tates. The  fence  that  had  originally  been  built  between 
the  two  estates,  and  according  to  which  they  had  been 
used  and  occupied,  stood  over  on  the  premises,  as  it  was 
claimed,  of  the  plaintiff,  leaving  a  strip  of  nearly  six  tenths 
of  an  acre  in  extent  claimed  by  the  plaintiff  within  the  in- 
closure  of  the  defendants'  farm.  This  rail  fence  had  been 
maintained  for  twentj'^-five  or  thirty  years  by  the  respect- 
ive parties,  their  grantors  and  predecessors  in  interest,  and 
it  was  claimed  on  behalf  of  the  defendants  that  the  defend- 
ant Sarah  Beusch^  and  her  grantors  and  predecessors  in 
interest  had  held  said  strip  of  land  adversely  for  more  than 
twenty  years,  claiming  title  thereto,  and  so  was  entitled  to 
the  same,  and  that,  as  it  was  inclosed  as  a  part  of  her  field, 
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the  plaintiff  was  not  in  possession  of  it  so  as  to  be  entitled 
to  maintain  an  action  of  trespass  as  for  breaking  and  en- 
tering his  close. 

The  forty-acre  tract  of  land  of  the  defendant  Sarah 
Beiiacher  was  owned  by  Peter  Klumb  until  August  30, 1855, 
when  he  conveyed  the  same  to  D.  Klumb,  who,  on  the  26th 
of  April,  1864,  conveyed  to  Philip  Bextscher^  Sr.,  and  he, 
on  the  1st  of  October,  1870,  conveyed  the  premises  to  Philip 
Beuscher,  Jr.,  who,  on  January  6,  1887,  conveyed  them  to 
Philip  Bextscher^  Sr,^  and  he  on  the  same  day  conveyed 
them  to  Sarah  Beuscher^  the  defendant.  The  proof  showed 
that  the  grantors  and  predecessors  in  interest  of  the  de- 
fendant Sarah  Beuscher  had  cultivated  and  occupied  the 
land  up  to  the  fence  whiok  had  originally^  been  constructed 
and  continually  maintained,  and  which  was  supposed  at  the 
time  to  have  been  built  on  the  line  when  the  land  was  first 
cleared.  The  old  line  or  fence  was  curved.  In  some  places 
it  was  twenty  feet,  in  some  twenty-eight  feet,  and  in  some 
ten  feet  from  the  true  line,  David  Klumb  testified  that  he 
occupied  the  land  claimed  by  the  defendant  Sarah  Beuscher 
from  1855  to  1864;  that  there  was  a  rail  fence  between 
this  tract  and  plaintiff's  land.  The  land  was  cleared  about 
one  third  the  length  of  the  line  on  one  side  up  to  the  fence, 
and  he  cultivated  clear  up  to  the  fence,  and  claimed  the 
land  up  to  the  fence  all  the  time  he  was  in  possession.  He 
and  Dhein,  plaintiff's  grantor,  repaired  this  fence.  Dhein's 
share  was  the  south  part,  and  Klumb's  the  north  part.  The 
line  was  surveyed  by  Brosius  twice,  and  the  fence  found  to 
be  on  the  line.  Philip  BexoseJver  testified  that  after  he 
boufjht  of  Klumb  be  claimed  up  to  the  fence.  Dhein 
owned  on  the  other  side,  but  it  was  all  woods,  and  no  one 
lived  on  it.  Philip  Dhein  and  his  father  had  possession. 
^*  Crops  were  raised  on  my  side  down  to  the  present  time. 
The  fence  has  stood  there  ever  since.  My  son  Philip  occu- 
pied it  in  the  same  manner  after  I  sold  to  him  in  1870.    In 
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1S78  he  died,  and  I  bought  the  land,  and  conveyed  it  to  the 
defendant  Sarah  Beuscher^  his  wife." 

When  Philip  Beuscher,  Jr.,  owned  the  land,  and  before 
he  conveyed  to  the  defendant  Sarah  Beuscher^  and  on  the 
11th  day  of  May,  1885,  he  entered  into  an  agreement  with 
the  plaintiff,  reciting  that  the  parties  thereto  "are  the 
owners  of  adjoining  lands,"  dividing  the  line  between  them, 
which  is  described  as  follows,  to  wit:  "Commencing  at  a 
point,  being  the  southeast  corner  of  the  southwest  quarter 
of  the  northwest  quarter  of  section  sixteen,"  etc. ;  "  from 
thence  running  north  to  the  northeast  corner  of  the  said 
southwest  quarter  of  the  northwest  quarter  of  said  section, 
the  same  being  a  distance  of  eighty  rods.  Said  Philip 
Dhein  is  the  owner  of  the  land  on  the  west  side,  and  Philip 
Beuscher,  Jr.,  is  the  owner  of  the  land  on  the  east  side  of 
said  line,  and  they  desire  to  make  partition  of  said  line  so 
as  to  ascertain  and  assign  to  each  said  owner  his  portion 
of  the  partition  fence  to  be  built  and  maintained  thereon.'^ 
And  it  was  in  and  by  said  agreement  agreed  that  such  line 
"  be,  and  the  same  is  hereby,  partitioned  and  assigned  as 
follows,  to  wit:  The  south  half  thereof,  being  about  forty 
rods,  more  or  less,  shall  belong  and  is  hereby  assigned  to 
the  said  Philip  Beuscher,  Jr.,  and  the  north  half  thereof, 
being  an  equal  length,  shall  belong  and  is  Ijereby  assigned 
to  the  said  Philip  Dhein,  Both  parties  agree  to  keep  their 
fence  in  good  repair."  This  agreement  was  sealed,  wit- 
nessed by  two  witnesses,  and  acknowledged,  and  filed  of 
record  in  the  office  of  the  town  clerk  of  the  town.  May 
11,  1885. 

There  was  a  survey  made  of  the  line  between  the  prem- 
ises in  May,  1886,  by  a  Mr.  Leins,  while  Philip  Beuscher, 
Jr.,  owned  the  premises,  and  he  was  present  and  assisted 
ia  making  it,  and  in  carrying  the  chain,  when  the  line  was 
established  and  found  to  be  as  claimed  by  the  plaintiff. 
This  was  after  the  execution  of  the  agreement  referred  to. 
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Immediately  afterwards  the  plaintiflP,  Ditein,  commenced 
building  a  fence  on  the  new  line,  and  built  and  completed 
about  seven  or  eight  rods,  and  he  took  down  the  old  fence 
opposite  to  where  this  portion  of  the  fence  stood,  and  this 
was  the  condition  of  things  when  the  defendant  Sarah 
Beuscfier  bought  her  property.  In  the  spring  of  1891  the 
|)laintiflP,  Dhein,  built  about  thirty  rods  more  of  post  and 
wire  fence  on  the  line,  as  thus  surveyed,  between  him  and 
the  defendant;  and  testimony  was  given  that  about  the 
28th  of  May  thirty  rods  of  the  fence  was  torn  down  by  the 
defendants,  the  posts  were  taken  out,  and  the  whole  was 
thrown  on  one  side;  that  he  rebuilt  it  again  two  days  there- 
after, when  it  was  torn  down  again,  and  the  posts  sawed 
off.    Evidence  was  given  tending  to  show  the  damages. 

The  defendants'  counsel  asked  the  court  to  charge  the 
jury  (1)  that  the  plaintiflP  could  not  recover  unless  he  had 
actual  and  lawful  possession  of  the  premises  at  the  time 
when  the  alleged  trespass  was  committed ;  that  if  the  de- 
fendant Sarah  Beuacher  was  in  the  actual  possession  of 
said  lands  at  the  time  and  place  where  the  trespass  was ' 
committed,  then  the  plaintiff  could  not  recover.  The  court 
refused  to  so  instruct  the  jury.  He  also  requested  the 
court  to  charge  the  jury  (2)  that,  if  they  found  that  the 
old  rail  fence  was  erected  by  a  former  owner  of  the  land^ 
and  consented  and  agreed  to  by  Philip  Dhein,  Sr.,  the 
father  of  the  plaintiflP,  and  agreed  upon  as  the  dividing  line 
between  their  respective  premises  in  1853,  and  that  they 
and  the  subsequent  owners  of  the  said  premises  actually 
claimed  and  occupied  the  lands  on  each  side  of  the  rail 
fence  continuously  for  twenty  years  or  more  prior  to  the 
time  when  such  new  fence  was  placed  on  the  land  by  the 
plaintiflP,  such  possession  would  be  adverse,  and  confer  a 
title  in  fee  by  prescription ;  and  that  it  was  immaterial 
whether  this  old  division  fence  was  built  and  maintained  on 
the  exact  line  between  the  adjacent  lands  or  not;  (3)  that 
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the  agreement  to  divide  the  line  in  1885,  after  the  title 
in  fee  had  ripened  by  adverse  possession,  would  not  work 
a  change  of  the  old  line;  but  the  court  refused  to  so  charge. 
The  circuit  judge  charged  the  jury  that  to  constitute  ad- 
verse possession  of  the  premises,  the  possession  must  be 
under  claim  of  title,  and  be  continuous.  The  premises 
must  be  inclosed  by  an  inclosure,  or  occupied  in  the  usual 
way  of  farming  lands.  That  the  important  question  in  the 
case  was  whether  this  old  rail  fence  was  established  as  a 
true  line  between  the  parties,  or  whether  it  was  a  matter 
of  convenience  in  an  early  day  when  the  ground  was  cov- 
ered with  timber,  and  when  they  were  not  perhaps  as  par- 
ticular. Was  it  a  temporary  arrangement  until  after  they 
could  determine  the  line?  The  possession,  to  be  adverse, 
must  be  under  a  claim  of  title.  There  must  be  some  evi- 
dence that  the  parties  agreed  upon  the  old  fence  as  the 
true  line;  or  did  each  occupy  up  to  tUe  old  fence,  claiming 
title?  You  are  to  determine  from  the  evidence  whether 
the  old  line  or  fence  was  intended  to  be  a  division  be- 
tween the  parties  and-a  location  of  the  true  line,  or  whether 
it  was  a  temporary  expedient  for  the  time  being.  That,  if 
they  found  that  the  defendant,  and  those  under  whom  she 
claimed,  had  held  the  premises  under  claim  of  title,  claim- 
ing the  old  fence  was  the  true  lino  and  that  they  were  the 
owners  of  all  on  the  east  side  of  the  fence,  and  had  occu- 
pied it  all  the  time  up  to  this  time,  that  was  a  perfect  de- 
fense ;  but  if  it  was  not  under  a  claim  of  title  to  the  land 
on  the  east  side,  and  was  a  temporary  arrangement,  then 
the  plaintiff  was  entitled  to  recover.  That,  if  the  plaint- 
iff has  got  the  legal  title,  and  there  has  been  no  adverse 
possession  under  the  rule  thus  given,  plaintiff  should  re- 
cover. That,  in  determining  the  question  of  adverse  pos- 
session, the  jury  should  take  into  consideration  all  the  sur- 
rounding circumstances  of  the  case  as  developed  by  the 
evidence,  what  the  parties  have  done,  the  written  agree- 
Vou83— 21 
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ment,  what  that  was  intended  to  accomplish,  and  what  light 
they  might  throw  upon  the  question. 

The  jury  found  the  line  surveyed  in  1885  by  Charles 
Leins  to  be  the  true  line,  and  found  for  the  plaintiff,  as- 
sessing his  damages  in  the  sum  of  $15,  and  from  judgment 
on  the  verdict  the  defendants  appealed. 
,  For  the  appellants  there  was  a  brief  by  Frisby  ds  Miller^ 
and  oral  argument  by  J.  N.  Frishy.  They  contended,  inter 
alia^  that  the  plaintiff  had  not  the  actual  possession  of  the 
premises  when  the  injury  was  committed,  and  therefore 
cannot  maintain  trespass.  Gunsolus  v.  Lormer^  54  Wis. 
630,  633,  634;  Stoltz  v.  KreUchmar,  24  id.  283;  WinchesUr 
V.  Stevens  Point,  58  id.  ZhO]^ Bracken  v.  Preston,  1  Pin.  597; 
Stuyvesaiit  v.  Tompkins,  9  Johns.  60;  Burrell  v.  Btc7*rell,  11 
Mass.  293 ;  6  Wait's  Act.  &  Def.  64,  65.  His  only  remedy 
in  such  case  is  an  action  of  ejectment.  Zee  v.  Simpson,  29 
Wis.  333;  6  Wait's  Act.  &  Def.  64,  65;  Polk  v.  Henderson, 
9  Yerg.  (Tenn.),  310.  If  two  adjacent  or  coterminous  pro- 
prietors agree  upon  and  establish  a  dividing  line  between 
their  premises,  and  actually  claim  atid  occupy  the  land  on 
each  side  of  the  line  continuously  for  twenty  years,  such 
possession  will  be  adverse  and  confer  title  by  prescription. 
Tobey  v.  Secor,  60  Wis.  313;  Burrell  v.  Burrell,  11  Mass. 
297;  Scheihle  v.  Hart^  12  S.  W.  Kep.  (Ky.),  629;  Blessin- 
game  v.  DaA)is,  68  Tex.  595 ;  Ilarne  v.  Smith,  79  id.  310 ; 
Cleveland  v.  Ohenchain,  107  Ind.  591 ;  Biggs  v.  Riley,  113 
id.  208;  Hoffman  v.  White,  90  Ala.  354;  Fisher  v.  Benne- 
hoff,  121  111.  426.  The  possession  of  the  original  disseisor 
and  his  heirs  or  his  successive  grantees  may  be  tacked  to- 
gether. St  Paul  V.  C,  M.  i&  St  P.  B.  Co.  45  Minn.  387; 
6  Wait's  Act.  &  Def.  455;  Atwood  v.  Canrike,  86  Mich.  99; 
Greene  v.  Anglemire,  77  id.  168 ;  Biggs  v.  Biley,  113  Ind. 
208. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  H.  W.  Sawyer.    He  argued,  among  other  things,  that 
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the  possession  taken  by  each  successive  holder  from  his 
grantor  was  restricted  to  the  premises  granted,  and  in  no 
wise  covered  the  strip  in  question.  Sirens  v.  Brooks,  24 
Wis.  326 ;  Sydnor  v.  Palmer,  29  id.  252 ;  McEooy  v.  Loyd,  31 
id.  142;  Pepper  v.  O^Dowd,Z9  id.  548;  Furlong  v,  Garrett,^ 
id.  111.  Had  any  former  owner  of  defendants'  land  held 
possession  of  the  disputed  strip  of  land  for  twenty  years  or 
over,  and  thereafter  deeded  his  other  lands  without  includ- 
ing it,  and  quit  possession,  the  seisin  of  plaintiff  would  be 
thereby  restored  and  the  right  to  claim  title  to  it  by  ad- 
verse possession  forfeited.  Graeven  v.  Dieves,  68  Wis.  317; 
Dietz  V.  Mission  T.  Co.  95  Call  92;  Mayor  of  New  York 
V.  Law,  125  N.  Y.  380.  Claim  of  title  and  supposition  of 
having  title  are  not  synonymous  terms.  One  may  suppose 
his  land  extends  to  a  certain  fence  and  hold  possession 
under  that  supposition,  yet  if  he  is  mistaken  in  the  true 
line  and  intends  to  claim  only  what  is  actually  his  own, 
such  possession  is  not  adverse  and  neither  party  is  estopped 
from  claiming  the  true  line.  Hartung  v,  Witte,  59  Wis. 
299;  Knowlton  v.  Smith,  36  Mo.  507;  Liverpool  Wharf  v. 
Prescott,  7  Allen,  494;  Tyler,  Bound.  333;  Brown  v.  Cock- 
erell,  33  Ala.  38.  The  mere  entry  of  defendant  over  the 
true  line  did  not  deprive  plaintiff  of  possession  nor  give 
him  notice  that  she  claimed  to  own  or  possess  it.  Atistin 
V,  Bolt,  32  Wis.  490;  Sydnar  v.  Palmer,  29  id.  226.  To 
acquire  possession  of  property,  corporeal  possession  must 
be  accompanied  with  an  intent  to  possess  as  owner.  Bouv. 
Law  Diet.  352.  If  defendant's  acts  of  trespass  deprived 
plaintiff  of  possession  and  gave  it  to  the  defendant,  the 
plaintiflTs  acts  in  peaceably  re-ent«ring  and  building  the 
fence  upon  the  true  line  deprived  her  of  possession  and  re- 
stored it  to  him.  Warner  v.  Fountain,  28  Wis.  405; 
Toomey  v.  Kay,  62  id.  104. 

PiNNEY,  J.    The  question  whether  the  strip  of  land  in 
dispute  had  been  held  adversely  by  the  defendant  and  those 
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through  whom  she  claims  in  privity  with  her  in  respect  to 
it,  so  that  she  obtained  thereby  a  title  to  it,  is  the  vital  ques- 
tion in  this  case,  for,  if  not  adversely  held,  the  possession 
or  occupation  of  it  by  the  defendant  must  be  deemed  to 
have  been  under  or  in  subordination  to  the  plaintiffs  title. 
Sydnor  v.  Palmer^  29  Wis.  252.  The  proof  shows  beyond 
controversy  that  this  strip  is  a  part  of  the  S.  W.  \  of  the 
N.  W.  i  of  section  16,  which  has  been  described  and  con- 
veyed as  such  in  all  the  conveyances  from  the  state  to  the 
plaintiflfs  grantors,  under  which  he  claims.  In  like  manner 
the  forty-acre  tract  immediately  adjoining  it  on  the  east 
has  been  described  and  conveyed  to  the  defendant  Sarah 
Beuscher  and  her  grantors,  immediate  and  remote,  as  the 
S.  E.  i  of  the  N.  W.  \  of  the  same  section,  and  in  none  of 
the  deeds  through  which  she  claims  was  there  any  descrip- 
tion including  the  strip  in  dispute  or  any  part  of  it.  The 
fence  up  to  which  the  defendant  asserts  claim  of  title  was 
built  at  a  very  early  day,  and  had  been  repaired  by  the 
parties  who  had  owned  the  lands  from  time  to  time,  each 
repairing  a  particular  half  of  it,  is  not  coincident  with  the 
true  line  between  the  estates,  is  not  built  on  a  right  line, 
but  is  curved  and  irregular ;  and,  though  it  is  said  that  there 
were  one  or  two  surveys  of  the  line  a  great  many  years  ago, 
which  substantially  conformed  to  the  line  of  the  fence,  the 
evidence  in  relation  to  them  is  vague  and  unsatisfactory, 
and  there  is  no  evidence  to  show  whether  the  fence  was 
built  or  designed  as  a  line  fence  between  the  two  tracts-, 
nor  is  there  any  evidence  to  show  that  it  was  ever  agreed 
on  as  such,  though  there  was,  it  is  said,  an  oral  agreement 
that  each  owner  should  repair  his  half.  The  plaintiff  did 
not  occupy  his  lands  adjoining  the  fence,  except  for  pastur- 
age a  part  of  the  time,  until  in  recent  years ;  but  the  de- 
fendant and  her  grantors,  immediate  and  remote,  had  for 
more  than  thirty  years  cultivated  the  lands  on  their  side  up 
to  the  fence.    The  evidence  does  not  show  that  they  at  any 
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time  made  any  open  or  specific  claim  of  title  to  this  strip, 
or  that  the  true  location  of  the  line  ever  became  the  sub- 
ject of  consideration,  until  the  agreement  of  May  11,  1885, 
was  made  in  respect  to  it ;  and  this  was  followed  by  the 
survey  made  by  Mr.  Leins  in  May,  1886,  when  the  plaintiff 
built  about  eight  rods  of  his  part  of  the  fence  upon  the  new 
line,  and  ever  afterwards  maintained  it  until  it  was  torn 
down  by  the  defendants,  with  the  remainder  of  the  fence 
on  his  part  of  the  line,  which  he  built.in  the  spring  of  1891, 
so  far  as  the  evidence  shows,  without  objection  on  the  part 
of  the  defendants  or  any  one  else. 

It  is  clear  from  the  evidence  that  the  defendant  has  not 
occupied  the  strip  adversely  long  enough  to  gain  title  to  it 
as  by  prescription,  nor  did  any  one  of  either  of  her  grant- 
ors, immediate  or  remote,  hold  it  for  the  period  of  twenty 
years,  adversely  or  otherwise.  The  several  conveyances 
under  which  she  claims  title  do  not  include  o^:  describe  it, 
and  wholly  fail  to  show  any  privity  between  her  and  them 
in  relation  to  it  which  would  entitle  her  to  tack  their  pos- 
session to  hers  in  order  to  make  out  the  necessary  twenty 
years'  adverse  possossion.  The  cases  on  this  subject  in 
this  court  are  clear,  and  settle  beyond  question  that  the 
defendants'  claim  of  title  by  adverse  possession  cannot  pre- 
vail. In  Ch^aeven  v.  Dieves,  68  Wis.  317,  321,  Cole,  C.  J., 
quotes  the  language  of  Dixon,  C.  J.,  in  Sijdnor  v.  Palmer, 
29  Wis.  252,  that  '*  evidence  of  adverse  possession  is  always 
to  be  construed  strictly,  and  every  presumption  is  to  be 
made  in  favor  of  the  true  owner.  Such  possession  is  not  to 
be  made  out  by  inference,  but  by  clear  and  positive  proof." 
And  Cole,  C.  J.,  adds:  "The  presumption  is  that  the 
plaintiff  entered  under  his  deed.  The  possession  given 
him  by  his  grantor  was  only  coextensive  with  his  title, 
and  was  restricted  to  the  premises  granted.  There  are 
doubtless  instances  where  the  successive  possessions  of  dif- 
ferent occupants  have  been  regarded  as  a  single  continued 
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possession,  but  we  do  not  see  how  that  can  be  held  as  to 
the  excess  here,  for  the  grant  is  limited  to  t.he  west  twenty- 
five  feet,  and  conveys  nothing  beyond  that.  Upon  what 
principle,  then,  under  such  a  grant,  can  the  plaintiff  claim 
that  he  acquired  some  right  to  a  strip  outside  of  the  prem- 
ises described  in  the  deed?  We  see  nothing  in  the  case 
which  will  warrant  such  a  claim.  When  Kriege  [plaintiflTs 
grantor]  quit  the  possession  of  the  disputed  strip,  the 
seisin  of  the  true  owner  was  restored,  and  an  entry  after- 
wards by  the  plaintiff  upon  such  strip  constitutes  a  new 
disseisin ;  but  under  his  deed  he  can  claim  no  right  to  that 
piece  of  land,  founded  upon  the  adverse  possession  of  his 
grantor."  This  is  in  accordance  with  ChilcU  v.  NeUon^  69 
Wis.  1^5, 135,  and  many  cases  there  cited,  and  Fairfield  v, 
Barrette,  73  Wis.  463,  468,  and  Sheppard  v.  WilmoU,  79 
Wis.  15,  19,  20.  In  Pioneer  Wood  Pulp  Co.  v.  Chandos,  78 
Wis.  526,  532,  the  cases  above  cited  which  had  preceded  it 
were  distinguished  from  that  case  by  the  fact  that  Kablin 
did  not  abandon  possession,  but  continued  his  adverse  hold- 
ing until  the  premises  adversely  held  by  him  were  sold  on 
execution  and  conveyed  by  apt  description  to  the  claimant. 
It  was,  however,  claimed  by  the  defendants'  counsel  that 
the  case  falls  within  the  rule  laid  down  in  Tohey  v.  Secor, 
60  Wis.  310,  as  to  cases  where  owners  of  adjacent  tracts 
had  agreed  upon  a  dividing  line  between  their  lands,  and 
had  actually  claimed  and  occupied  the  land  up  to  such  line 
on  each  side  continuously  for  twenty  years,  and  that,  there- 
fore, the  possession  of  the  defendant  was  adverse,  and  cre- 
ated title  in  her  to  this  strip  by  prescription.  Whether 
this  defense  was  made  out  by  the  evidence,  as  well  as  the 
general  claim  of  title  by  adverse  possession  for  twenty 
years,  was  submitted  to  the  jury  under  pro{)er  instructions, 
suflBciently  favorable  to  the  defendants.  The  charge  of  the 
circuit  judge  contained  all  that  was  necessary  to  be  said  on 
these  points.    It  was  submitted  to  them  as  ^^  the  first  and 
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most  important  question"  for  them  to  find,  "Was  this  line, — 
this  old  rail  fence, —  was  that  established  as  the  true  line 
between  the  parties,  or  was  it  as  a  matter  of  convenience  in 
an  early  day  when  the  ground  was  covered  with  timber, 
and  when  they  were  not,  perhaps,  as  particular?  Was  it  a 
temporary  arrangement  until  they  could  afterwards  deter- 
mine the  line?  It  must  be  under  a  claim  of  title.  There 
must  be  some  evidence  that  the  parties  agreed  upon  the  old 
fence  as  the  true  line;  or  did  each  occupy  up  to  the  old 
fence,  claiming  title?"  These  propositions  were  again  re- 
peated, and  stated  with  more  particularity,  if  possible.  The 
claim  of  adverse  possession,  and  whether  there  had  been 
any  agreement  to  the  old  fence  as  a  line,  and  subsequent 
possession  and  claim  had  been  in  accordance  with  that  line, 
were  questions  of  fact  to  be  found  by  the  jury  under  the 
instructions  of  the  court ;  and  the  jury  found  them  against 
the  defendants.  This  finding  is  sustained  by  competent 
evidence. 

The  rule  as  to  what  must  be  shown  to  make  out  the  de- 
fense founded  on  an  agreed  line  and  subsequent  possession 
and  claim  of  title  in  accordance  with  it,  is  fully  stated  in 
Fairfield  v.  Barrette^  73  Wis.  468,  and  cases- there  cited,  and 
need  not  be  restated,  as  the  finding  of  the  jury  must  be  re- 
garded as  conclusive  on  this  point.  The  possession  re- 
quired by  the  statute  to  constitute  the  twenty  years  bar 
must  be  under  claim  of  title  in  order  to  be  adverse.  This 
has  been  held  in  the  many  cases  decided  on  the  subject  by 
this  court.  Schwallhach  v.  C,  M,  <&  St.  P.  R.  Co,  69  Wis. 
298 ;  Hacker  v.  Horlemvs^  74  Wis.  21, 24,  25.  Mere  posses- 
sion is  not  enough.  "  Any  one  in  possession,  with  no  claim 
to  the  land  whatever,  must,  in  presumption  of  law,  be  in 
possession  in  amity  with  and  in  subservience  to  the  legal 
title."  Harvey  v.  Tyler,  2  Wall.  349.  "  The  whole  inquiry 
is  reduced  to  the  fact  of  entering  and  the  intention  to  usurp 
jpossessiony    Probst  v.  Presbyterian  Church,  129  U.  S.  191, 
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192 ;  Brown  v.  CochereUj  33  Ala.  38.     And  the  circuit  court 
rightly  instructed  the  jury  accordingly. 

The  second  and  third  requests  on  the  part  of  the  de- 
fendants to  charge  were  properly  refused,  because  the  gen- 
eral charge  embraced  all  that  was  material  and  proper  for 
the  guidance  of  the  jury  on  the  subjects  referred  to,  and 
the  written  agreement  was  left  for  the  consideration  of  the 
jury,  with  all  the  other  facts  and  circumstances  to  aid  the 
jury  in  arriving  at  a  conclusion.  The  fourth  request'  was 
improper,  in  view  of  the  evidence  and  the  rulings  of  this 
court  above  referred  to,  there  being  no  evidence  that  would 
justify  the  tacking  of  the  possession  of  the  defendant's 
grantors  to  her  possession,  in  order  to  make  out  the  bar  of 
twenty  years.  And  the  fifth  request '  is  obviously  incor- 
rect, in  view  of  the  evidence,  for  the  fact  alone  that  the 
defendant  was  actually  and  lawfully  in  possession  when 
the  fence  was  built  would  not  justify  the  defendants  in  tak- 
ing it  down  and  removing  it  from  the  land ;  and  was  liable 
to  mislead  the  jury,  in  view  of  the  fact  that,  if  the  plaintiff 

1  The  fourth  and  fifth  instructions  requested  by  the  defendants  were 
as  foUows :  "4.  If  you  find  from  the  evidence  that  Philip  Beuscher,  Jr., 
and  his  predecessors  in  ownership,  Jacob  Stauer,  David  Klumb,  and 
Philip  Beuscher^  Sr.,  have  had  adverse  possession  of  the  land  where  this 
new  fence  was  built  by  the  plaintiff,  continuously  up  to  the  old  line,  un- 
der a  claim  of  ownership  for  twenty  years  and  upwards,  prior  to  the 
time  when  said  new  fence  was  erected,  this  would  be  of  itself  an  abso- 
lute title  to  the  land  by  prescription  in  Philip  Beuscher,  Jr.,  against  the 
plaintiff  and  every  one  else.  If  you  find  these  facts  to  be  true,  then  I 
charge  you  that  after  twenty  years  adverse  possession  of  said  land  by 
Philip  Beuscher,  Jr..  and  his  grantors,  he  could  and  did  convey  a  good 
title  to  said  land  to  his  grantee,  Sarah  Beuscher,  and  that  a  mere  survey 
of  the  new  line,  although  participated  in  by  Philip  Beuscher,  Jr.,  after 
twenty  years  adverse  possession  expired,  did  not  invalidate  his  said  title 
nor  transfer  the  title  to  this  strip  of  land  to  the  plaintiff.  5.  If  you  find 
from  the  evidence  that  Sarcth  Beuscher  was  actually  and  lawfully  in  the 
possession  of  the  land  when  this  new  fence  mentioned  was  built»  then 
she  had  a  legal  right  to  remove  or  cause  it  to  be  removed  from  said  land 
without  being  liable  to  an  action  of  trespass."—  Rep. 
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or, his  grantors  had  not  lost  the  title  to  this  strip  of  land, 
which  they  obtained  and  held  by  deed,  by  reason  of  any  of 
the  claims  of  the  defendant,  then  he  had  an  undoubted 
right  to  enter  upon  it  in  a  peaceable  manner  and  build  his 
part  of  the  fence,  under  the  agreement,  on  the  real  line  be- 
tween the  tracts,  although  the  defendant  was  in  the  actual 
occupancy  of  the  strip.  Her  possession  is  deemed  in  such 
case  to  be  in  subordination  to  his  legal  title.  There  is 
nothing  to  show  that  any  opposition  or  objection  was  made 
to  the  plaintiffs  going  on  the  premises  and  building  the 
fence.  He  had  built  about  eight  rods  of  the  fence  five 
years  before,  and  had  been  in  possession  of  that  part  of  the 
strip  ever  since.  When  he  completed  his  fence  he  had  in- 
closed as  his  own  land  all  that  part  of  the  strip  along  the 
sTiare  of  the  fence  assigned  to  him  to  build.  He  had  both 
title  and  possession,  and  the  latter  by  peaceable  and  lawful 
entry.  This  is  established  by  the  verdict.  "  A  remedy  of 
the  same  kind  as  by  recaption  in  the  case  of  personal  prop- 
erty ig  also  given  to  the  owner  for  injuries  to  real  prop- 
erty, which  is  by  entry  on  lands  and  tenements  when  an- 
other person,  without  any  right,  has  taken  possession 
thereof;  but  this  remedy  must  be  peaceable  and  without 
force,  and  a  possession  thus  acquired  is  lawful.''  3  Bl. 
Comm.  5;  Sheppard  v,  Wtlmott,  79  Wis.  15,  18.  There  can 
be  no  doubt  but  that  the  entry  of  the  defendants  upon  the 
lands  of  the  plaintiff  thus  inclosed,  and  taking  down  and 
removing  not  only  the  fence  then  recently  built,  but  that 
which  he  had  built  and  maintained  for  five  years  previously, 
was  a  trespass  for  which  the  plaintiff  might  maintain  an 
action.  At  the  time  the  trespass  was  committed,  there- 
fore, the  plaintiff  was  lawfully  seised  and  in  possession  of 
the  premises,  and  had  a  right  to  maintain  this  action  for 
the  trespasses  so  committed  by  the  defendants. 

Some  question  was  made  in  respect  to  rulings  upon  the 
admission  of  evidence,  but  the  objections  taken  do  not  seem 
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to  require  particular  notice.  Upon  the  whole  record  we 
are  of  the  opinion  that  the  judgment  of  the  circuit  court  is 
correct  and  should  be  affirmed. 

£y  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 


The  State  vs.  Russell. 
October  3  —  October  f  5, 189S. 


Criminal  Law  and  Practice,    (i)  Counsel  to  assist  district  attorney. 
{2)  Misconduct  of  district  attorney:  Disqualification. 

1.  The  *'  counsel "  appointed  under  sec.  752a,  S.  &  R  Ann.  Stats.,  to  as- 

sist the  district  attorney  in  a  prosecution  for  a  felony,  must  be  a 
member  of  the  bar  of  this  state.  The  appointment  of  a  resident 
and  attorney  of  another  state,  and  his  participation  in  the  prosecu- 
tion, constituted  a  material  error. 

2.  Where,  by  false  pretenses,  the  district  attorney  induced  a  person  ac- 

cused of  murder  to  impart  to  a  person  employed  by  him  informa- 
tion prejudicial  to  her  defense,  she  supposing  that  she  was  making 
a  confidential  communication  to  be  conveyed  to  her  own  attorney, 
the  district  attorney  thereby  became  disqualified  to  act  as  such  in 
the  case;  and  where  he  did  so  act  thereafter,  a  conviction  should 
be  set  asida 

Reported  from  the  Circuit  Court  for  Eau  Claire  County. 

The  facts  are  stated  in  the  opinion. 

For  the  plaintiff  there  was  a  brief  by  the  Attorney  Gen- 
eral and  J.  M.  Clancey^  Assistant  Attorney  General,  and 
oral  argument  by  the  Attorney  General. 

V.  W.  James^  attorney,  and  J.  V.  Quarles,  of  counsel, 
for  the  defendant. 

Orton,  J.  The  defendant  was  tried  and  convicted  of 
the  crime  of  murder  in  the  first  degree,  for  the  killing  of 
one  Bertha  Erickson  by  means  of  poison,  in  the  circuit 
court  of  the  county  of  Eau  Claire.    The  case  comes  to  this 
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court  under  sec.  4721,  R.  8.,  on  the  report  of  the  circuit 
court  of  certain  questions  of  law,  which,  in  the  opinion  of 
the  judge  of  said  court,  are  so  important  or  so  doubtful  as 
to  require  the  decision  of  this  court.  It  does  not  appear 
that  the  /  matters  of  the  second,  sixth,  and  seventh  ques- 
tions either  prejudiced  the  rights  of  the  defendant  or  af- 
fected the  verdict.  Those  three  questions  are  therefore 
immaterial,  and  will  not  be  answered. 

The  first  question  is  as  follows:  " The  district  attorney 
of  Eau  Claire  county  having  asked  the  court  to  appoint  W. 
W.  Erwin,  a  resident  of  the  city  of  St.  Paul,  Minnesota,  as 
counsel  to  assist  said  district  attorney  in  the  trial  of  this 
cause,  and  objection  having  been  duly  taken  and  entered 
by  the  counsel  for  the  prisoner  to  such  appointment,  on 
the  ground,  as  the  fact  is,  that  said  Erwin  was  not  a  resi- 
dent of  the  state  of  Wisconsin,  and  was  not  and  is  not  a 
member  of  the  Wisconsin  bar,  was  it  error  for  the  court  to 
make  an  order  authorizing  said  Erwin  to  assist  as  counsel 
in  the  prosecution  of  said  cause,  the  charge  made  against 
the  accused  by  the  information  being  murder  in  the  first 
degree?  And  said  Erwin  having  participated  in  the  trial  for 
the  prosecution,  and  having  examined  the  witnesses  for  the 
state,  and  having  cross-examined  the  witnesses  for  the  de- 
fense, and  having  taken  the  leading  part  in  Baid  trial  and 
practically  controlled  the  management  of  said  cause  on 
the  part  of  the  state,  having  taken  no  oath  either  as  an 
attorney  or  any  oflBcer  within  this  state,  exception  having 
been  duly  taken  by  counsel  for  the  prisoner  to  the  partici- 
pation of  said  Erwin  therein,  was  it  error  for  the  court  to 
permit  said  Erwin  to  so  participate  in  such  trial,  and  has 
the  defendant  been  prejudiced  thereby?" 

It  is  understood  that  the  said  Erwin  was  a  distinguished 
criminal  lawyer  of  St.  Paul,  of  great  learning  and  experi- 
ence. Sec.  752a,  S.  &  B.  Ann.  Stats.,^  provides  that  "  the 
circuit  judges,  within  their  respective  circuits,  are  hereby 
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authorized,  in  their  discretion,  to  appoint  counsel  to  assist 
the  district  attorney  in  the  prosecution  of  persons  charged 
with  crime,  in  all  cases  where  the  crime  charged'  is  punish- 
able by  imprisonment  in  the  state  prison."  The  word 
"counsel "  in  this  statute  no  doubt  means  "the  ^counselor' 
who  is  associated  in  the  management  of  a  particular  cause, 
or  who  acts  as  the  legal  advisor  in  reference  to  any  matter 
requiring  legal  knowledge  and  judgment."  Bouv.  Law 
Diet.  tit.  Counsel.  It  is  generally  used  "of  counsel"  in 
a  particular  case,  to  distinguish  him  from  the  attorney  of 
record ;  or  as  the  oflBoe  means  in  the  supreme  court  of  the 
United  States,  and  in  the  English  practice,  he  is  a  counselor 
at  law,  in  contradistinction  to  an  attorney  at  law.  The 
counselor  conducts  the  trial  and  presents  the  law,  while 
the  attorney  carrier  on  the  practical  and  formal  parts  of 
the  suit.  1  Kent^  Comm.  307.  In  the  states  where  these 
distinctions  are  disregarded,  the  one  who  acts  as  counsel, 
or  of  counsel,  is  supposed  to  have  superior  knowledge  and 
experience  in  the  law  and  ability  to  advise  in  the  conduct 
of  the  causes.  The  counselor  is  a  lawyer  of  the  highest 
dignity.  The  law  says  that  the  court  is  authorized  to  ap- 
point counsel  "to  assist  the  district  attornej^"  in  cases 
where  he  needs  assistance.  It  is  at  least  self-evident  that 
such  an  assistant  must  be,  first,  an  admitted  lawyer  or  an 
attorney  at  law.  The  attorney  general  contends  that  the 
district  attorney  himself  need  not  be  an  admitted  lawyer 
in  this  state,  and  that  the  law  does  not  require  it.  There 
is  no  statute  that  requires  the  attorney  general  to  be  a 
lawyer,  or  the  judges  of  this  court  to  be  lawyers.  Such  a 
qualification  is  inherent  in  the  very  offke  itself,  and  re- 
quired by  the  duties  to  be  performed  by  him.  The  prose- 
cutor of  the  pleas  of  the  state  is  here  called  the  "  district 
attonieyP  To  be  a  district  attorney^  he  must  be  a  lawyer. 
He  is  not  an  attorney  in  fact.  He  must  be  an  attorney  at 
law.    The  name  of  the  officer  implies  it.    He  is  the  at- 
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tomey  of  the  state  in  a  certain  district^  to  distinguish  him 
from  an  attorney  general.  When  there  is  no  district  at- 
torney, or  he  shall  be  absent,  or  has  been  employed,  etc., 
the  court  may  appoint  some  suitable  person  to  perform  the 
duties,  and  he  shall  have  all  the  powers  of  such  district  at- 
torney. Sec.  750,  R  S.  Could  the  court  appoint  a  citizen 
and  resident  of  another  state  to  perform  the  duties  and 
to  have  all  the  powers  of  a  district  attorney  of  this  state? 
Certainly  not,  any  more  than  the  people  could  elect  such  a 
person  to  the  oflBce  of  district  attorney.  Neither  our  laws 
nor  courts  recognize  any  attorneys  at  law  but  those  of  this 
state,  except  by  special  rule  of  comity  or  ex  gratia.  At- 
torneys must  take  our  constitutional  oath,  and  district 
attorneys  must  also  give  a  bond.  All  others  are  strangers 
to  our  laws  and  in  our  courts. 

But  it  is  plain  enough  that  the  assistant  counsel  of  our 
district  attorneys  must  be  attorneys  at  law,  and,  if  so,  they 
must  be  of  this  state.  The  said  Erwin  was  an  attorney  of 
the  state  of  Minnesota,  and  not  an  attorney  of  this  state. 
If  he  could  be  appointed  counsel  to  the  district  attorney  of 
Eau  Claire  county,  so  could  an  attorney  of  the  city  of  Bos- 
ton, or  of  the  city  of  London,  for  they  are  all  alike  foreign 
attorneys.  Our  district  attorneys  are  responsible  to  our 
people  and  to  our  courts,  but  foreign  attorneys  are  not. 

This  question  was  practically  settled  in  In  re  Moaneasy 
39  Wis.'  509.  The  learned  Chief  Justice  Ryan  said :  "  The 
bar  is  no  unimportant  part  of  the  court,  and  its  members 
are  oflBcers  of  the  court.  .  .  .  The  general  business  of 
the  state  within  the  state,  executive,  legislative,  or  ju- 
dicial, must  be  performed  by  citizens  or  denizens  of  the 
state,  and  the  officers  charged  with  it  must  be  resident 
in  the  state.  .  .  .  But,  for  all  functions  within  the 
jurisdiction.of  the  courts,  their  officers  must  be  residents 
of  the  state.  ...  It  would  be  an  anomaly,  dangerous 
to  the  safe  administration  of  justice,  that  the  office  should 
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be  filled  by  persons  residing  beyond  the  jurisdiction  of  the 
court,  and  practically  not  Subject  to  i^s  authority."  A 
foreign  counsel  may,  by  special  favor,  be  permitted  to  ap- 
pear for  his  clients  in  our  courts.  But  he  cannot  be  per- 
mitted to  assist  in  discharging  the  duties  and  performing 
the  functions  of  the  oflBce  of  district  attorney.  This  state 
is  not  his  client.  "  The  public  prosecutor  is  a  qu<isi  judicial 
officer,  retained  by  the  public  for  prosecution  of  persons 
accused  of  crime,  in  the  exercise  of  a  sound  discretion  to 
distinguish  between  the  guilty  and  innocent.  .  .  .  He 
is  trusted  with  a  broad  official  discretion,  generally  subject, 
however,  to  judicial  control."  Wight  v.  Rindskopf^  43 
Wis.  354.  If  Mr.  Erwin  could  have  lawfully  been  ap- 
pointed as  counsel  to  assist  the  district  attorney  in  the  pros- 
ecution of  the  defendant  for  this  highest  of  crimes,  it  was 
perfectly  proper  that  he  should  take  the  management  of  the 
case,  as  he  did,  examine  and  cross-examine  the  witnesses, 
and  be  the*  adviser  of  the  district  attorney.  He  ought  to 
have  at  least  the  qualifications  of  that  officer.  Comm,  v. 
GibhSy  4  Gray,  146;  Sneed  v.  People,  38  Mich.  248.  In 
People  ex  rel.  Hughes  v.  May,  3  Mich.  598,  it  is  held  that 
no  person  not  previously  admitted  to  the  bar  is  eligible  to 
the  office  of  prosecuting  attorney,  without  any  special  stat- 
ute to  that  effect,  and  that  it  is  implied  in  his  name  of 
office ;  and  that  the  person  appointed  as  his  assistant  must ' 
have  the  same  qualifications.  It  was  very  proper  for  the 
legislature  to  repeal  the  act  requiring  such  a  qualification 
for  a  district  attorney,  for  it  implied  that  previously  he 
was  not  required  to  be  an  attorney  at  law.  By  bis  very 
name  he  is  an  "  attorney,"  and  such  is  the  universal  sense 
of  the  courts,  the  bar,  and  the  people.  The  person  ap- 
pointed to  assist  or  to  take  the  place  of  the  district  attor- 
ney is  called  "  counsel,"  —  counselor  at  law.  •  As  we  have 
seen,  he  must  be  an  admitted  lawyer  by  his  very  name  of 
"  counsel."    We  hold,  therefore,  that  the  person  appointed 
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to  assist  the  district  attorney  in  the  prosecution  of  a  crime 
punishable  in  the  state  prison  must  be  a  member  of  the  bar 
of  thii  state,  and  that  the  said  W.  W.  Erwin  was  not  eligi- 
ble to  such  a  position  in  this  case. 

That  part  of  the  question,  whether  the  defendant  was 
prejudiced  by  such  an  appointment,  is  already  answered. 
She  certainly  had  a  right  to  be  prosecuted  by  the  lawfully 
elected  or  appointed  oflBcers  of  the  law.  That  right  was 
violated.  She  ought  not  to  have  been  compelled  to  submit 
to  such  a  trial.  She  has  suffered  all  the  terrible  conse- 
quences of  an  illegal  trial  and  conviction  for  murder  in  the 
first  degree.  She  was,  of  course,  prejudiced  by  it.  The 
error  is  material.  We  answer  the  first  question,  therefore, 
in  the  affirmative. 

The  third  question  is  as  follows :  "  Where  the  district  at- 
torney, immediately  after  the  accused  was  placed  in  jail 
after  her  arrest,  employs  a  person  to  enter  the  jail  and  rep- 
resent himself  as  sent  by  her  attorney  to  obtain  the  facts 
relating  to  her  defense,  to  convey  them  to  an  attorney  to 
be  employed  for  her  in  Chicago,  and  the  district  attorney, 
representing  himself  directly  to  her  through  a  telephone  to 
be  her  counsel,  assures  her  that  he  is  her  attorney,  and 
counsels  her  ta  make  disclosure  to  such  person  so  sent  by 
him,  and  the  accused  is  thereby  induced  to  impart  to  him 
information  prejudicial  to  her  defense,  is  such  conduct  on 
the  part  of  the  district  attorney  such  error  that  the  court 
should  uot  proceed  to  sentence  and  judgment  upon  the  ver- 
dict?" The  fourth  and  fifth  questions  are  really  a  part  of 
the  above  third  question,  and  need  not  be  specially  an- 
swered. They  are,  in  effect,  whether  such  knowledge,  so 
obtained,  could  be  used  against  her  on  the  trial,  and  whether 
the  court  shpuld  proceed  to  sentence  and  judgment  when 
it  appeared  that  the  accused  was  prejudiced  by  reason  of 
the  knowledge  the  district  attorney  had  thus  obtained.  If 
the  obtaining  such  confidential  communications  from  the 
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accused  by  such  false  pretenses  is  a  material  error,  it  fol- 
lows that  they  should  not  be  used  against  her. 

The  matters  of  this  question  are  substantially  admitted 
by  the  district  attorney.  He  may  not  have  told  the  pris- 
oner who  he  was,  or  who  he  was  not,  or  any  actual  false- 
hood. But  he  does  not  deny  that  he  led  the  prisoner  to 
believe  that  her  own  attorney  was  talking  to  her  thrbugh 
the  telephone.  By  this  artifice  she  made  a  statement  of 
the  facts  of  her  case  to  the  person  representing  the  district 
attorney,  and  through  him  to  the  district  attorti^y  himself, 
when  she  believed  she  was  making  confidential  communica- 
tions to  her  own  counsel.  The  law  of  this  state  is  so  care- 
ful that  the  district  attorney  shall  have  no  unfair  advantage 
of  the  accused,  and  shall  enter  upon  the  trial  without  undue 
prejudice,  that  it  places  him  under  a  disability  to  try  the 
case,  if  he  has  "  acted  as  counsel  or  attorney  for  the  party 
accused,  in  relatioti  to  the  matter  of  which  the  accused 
stands  charged,  and  for  which  he  is  to  be  tried,"  and  the 
court  must  appoint  some  suitable  person  to  discharge  his 
duties.  Sec.  750,  R.  S.  The  only  reason  for  such  a  statute 
appears  to  be  because  the  district  attorney  has  in  this  con- 
fidential manner  obtained  a  knowledge  of  the  case.  If  the 
district  attorney  has  acted  as  counsel  or  attorney  for  the 
accused,  by  falsely  personating  his  real  counsel  or  attorney, 
and  by  this  device  obtains  a  knowledge  of  the  facts  of  the 
case,  he  comes  within  the  spirit,  if  not  the  letter,  of  this 
statute.  In  Coram,  v.  Gihhs^  4  Gray,  146,  it  has  been  held 
that  when  the  attorney  appointed  in  the  place  of  the  pub- 
lic prosecutor  to  prosecute  a  criminal  case  had  been  previ- 
ously employed  as  attorney  in  a  civil  action  depending  on 
the  same  facts,  it  was  a  sufficient  ground  of  error  to  reverse 
the  judgment.  The  least  that  can  be  said  of  it,  such  a  re- 
sult ouofht  to  follow  the  conduct  of  the  district  attomev  in 
SO  acting  as  the  pretended  attorney  of  the  accused,  and 
thereby  obtaining  a  knowledge  of  her  case. 
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It  is  field  in  People  v.  Barker^  60  Mich.  308,  that  confi- 
dential communications  made  bv  a  prisoner,  in  reliance 
upon  the  supposed  relation  of  an  attorney  and  client,  are 
not  admissible  in  evidence.  3  Am.  &  Eng.  Ency.  of  Law,  481. 
In  Wilson  v.  SkUey  16  Ind.  392,  an  attorney  had  talked  with 
a  prisoner,  and  had  learned  the  facts  of  the  defense.  He 
afterwards  appeared  as  counsel  for  the  prosecution.  The 
conviction  was  reversed  on  that  ground.  In  that  case,  as 
in  this,  evei)  if  the  communications  so  obtained  are  not 
directly  introduced  in  evidence,  the  district  attorney  will 
almost  insensibly  make  use  of  such  knowledge  "either  in 
shaping  questions  or  producing  witnesses,"  and  in  many 
ways  make  such  knowledge  available  in  the  prosecution  of 
the  case,  to  the  disadvantage  of  the  accused.  A  communi- 
cation made  to  an  attorney,  under  the  impression  that  the 
attorney  was  acting  for  the  party  as  his  real  counsel  at  the 
time,  is  privileged.  Alderman  v.  People,  4  Mich.  414.  A 
prosecuting  attorney,  who  was  the  attorney  for  the  plaint- 
iff in  a  replevin  suit,  is  disqualified  by  the  statute  from 
prosecuting  the  defendant  for  larceny  on  the  same  facts. 
People  V.  HiUhouse,  80  Mich.  580.  In  People  v.  Bussey,  82 
Mich.  49,  it  is  held  that  a  prosecuting  attorney  who  had 
been  counsel  for  the  wife  in  several  civil  suits  would  have 
been  debarred  from  prosecuting  the  husband  criminally 
upon  the  same  facts,  if  objection  had  been  made.  Where 
an  attorney  who  had  acted  for  one  party  was  allowed,  on 
objection,  to  act  in  a  subsequent  case  for  the  other  party,  it 
was  held  error.  Weidekind  v.  Tuolumne  Co.  W.  Co.  74 
Cal.  386. 

No  court  has  taken  a  higher  view  of  the  dignity  of  the 
oflBce  of  district  attorney  than  this  court.  "  He  is  an  officer 
of  the  state,  ...  to  see  that  the  criminal  laws  of  the 
state  are  honesUy  and  vrnpartiaUy  administered,  unpreju- 
diced by  any  motive  of  private  gain,  and  holding  a  position 
analogous  to  that  of  the  judge  who  presides  at  the  trial." 
Vou83— 23 
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Biemel  v.  State,  71  Wis.  450.  "He  is  a  quasi  judicial  oflBcer, 
representing  the  commonwealth,  who  seeks  no  victims." 
Comm.  V.  Wicely,  130  Pa.  St.  261.  "The  prosecuting  officer 
represents  the  public  interest,  which  can  never  be  promoted 
by  the  conviction  of  the  innocent.  His  object,  like  that  of 
tlie  court  J  should  be  simply  justice,"  Surd  v.  People,  25 
Mich.  416.  "A  prosecuting  attorney  is  vested  with  a  per- 
sonal discretion  as  a  minister  of  justice,  and  not  as  a  mere 
legal  attorney,  and  he  must  act  impartially."  •  Engle  v. 
Chipman,  61  Mich.  525.  "He  is  a  sworn  minister  of  justice, 
'  whose  duty  it  is  to  see  that  the  innocent  are  protected,  as 
well  as  that  the  guilty  are  brought  to  punishment."  People 
V.  Davis,  ^2  Mich.  570. 

The  rule  is  invariable  that  confidential  communications 
made  to  one  falsely  pretending  to  be  the  counsel  of  the  ac- 
cused are  privileged.  SmUh  v.  Fell,  2  Curt.  Ecc.  667.  If 
the  district  attorney  had  been  previously  the  counsel  of  the 
accused  in  fact,  and  in  that  way  obtained  from  her  a  knowl- 
edge of  the  facts  of  her  case,  the  statute  would  have  dis- 
qualified him  from  acting  as  district  attorney  in  this  case. 
When  the  district  attorney  or  his  assistant,  by  artifice  and 
fraud,  and  falsely  pretending  to  be  her  counsel,  obtained  a 
knowledge  of  the  facts  of  her  case,  the  reasons  for  his  dis- 
qualification to  act  as  the  prosecuting  officer  against  the 
accused  are  very  much  stronger.  His  own  sense  of  justice 
towards  the  accused  ought  to  have  induced  him  to  retire 
from  the  case.  His  zeal  must  have  becomethe  very  spirit  of 
persecution,  and  his  prejudice  in  the  case  inordinate  and 
intense,  to  have  driven  him  into  such  perfidious  misconduct 
as  a  high  oflScer  of  the  law.  His  acting  as  district  attor- 
ney afterwards  was  an  injury,  as  well  as  a  constant  men- 
ace, to  the  rights  of  the  accused.  It  was  an  error  fatal  to 
the  conviction.  It  was  such  error  that  the  court  should  not 
proceed  to  sentence  and  judgment  upon  the  verdict. 

The  third  question  is  therefore  answered  in  the  affirma- 
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tive.  The  fourth  and  fifth  questions,  which  are  connected 
with  and  a  part  of  the  third  question,  have  already  been 
sufficiently  answered  in  the  negative.  These  questions  and 
answers  will  be  certified  to  the  circuit  court,  and  said  court 
is  advised  to  grant  a  new  trial  in  the  case. 
By  the  Court —  Ordered  accordingly. 


Matbr,  Plaintiff  in  error,  vs.  Thb  Statb,  Defendant  in 

error. 

Octobers—  October  £6, 189S. 

Excise  laws:  Sale  of  liquor  bg  agent 

A  sale  of  beer,  whether  to  a  dealer  or  to  a  consumer,  cannot  lawfully 
be  made  by  an  agent  from  a  warehouse  or  store-room  in  a  cify 
other  than  that  in  which  the  brewery  is  located,  without  first  ob- 
taining a  license  from  the  city  in  which  the  sale  is  made. 

ERROR  to  the  County  Court  of    Winnebago  County. 

The  Fred  Miller  Brewing  Company  manufactures  beer 
at  Milwaukee.  It  established  a  warehouse  or  store-room  at 
Neenah,  where  it  kept  its  beer  in  kegs  and  other  original 
packages.  This  warehouse  was  in  charge  of  plaintiff  in 
error,  who  conducted  the  business  at  Neenah.  Without 
obtaining  any  license  from  the  city  of  Neenah,  the  plaintiff 
in  error,  as  agent  of  the  brewing  company,  sold  and  deliv- 
ered a  half  barrel  of  beer  to  one  Ehlert,  a  duly  licensed 
saloon  keeper  at  Neenah.  For  this  act  he  was  adjudged 
guilty  of  selling  malt  liquors  without  license,  and  sentenced 
to  pay  a  fine ;  and  to  review  that  judgment  he  sued  out  his 
writ  of  error. 

For  the  plaintiff  in  error  there  was  a  brief  by  N^ath. 
Pereles  cfc  Sons  and  Byron  Scundera^  and  oral  argument  by 
Mr.  So/nders  and  W.  B.  Welle?*. 
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Tor  the  defendant  in  .error  the  cause  was  submitted  on 
the  brief  of  the  Attorney  General  and  J.  M.  Clancey^  As- 
sistant Attorney  General. 

WiNSLow,  J.  The  conviction  must  be  affirmed.  The 
case  is  ruled  by  the  decision  in  Peitz  v,  State^  68  Wis.  538. 
The  only  difference  between  the  two  cases  is  that  in  the 
Peitz  Case  the  sale  was  made  direct  to  the  consumer,  while 
here  it  was  made  to  a  dealer.  No  distinction  between  the 
two  cases  is  made  by  the  excise  law.  The  terms  of  the 
statute  cover  both  cases  equally. 

By  the  Court —  Judgment  aflBrmed. 


The  Statb  ex  rel.  The  Town  of  Star  Prairie,  Respond- 
ent, vs.  The  Board  of  Supervisors  of  St.  Croix 
County,  Appellant. 

September  1  —  November  15, 189$, 

(1)  Appeal:  Review  of  order  on  demurrer,    (3-4)  Bridges:  County  aid. 

1.  Under  sec.  8070,  R  S.,  an  order  made  upon  a  demurrer  may  be  re- 
viewed upon  an  appeal  from  final  judgment 

2l  Under  sea  1319,  S.  &  B.  Ann.  Stats.,  providing  for  county  aid  in 
building  or  repairing  bridges,  the  town  has  the  power  to  decide 
when  public  safety  demands  that  a  bridge  be  repaired  or  rebuilt, 
and  to  determine  the  general  character  of  such  repairs  or  such  re- 
building, and  to  fix  and  determine  the  amount  necessary  to  be  spent 
for  the  purpose;  also  to  determine  the  location,  within  the  limits 
of  highways,  where  new  bridges  shall  be  built,  and  the  character 
and  cose  thereof;  and  in  these  respects  the  action  of  the  town  can- 
not be  controverted  or  questioned  by  the  county  board. 

3.  In  a  proceeding  by  mandamuSy  after  the  filing  of  the  petition  under 
said  sec.  1819,  to  compel  the  county  board  to  appropriate  one  half, 
of  the  cost  of  constructing  or  repairing  a  bridge,  the  county  board 
may  deny  that  the  town  has  voted  to  constructor  repair  the  bridge^ 
or  that  it  has  provided  for  the  payment  of  one  half  of  the  cost^  or 
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that  it  has  determined  or  estimated  the  cost^  or  that  such  cost  so 
determined  exceeds  one  fourth  of  one  per  centum  of  the  lai^t  equal- 
ized valuation  of  the  town;  but  it  cannot  attack  as  fraudulent  the 
amount  of  such  equalized  valuation.  It  seems  that  the  county  may 
also  allege  that  the  bridge  is  not  upon  a  public  highway,  or  is  one 
whiclr  the  town  has  no  authority  to  build  or  repair. 
4  To  entitle  the  town  to  the  aid  from  the  county  in  repairing  a  bridge, 
it  is  necessary  that  the  town  should  have  ascertained  and  fixed  the 
V  cost  of  the  repaira 

APPEAL  from  the  Circuit  Court  for  St.  Croix  County. 

Mandamus  to  compel  county  board  to  appropriate  $400  ^ 
for  repairing  bridges  in  the  town  of  Star  Prairie,  under  the 
provisions  of  ch.  187,  Laws  of  1885.  The  petition  for  the 
writ  alleged  that  on  the  2d  day  of  April,  1889,  the  electors 
of  the  town  levied  $400  on  the  taxable  property  of  the 
town  for  rebuilding  and  repairing  certain  bridges  across 
Apple  river  in  said  town;  that  said  bridges  were  out  of  re- 
pair, unsafe,  urgently  in  need  of  repairs,  and  each  situated 
on  a  public  highway  in  said  town ;  that  the  total  cost  of 
such  repait^  will  be  not  less  than  $800,  which  exceeds  one 
fourth  of  one  per  centum  of  all  the  taxable  property  in  said 
town  by  the  last  equalized  valuation;  that  the  town  board 
of  supervisors  duly  filed  its  petition  with  the  county  board 
at  its  regular  session  in  1889,  which  petition  is  set  forth  in 
full,  and  substantially  agrees  with  the  requirements  of  see. 
1319,  R  S.,  as  amended ;  that  the  county  board  refused  to 
appropriate  the  sum  requested,  or  any  sum  whatever;  that 
such  sura  of  $400,  together  with  all  other  sums  levied  by 
the  board  for  other  county  bridges,  would  be  less  than  two 
mills  on  the  dollar  of  ^e  valuation  of  the  taxable  property 
of  the  county ;  and  that  authority  had  been  duly  given  by  the 
town  to  the  town  board  to  prosecute  this  action.  Upon 
this  petiiion  an  alternative  writ  of  mandamus  was  issued* 

The  county  made  return  to  the  writ  in  substance  as  fol- 
lows: First,  That  the  only  action  of  the  town  in  raising 
the  sum  of  $400  was  as  follows,  as  appears  by  the  record  of 
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the  meeting :  "  A  motion  was  then  made  by  T.  Jewell,  and 
seconded,  that  the  town  raise  a  tax  of  $400  for  the  purpose 
of  rebuilding  and  repairing  the  bridges  on  Apple  river,  situ- 
ated on  section  one  (1),  eleven  (11),  twenty-two  or  twenty- 
one  (known  as  the 'Parent  Bridge'),  and  thirty^ne  (31). 
The  motion  was  carried  by  vote," —  and  that  the  location 
of  the  bridge  or  bridges  to  be  repaired  is  so  indefinite  and 
uncertain  that  the  respondent  could  not  act  upon  it.  Secojid. 
Denying  that  the  bridges  named  were  dilapidated,  unsafe,' 
or  in  need  of  repair,  or  that  the  safety  and  convenience  of 
the  public  demanded  their  repair;  also  denying  that  said 
bridges  are  public  necessities  or  are  situated  oft  public  high- 
ways, and  alleging  that  no  estimate  of  the  cost  of  such  re- 
pairs, or  plans  or  specifications  thereof  of  any  kind,  were 
ever  made  by  the  town  or  presented  to  the  county  board. 
Third.  Denying  that  the  cost  of  repairing  said  bridges  will 
exceed  one  fourth  of  one  per  centum  of  the  equalized  valua- 
tion of  the  taxable  property  of  the  town  for  the  year  1888. 
Fourih,  Admitting  that  the  town  supervisors  presented 
the  petition  to  the  county  board  for  aid  in  the  repairing  of 
the  bridge,  but  denying  that  it  was  legally  offered  on  be- 
half of  the  relator,  for  the  reason  that  neither  the  town  nor 
the  electors  thereof  ever  authorized  or  directed  the  presen- 
tation of  said  petition.  Fifth,  Denying  that  the  electors 
of  the  town  ever  authorized  the  supervisors  to  institute  this 
action  or  any  legal  proceeding  against  the  county,  and  alleg- 
ing that  the  equalized  valuation  of  the  town  for  the  year 
1888  was  fraudulently  made  at  forty  per  cent,  of  the  true 
value,  and  that,  if  made  in  accordance  with  law,  one  fourth 
of  one  per  centum  of  the  taxable  property  would  be 
$1,347.45.  Sixth,  That  Apple  river,  where  said  bridge  is 
to  be  rebuilt,  is  a  navigable  stream,  and  that  for  that  reason 
the  county  had  no  authority  to  grant  the  petition  of  the 
Relator.  Seventh.  That  prior  to  1875  the  main  traveled 
road  through  the  village  of  Star  Prairie  was  on  the  section 
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line  between  sections  1  and  12,  and  crossed  Apple  river  at 
a  point  where  the  river  is  only  about  110  feet  wide,  and 
where  a  bridge  may  be  built  easily,  and  at  about  one  half 
of  the  expense  of  building  the  bridge  where  it  is  at  present 
located;  that  in  1875  or  1876  the  town  abandoned  said 
crossing,  and  built  the  present  bridge,  against  the  wishes  of 
a  number  of  inhabitants  of  the  town,  about  sixty  rods  north 
of  the  former  crossing,  where  the  water  is  deeper,  the  ap- 
proaches soft  and  boggy,  and  the  expense  of  construction 
double  the  expense  at  the  former  site.  Eighth.  That  it 
would  be  inequitable  and  unjust  to  compel  the  county  to 
pay  any  part  of  the  cost  of  repairing  .the  bridge  in  ques- 
tion, as  the  majority  of  the  people  of  the  county  have  no 
interest  in  the  maintenance  thereof,  and  the  county  board 
has  the  right  to  select  the  point  where  they  will  build  the 
bridge. 

To  this  return  the  relator  demurred  generally,  on  the 
ground  that  it  stated  no  defense,  and  it  klso  demurred  sep- 
arately to  each  alleged  defense  on  the  same  ground.  The 
demurrers  were  sustained,  except  the  demurrer  to  that 
part  of  tlie  return  which  denied  that  the  electors  of  the 
town  authorized  legal  proceedings  to  be  commenced  against 
the  county  board,  which  was  overruled,  and  to  this  order 
due  exception  was  taken  by  the  county.  No  further  re- 
turn was  made.  The  issue  as  to  whether  the  town  author- 
ized the  prosecution  of  these  proceedings  was  tried,  and 
found  in  favor  of  the  town,  whereupon  judgment  was 
rendered  against  the  county  board  that  the  peremptory 
writ  of  mandamus  issue  directing  the  appropriation  by  the 
county  of  $400  to  assist  in  the  repairing  of  said  bridges, 
and  that  commissioners  be  appointed  to  co-operate  with 
the  town  in  the  work,  in  accordance  with  the  provisions  of 
law.    From  this  judgment  the  county  board  appealed. 

For  the  appellant  there  were  briefs  by  8.  JST.  Ha/iokmsj 
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district  attorney,  and  Cla/pp  cfe  Macartney^  of  counsel,  and 
oral  argument  by  Mr.  N.  H.  Clapp  and  Mr,  Hawkins. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  W.  F.  McNaUy. 

WiNSLow,  J.  It  is  objected  by  respondent  that  this  court 
cannot  consider  the  correctness  of  the  rulings  of  the  circuit 
court  upon  the  demurrer,  because  no  appeal  was  taken  di- 
rectly from  the  order  thereon,  and  that  the  time  for  an 
appeal  therefrom  has  expired.  The  objection  is  not  tenable^ 
because  upon  appeal  from  linal  judgment  the  question  as 
to  the  correctness  of  the  order  upon  the  demurrer  may  be 
reviewed.    R  S.  1 878,  sec.  3070 ;  Moritz  v.  Splitt,  55  Wis.  441. 

The  questions  presented  relate  to  the  proper  construction 
of  ch.  187,  Laws  of  1885,  which  appears  as  sec.  1319,  S.  & 
B.  Ann.  Stats.  That  section,  so  far  as  material  to  the 
questions  raised,  is  as  follows:  "Whenever  the  town  board 
of  supervisors  of  any  town  shall  file  its  petition  with  the 
county  board  of  supervisors  of  the  county  in  which  such 
town  is  situated,  setting  forth  the  fact  that  said  town  has 
voted  to  construct  or  repair  any  bridge  or  bridges,  wholly 
or  partly  within  such  town,  designating,  as  near  as  may  be» 
the  location  of  such  bridge  or  bridges,  and  further  stating 
that  such  town  has  provided  for  the  payment  of  one  half 
of  the  cost  of  such  construction  or  repairs,  and  that  the 
cost  of  said  bridge  or  bridgres  or  repairs  exceeds  one  fourth 
of  one  per  centum  of  all  the  taxable  property  in  said  town, 
according  to  the  last  equalized  valuation,  the  said  county 
board  shall  appropriate  the  other  half  of  such  cost,  and 
cause  such  sum  to  be  levied  upon  the  taxable  property  of 
the  county  as  will,  with  the  amount  provided  by  said  town, 
be  sufficient  to  defray  the  expense  of  erecting  or  repairing 
such  bridge  or  bridges  so  petitioned  for,  and  such  money, 
when  collected,  shall  be  paid  out  on  the  order  of  the  chair- 
man of  the  county  board  and  county  clerk." 
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It  is  unnecessary  to  set  forth  the  petition  which  the 
town  supervisors  tiled  with  the  county  board  in  full.  We 
regard  it  as  entirely  sufficient  under  the  statute  just  quoted. 
It  follows  the  statute  very  closely,  and  sets  forth  all  the 
facts  which  the  statute  requires.  The  objection  that  the 
electors  of  the  town  did  not  authorize  the  presentation  of 
the  petition  to  the  county  board,  we  do  not  regard  as  of 
any  force.  The  law  in  direct  terms  authorizes  the  town 
board  to  file  the  petition,  and  the  town  board  has  done  so. 

The  important  questioi\  raised  by  the  appeal  is  as  to  how 
far  the  allegations  of  the  petition  are  conclusive  upon  the 
county  board;  in  other  words,  what  facts  may  the  county 
board  take  issue  upon  and  litigate  upon  mandamtiB  brought 
to  compel  their  action  upon  a  proper  petition.  This  ques- 
tion is  now  for  the  first  time  fairly  presented  to  this  court. 
It  was  suggested,  but  not  decided,  in  State  ex  rd,  Rochester 
V.  Racine  Co.  70  Wis.  543. 

The  broad  ground  is  taken  by  the  respondent  that  when 
the  proper  petition  is  presented  to  the  county  board  it  be- 
comes their  duty  to  at  once  appropriate  the  sym  called  for, 
and  that  they  can  raise  no  issue  of  fact,  i.  e.,  that  the  peti- 
tion is  conclusive.  On  the  other  hand,  the  appellant  claims 
that  any  and  all  the  facts  stated  in  the  petition  may  be 
controverted  and  litigated,  and  it  has  endeavored  to  raise 
a  number  of  questions  of  fact,  the  following  being  the  ques- 
tions which  it  relies  ,on:  (1)  That  the  town  never  made  any 
estimate  of  cost  or  plans  for  the  work ;  (2)  that  the  bridges 
did  not  in  fact  need  any  repairs;  (3)  that  the  equalized  val- 
uation of  the  relator  was  falsely  and  fraudulently'^  made  at 
forty  per  cent,  of  the  true  valuation ;  (4)  that  Apple  river 
is  a  navigable  stream,  and  consequently  the  town  cannot 
proceed  to  rebuild  bridges  across  it  under  sec.  1319,  R.  S. 

In  discussing  this  subject  in  Sta^  ex  reL  Roche^^ter  v.  Ra- 
cine Co.  70  Wis.  543,  it  was  said  by  the  court :  "  The  changes 
made  in  the  law  since  1871  seem  to  furnish  some  ground  for 
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the  contention  of  the  learned  counsel  for  the  relator.  See 
original  law  (sec.  115,  ch.  19,  R  S.  1858),  as  amended  by 
ch.  13,  Laws  of  1866  (1  Tay.  Stats.  511);  ch.  126,  Laws  of 
1879 ;  ch.  315,  Laws  of  1881 ;  and  ch.  187,  Laws  of  1885.  The 
law,  previous  to  1885,  required  the  county  board  to  act 
upon  information  to  be  obtained  by  such  board  before  the 
board  was  required  to  act.  But  the  law  of  1885  changes 
this  radically,  and  requires  the  county  board  to  act  upon  a 
petition  to  be  presented  by  the  town,  alleging  the  existence 
of  certain  facts."  It  seems  very  apparent  from  the  course 
of  legislation  above  cited,  as  well  as  from  the  positive 
words  of  the  statute,  as  finally  amended  and  established 
by  the  act  of  1885,  that  it  was  the  intention  of  the  legisla- 
tui^  to  materially  limit  that  discretionary  power  on  the 
part  of  the  county  board  which  had  always  existed  under 
the  previous  laws.  While  we  are  not  inclined  to  hold  that 
the  county  board  will  be  bound  to  appropriate  the  sum 
asked  for  upon  every  petition  presented  in  proper  form, 
whether  it  be  true  or  false,  we  entertain  no  doubt  but  that 
as  to  certain  matters  of  fact  the  decision  of  the  town  must 
be  held  to  be  final  and  conclusive.  We  think  that  the  town 
has  the  power  to  decide  when  public  safety  demands  that 
a  bridge  be  repaired  or  rebuilt,  and  to  determine  the  gen- 
eral character  of  such  repairs  or  rebuilding,  and  to  fix  and 
determine  the  amount  necessary  to  be  spent  for  the  pur- 
pose; also  to  determine  the  location,  within  the  limits  of 
highways,  where  new  bridges  shall  be  built,  and  the  char- 
acter and  cost  thereof.  In  these  respects  we  think  clearly 
the  action  of  the  town  is  final  and  conclusive,  and  cannot 
be  controverted  or  questioned  by  the  county  board.  Nor 
do  we  think  that  the  amount  of  the  equalized  valuation  of 
the  town  can  be  attacked  as  fraudulent  in  this  entirely  col- 
lateral proceeding.  On  the  other  hand,  it  seems  equally 
clear  that  the  county  may  deny  that  the  town  has  voted  to 
construct  or  repair  a  bridge  or  bridges,  or  that  it  has  pro- 
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vided  for  the  payment  of  one  half  the  cost,  or  that  it  has 
determined  or  estimated  the  cost,  or  that  such  cost  so  de- 
termined exceeds  one  fourth  of  one  per  centum  of  the  last 
equalized  valuation  of  the  town.  It  seems  probable,  also, 
that  the  county  may  allege  that  the  bridge  or  bridges  are 
not  upon  public  highways,  or  are  bridges  which  the  town 
has  no  authority  to  build  or  repair.  These  latter  matters, 
however,  are  not  decided  here,  as  the  return  does  not  fairly 
raise  them.  There  is,  indeed,  a  general  denial  that  the 
bridges  are  upon  highways,  but  in  other  parts  of  the  return 
they  are  treated  substantially  as  being  upon  highways. 
There  is  also  a  statement  that  Apple  river  is  a  navigable 
river,  but  it  does  not  necessarily  follow  from  this  that  the 
town  has  not  authority  to  bridge  it.  If  in  fact  it  has  no  such 
authority,  the  fact  should  be  affirmatively  alleged. 

With  these  general  principles  in  mind,  it  is  apparent  that 
the  circuit  court  was  right  in  its  ruling  upon  the  demurrer 
to  the  return,  except  in  one  particular.  The  return  alleged 
substantially  that  the  town  never  made  any  estimate  or 
determination  of  the  cost  of  the  repairs.  This  we  regard 
as  an  essential.  It  is  manifest  that  the  cost  must  be  deter- 
mined by  some  authority  before  the  petition  is  presented 
to  the  county  board,  as  it  must  be  a  known  sum  in  order 
that  it  may.  be  possible  to  determine  how  much  one  half  of 
the  cost  is,  and  whether  the  town  has  raised  its  half. 
Though  the  statute  does  not  provide  in  express  terms  that 
the  town  is  to  determine  the  cost,  we  think  that  is  the 
unmistakable  meaning  of  the  section.  Here  it  appears  by 
the  return  that  the  town  did  nothing  save  to  vote  to  raise 
$400  to  repair  certain  bridges  on  Apple  river.  They  did 
not  determine  the  extent  of  the  repairs  nor  make  any  esti- 
mate or  determination  as  to  the  cost  thereof.  So  far  as 
this  alleged  action  goes,  the  town  may  never  have  intended 
to  spend  more  than  $400,  and  the  application  to  the  county 
board  may  have  been  simply  an  afterthought  on  the  part 
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of  the  supervisors.  We  cannot  think  that  such  was  the  in- 
tention of  the  legislature.  We  think  it  certain  that  it  was 
intended  that  the  town  should  determine  the  repairs  to  be 
made,  ascertain  and  fix  the  expense  as  near  as  possible, 
raise  its  one  half  thereof,  and  then  make  its  application  for 
aid.  Such  seems  to  have  been  the  practice  in  the  previous 
cases  which  have  come  to  this  court,  and  such  seems  the. 
only  reasonable  and  proper  interpretation  of  the  statute. 
We  do  not  consider  it  necessary  that  the  town  should  have 
adopted  plans  and  specifications,  but  simply  that  it  should 
have  fixed  the  cost.  It  follows  from  these  views  that  the 
demurrer  should  have  been  overruled  as  to  that  part  of  ^^e 
return  which  alleges  that  no  estimate  of  cost  was  ever 
made  by  the  town,  and  the  issue  arising  thereon  should 
have  been  tried. 

By  the  Court, —  Judgment  reversed,  and  action- remanded 
for  further  proceedings  in  accordance  with  law. 


Morgan  and  another^  Appellants,  vs.  The  Chicago,  Mil- 
waukee &  St.  Paul  Railway  Company,  Eospondent 

September  7 —  November  15,  189i, 

Res  ad  judicata :  Judgment  on  verdict  directed  by  the  court 

Defendant  having  moved  the  court  to  direct  a  verdict  in  its  favor  on 
each  of  the  three  causes  of  action  stated  in  the  complaint,  the  court 
directed  the  jury  that  the  damages,  if  any,  assessed  against  defend- 
ant, must  be  confined  to  the  first  and  third  causes  of  action,  as  the 
evidence  in  relation  to  the  second  cause  was  insufficient  to  author- 
ize any  damages.  The  jury  returned  a  general  verdict  for  plaint- ' 
iffs,  assessing  their  damages  at  a  certain  sum.  Held^  that  as  to  the 
second  cause  of  action  this  must  be  treated  as  a  verdict  in  favor  of 
defendant,  and  that  the  judgment  thereon  was  a  bar  to  a  subse- 
quent action  for  that  cause. 
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APPEAL  from  the  Circuit  Court  for  Columhia  County. 

On  August  31,  1888,  the  plaintiffs  commenced  an  action 
in  the  circuit  court  for  Monroe  county  against  the  defend- 
ant, in  which  they  claimed  damages  for  three  separate  fires 
caused  by  the  defendant  to  the  plaintiffs'  lands,  sityated  in 
township  19  N.,  range  1  E.,  as  hereinafter  mentioned,  and 
in  the  complaint  therein  alleged  three  several  causes  of  ac- 
tion, to  wit :  For  a  first  cause  of  action,  $300  damage  to 
the  plaintiffs'  lands  in  section  23  in  siiid  town,  by  fire,  on 
or  about  July  7,  1886;  for  the  second  cause  of  action, 
$10,000  damage  to  their  lands  in  sections  23,  25,  26,  and  36, 
by  fire,  on  or  about  August  7,  1886;  for  the  third  cause  of 
action  therein  alleged,  $5,000  damage  to  their  lands  in  sec- 
tions 23  and  26,  by  fire,  on  or  about  July  30,  1887;  and 
prayed  judgment  for  $15,300.  The  defendant  separately 
answered  ^each  of  said  alleged  causes  of  action  upon  the 
merits.  Upon  the  close  of  the  trial  of  said  cause,  October 
15, 1888,  the  jury  returned  a  verdict  in  the  words  following, 
to  wit :  *'  We,  the  jury  in  the  above-entitled  action,  find  for 
the  plaintiffs,  and  assess  their  damages  at  the  sum  of  $4,000.'* 
Thereupon  the  defendant's  counsel  moved  the  court  to  set 
aside  the  verdict  and  grant  a  new  trial  because  the  verdict 
was  contrary  to  law  and  the  evidence,  and  because  the  dam- 
ages were  excessive;  but  afterwards  withdrew  said  motion, 
and  made  a  new  motion,  upon  the  same  grounds,  that  said 
verdict  be  set  aside,  and  a  new  trial  be  granted  upon  the 
jird  and  third  causes  of  action.  On  February  7,  1889,  the 
court  overruled  said  motion,  and  on  February  19,  1889, 
judgment  was  entered,  reciting  said  verdict,  and  in  favor 
of  the  plaintiffs  and  against  the  defendant,  for  the  sum  of 
$4,000  damages  and  $333.38  costs,  amounting  in  the  whole 
to  $4,333.38.  Said  judgment  was  docketed  February  19, 
1889,  and  on  February  26,  1889,  the  same  was  fully  paid 
by  the  defendant,  and  satisfied  of  record. 

On  M^y  20,  1889,  the  plaintiffs  commenced  this  action  in 
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the  circuit  court  for  Monroe  county,  for  damages  to  their 
said  lands  in  sections  23,  25,  26,  and  36,  by  fire,  caused  by 
the  defendant,  August  7,  1886,  being  the  sanie  fire  and  the 
mme  damages  dahned  in  the  second  catcse  of  action  in  said 
former  suit.  The  defendant  answered,  setting  up  said  judg- 
ment in  said  prior  suit  in  bar  of  this  action.  By  stipulation 
the  venue  was  changed  to  the  county  of  Columbia.  Upon 
the  trial  the  plaintiffs  introduced  the  testimony  of  certain 
witnesses  which  tended  to  prove  the  allegations  of  the 
complaint.  The  defendant  offered  in  evidence  the  judgment 
roll  in  said  former  action.  At  the  close  of  the  trial  the 
court  directed  the  jury  to  return  a  verdict  in  favor  of  the 
defendant,  which  they  did  in  the  following  language :  "  We, 
the  jury,  by  direction  of  the  court,  find  for  the  defendant." 
From  the  judgment  entered  upon  that  verdict  the  plaintiffs 


For  the  appellants  there  were  briefs  by  BushneUy  Rogers 
cfe  Ually  and  oral  argument  by  F.  W,  UaU,  They  con- 
tended, inter  alia^'th^X  for  a  judgment  used  as  evidence  to 
be  conclusive  per  se^  it  must  appear  by  the  record  of  the 
prior  suit  that  the  particular  controversy  sought  to  be  con- 
cluded was  necessarily  therein  tried  and  determined. ,  Ward 
V.  Price^  1  Pin.  101;  Emmons  v.  Dowe,  2  Wis.  353;  DriscoU 
V.  Damj)y  16  id.  110;  Pfennig  ^.  Griffith,  29  id.  625;  Res- 
sequie  v.  Byers,  52  id.  652;  Bergeron  v,  Richardoity  55  id. 
129;  Paclcet  Co.  v.  Sickels,  5  Wall.  592;  Russell  v.  Place^ 
94  IT.  S.  606;  Davis  v.  Brown,  id.  423;  Dutton  v.  Woodmany 
9  Cush.  255;  Perkins  v.  Walker,  19  Vt.  144;  1  Greenl.  Ev. 
sec.  532,  note ;  Freeman,  Judg.  sec.  273.  The  issue  as  to 
whether  or  not  this  cause  of  action  had  been  formerly  ad- 
judicated was  one  of  fact  for  the  jury.  Perkins  v.  Walkery 
19  Vt.  144. 

John  T.  Fish,  for  the  respondent. 

Cassoday,  J.  It  is  conceded  that  the  cause  of  action  al- 
leged in  the  complaint  in  this  action  is  the  same  as  the 
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second  cause  of  axjtion  alleged  in  the  complaint  in  the  for- 
mer action.  This  being  so,  it  is  manifest  that  the  judgment 
in  the  former  action  is  a  bar  to  this  action,  unless  such 
second  cause  of  action  was  completely  eliminated  therefrom 
prior  to  the  verdict  therein,  upon  which  the  said  judgment 
was  entered.  It  is  conceded  that  there  was  but  one  verdict 
or  finding  in  the  former  action,  and  that  was  a  general  ver- 
dict, and  is  the  one  assessing  the  damages  of  the  plaintiffs 
therein  at  $4,000,  as  mentioned  in  the  foregoing  statement. 
That  case  was  tried  before  the  judge  of  the  sixth  circuit, 
in  Monroe  county,  but  no  bill  of  exceptions  therein  was 
ever  settled  before  him.  The  only  matters'  of  record  in 
that  case  are  the  pleadings,  the  verdict,  and  the  judgment. 
Such  record,  standing  alone,  would  cover  and  include  said 
second  cause  of  action,  and  hence  be  a  bar  to  this  action. 
This  cause  was  tried  before  the  judge  of  the  ninth  circuit, 
in  Columbia  county,  and  the  proceedings  upon  the  trial  of  the 
former  cause,  in  respect  to  said  second  cause  of  action 
therein,  were  made  to  appear  in  this  action  on  the  hearing 
of  the  motion  of  the  plaintiffs  to  set  aside  the  verdict  herein 
and  for  a  new  trial,  and  were  presented  in  the  form  of  affi- 
davits of  the  official  reporter,  the  clerk,  and  the  judge  who 
officiated  upon  such  former  trial,  and  the  affidavits  of  others 
who  were  present  at  thattria^  and  stated  their  recollections 
as  to  what  occurred. 

For  the  purposes  of  this  appeal,  we  shall  assume  —  what 
is  most  favorable  for  the  plaintiff — that  such  parol  evi- 
dence was  admissible  to  show  what  occurred  on  the  for- 
mer trial,  and  thus  explain  that  record.  Driscoll  v,  Damp^ 
16  Wis.  106.  There  is  some  want  of  harmony  in  the  affi- 
davits and  statements  thus  made.  Had  th^  defendant 
moved  for  a  nonsuit,  as  claimed,  and  the  same  had  been 
granted,  it  could  not  be  successfully  contended  that  the  for- 
mer judgment  is  a  bar  to  this  action.  Gummer  v.  Omro^  50 
Wis.  247.    It  is  quite  apparent,  however,  that  no  such  mo- 
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tion  was  ever  made,  much  less  granted  therein.  In  fact  the 
plaintiffs  would  have  had  no  right,  under  the  statute,  to 
submit  to  a  voluntary  nonsuit  after  the  argument  to  the 
jury  had  been  concluded  or  waived.  Sec.  2856,  R  S.  The 
defendant  at  first  moved  to  set  aside  the  verdict  in  the  for- 
mer action,  and  for  a  new  trial ;  but  afterwards,  and  on  the 
same  day,  withdrew  that  motion,  and  thereupon  moved  the 
court  to  set  aside  said  verdict,  and  for  a  new  trial  upon 
the^r*^  and  third  causes  of  action  therein,  as  mentioned  in 
said  statement.  That  motion  having  been  overruled  with 
costs,  judgment  was  entered  thereupon,  and  then  paid  and 
satisfied,  as  ifientioned. 

The  question  recurs,  whether  such  second  cause  of  action 
was  completely  eliminated  from  the  former  case  prior  to 
the  rendition  of  such  verdict  therein.  Assuming  that  such 
parol  evidence  is  admissible  to  explain  such  former  judg- 
ment, then  it  conclusively  appears  therefrom  that  at  the 
close  of  the  testimony  the  defendant's  counsel  requested 
"  the  court  to  direct  a  verdict  for  the  defendant  in  regard 
to  each  separate  cause  of  action  set  forth  in  the  complaint, 
both  as  regards  the  first,  second^  and  third  causes  of  action, 
as  a  separate  request  for  each  one."  In  disposing  of  the 
defendant's  request  to  direct  a  verdict  in  its  favor,  and 
charging  the  jury,  the  presiding  judge  considered  each  of 
the  three  causes  of  action  separately ;  and  in  his  affidavit 
he  says  "that  at  the  close  of  all  the  testimony  in  the  case 
defendant's  attorney  moved  the  court  to  direct  a  verdict 
for  the  defendant  on  each  cause  of  action ;  that  what  was 
said  by  the  court  was  intended  and  understood  to  be  a  de- 
cision in  favor  of  the  defendant  upon  its  motion  to  direct  a 
verdict  as  to  the  second  cause  of  action^  and  the  consideration 
of  said  second  cause  of  action  was  withheld  from  the  jury 
hy  direction  of  the  court  on  account  of  said  motion  and  de- 
cision-.^^  So,  in  his  charge  to  the  jury,  he  said:  "With  re- 
gard to  the  second  cause  of  action^  it  is  considered  that  there 


Digitized  by  VjOOQIC 


Wis.]  august  TEEM,  1892.  353 

Morgan  and  another  ▼&  The  Ohicago,  MUwaukee  &  St  Paul  R.  Ca 

is  not  sufficient  evidence  of  negligence  on  the  part  of  the 
defendant  to  justify  a  submission  of  that  question  to  you. 
So  you  are  not  to  consider  the  damage  arising  from  a  sec-  ' 
ond  fire,  from  the  second  cause  of  action.  This  is  the  fire 
of  August  6,  7,  8, 1886.  Tou  are  not  to  consider  that  at 
all."  From  these  statements  it  is  very  clear  that  under  ^he 
direction  of  the  court  the  general  verdict  in  favor  of  the 
plaintiffs  and  against  the  defendant  for  $4,000  included  no 
damage  by  reason  of  said  second  cause  of  action ;  in  other 
words,  the  court  directed  the  jury  to  the  effect  that  what- 
ever damages  they  assessed  against  the  defendant  must  be 
confined  to  the  first  and  third  causes  of  actf^on  alleged, 
as  the  evidence  was  insufficient  to  authorize  ^uy  damage 
as  to  the  second  cause  of  action  alleged.  This  was  nothing 
more,  as  to  the  second  cause  of  action,  than  a  direction  to 
the  jury  to  ;*eturn  a  verdict  in  favor  of  the  defendant  as  to 
that  cause  of  action.  This  must  be  so,  for,  if  there  had  been 
no  other  cause  of  action  alleged,  then  the  request  to  direct 
a  verdict  in  favor  of  the  defendant  would  necessarily  have 
been  granted. 

We  must  therefore  treat  the  general  verdict  returned,  so 
far  as  the  second  cause  of  action  is  concerned,  as  a  verdict 
directed  in  favor  of  the  defendant.  That  presents  the 
question  whether  a  judgment  on  a  verdict  so  directed  in 
favor  of  the  defendant  is  a  bar  to  another  action  between 
the  same  parties  for  the  same  cause  of  action.  It  will  be 
observed  that  such  verdict  was  so  directed  in  favor  of  the 
defendant  because  the  evidence  was  insufficient  to  sup- 
port a  verdict  in  favor  of  the  plaintiffs  upon  the  second 
cause  of  action  alleged.  Nevertheless  the  issue  upon  that  ' 
oause  of  action  was  tried  upon  the  merits,  and  the  deter- 
mination thereof  resulted  in  a  verdict  in  favor  of  the  de- 
fendant ;  and  hence  the  judgment  thereon  is  necessarily  a 
bar  to  this  action.  Dick  v.  Wehater^  6  Wis.  481 ;  Kalisch  v. 
Kaliech^  9  Wis.  629 ;  Ya/n,  YdlhenhurgK  v.  Milwaukee^  48 
.Vol.88— 28 
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Wis.  574;  Lawrence  v.  MUwaukeCy  45  Wis.  309.  This  rule 
maintains  even  where  the  essential  facts  are  stipulated  by 
the  parties,  and  only  "  for  the  purpose  of  the  trial."  Ihid. 
Manifestly  the  rule  is  the  same  where,  as  here,  a  verdict  is 
directed  upon  the  undisputed  evidence,  and  judgment  en- 
tered thereon ;  otherwise  every  plaintiff  who  fails  to  prove 
the  cause  of  action  he  has  alleged,  and  is,  therefore,  de- 
feated, is  at  liberty  to  bring  a  new  action,  for  the  same 
cause  of  action,  against  the  same  defendant. 

By  the  Court. —  The  judgment  of  the  circuit  court  is 
affirmed. 


Obton,  J.^  dissents. 


CoNTiNKNTAL  INSURANCE  CoMPANY,  Respondent,  vs.  Phillips, 

Appellant. 

October  tS  — November  16, 189$. 

Insurance  against  fire:  Payment  induced  by  fraud:  Amendment  of 

pleading. 

In  an  action  by  an  insurance  company  to  recover  money  paid  upon  a 
policy  under  a  misapprehension  of  facts  caused  by  defendant's  false 
statements  as  to  his  loss,  amendments  in  a  verified  amended  com- 
plaint, alleging  that  such  statements  were  made  with  intent  to  de- 
fraud, and  further  alleging,  as  a  separate  cause  of  action,  that 
defendant  had  made  other  false  and  fraudulent  representations  to 
the  effect  that  the  loss  did  not  occur  through  any  act,  design,  or 
procurement  on  his  part,  when  in  fact  he  had,  with  intent  to  defraud 
the  plaintiff,  set  the  fire  which  caused  the  loss,  and  that  the  pay- 
ment had  been  made  without  knowledge  of  the  facts,  are  held  to  be 
material  and  to  have  been  properly  allowed,  although  there  was  no 
affidavit  stating  why  such  separate  cause  of  action  had  not  been 
set  up  in  the  original  complaint,  and  no  affidavit  of  merita 

APPEAL  from  the  Circuit  Court  for  Waukesha  County. 
Action  to  recover  the  sum  of  $924  paid  by  plaintiflf  to 
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defendant  upon  a  policy  of  insurance  against  fire.  The  facts 
are  safSciently  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Wmkler^  FlrnicL- 
era^  Smithy  Bottum  cfe  Vilas,  and  oral  argument  by  W,  K. 
Otbaon. 

For  the  respondent  there  was  a  brief  by  W.  A,  Pierce, 
jind  oral  argument  by  Mr.  Pierce  and  Mr.  T.  K  Ryan. 

Orton,  J.  This  is  an  appeal  from  an  order  allowing  the 
plaintiff  to  amend  its  complaint  on  terms,  and  allowing 
the  verified  amended  complaint  then  on  file  to  stand  atr  the 
complaint  in  the  action. 

The  original  complaint  charged  "that  during  the  contin- 
uance of  said  policy,  namely,  on  the  80th  day  of  November, 
1887,  certain  property  belonging  to  the  defendant,  and 
covered  by  insurance  under  said  policy,  was  alleged  in  a 
certain  statement  made  by  said  defendant  to  plaintiff  to 
have  been  destroyed  by  fire,  as  hereinafter  referred  to  and 
set  out.  That  said  defendant,  in  making  his  statement  of 
the  proofs  of  loss  which  he  had  sustained  in  consequence 
of  said  fire  as  aforesaid,  made  false  representations  as  to 
the  amount  of  property  he  had  lost,  by  stating  a  greater 
number  of  bushels  of  grain  than  he  had  lost,  and  by  plac- 
ing a  greater  value  on  the  machinery  and  other  property 
destroyed  than  the  value  of  such  machinery  and  other 
property  actually  was.  That  in  consequence  of  such  false 
representations,  "and  relying  on  defendant's  said  statement 
of  the  amount  of  loss  he  had  sustained,  said  plaintiff  paid 
to  said  defendant  the  amount  of  $924,  as  payment  for  the 
amount  of  loss  which  said  defendant  claimed  to  have  sus- 
tained as  aforesaid,  in  the  proofs  of  loss  then  made  by  de- 
fendant, a  true  copy  of  which  is  hereto  attached  and  marked 
*  Ex.  B,'  and  made  a  part  of  this  complaint ;  and  that  the 
amount  paid  by  plaintiff  to  defendant  for  his  alleged  loss 
was  $924,  which  was  paid  to  him  on  the  30th  day  of  March, 
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1888.  That  said  amount  of  $924  was  not  due  to  defend- 
ant, and  was  paid  to  him  by  plaintiflf  under  mistake  and 
misapprehension  of  facts  in  consequence  of  his  false  repre- 
sentations made  as  aforesaid,  and  that  said  amount  is  now 
duo  from  defendant  to  plaintiflf,  together  with  interest," 
etc. 

The  amendments,  in  substance,  consisted  in  charging  the* 
representations  to  have  been  fraudulent,  and  in  adding 
other  qualifying  words,  and  in  charging  the  defendant  with 
having  stated  a  greater  number  of  articles  of  machinery 
than  was  actually  destroyed  by  such  fire,  and  that  said  false 
and  fraudulent  representations  were  made  with  intent  to  de- 
ceive and  defraud  said  plaintiflf  company,  and  to  obtain  from 
it  money  not  actually  due,  and  that  the  plaintiff  paid  said 
money  not  then  knowing  the  representations  to  be  false.  It 
is  then  stated  in  the  amended  complaint,  asf  a  further  and 
6e})arate  cause  of  action,  that  the  defendant  made  further 
false  and  fraudulent  representations  in  his  proofs  of  loss^  as 
follows:  That  said  loss  did  not  originate  by  any  act,  de- 
sign, or  procurement  on  the  part  of  the  assured,  nor  on  the 
part  of  any  one  having  any  interest  whatsoever,  either  di- 
rect or  indirect,  in  the  said  property  or  in  the  policy  of  in- 
surance, nor  in  consequence  of  any  fraud  or  evil  practice 
done  or  suffered  by  the  assured;  and  that  in  truth  and  fact 
the  defendant  did  by  his  own  act,  design,  and  procurement 
set  and  cause  to  be  ignited  said  fire,  which  destroyed  said 
property,  with  intent  to  defraud  said  plaintiff  company  by 
obtaining  from  it  the  amount  of  money  for  which  said 
property  so  destroyed  was  insured.  It  is  then  added  that 
the  said  money  was  paid  without  knowledge  of  the  fact 
that  the  defendant  set  said  fire  himself,  and  under  misap- 
prehension of  fact  in  consequence  of  the  defendant's  false 
representations  as  to  the  value  and  amount  of  property 
burned,  and  that  the  plaintiff  had  no  means  of  ascertaining 
the  amount  of  said  loss  except  upon  the  defendant's  state- 
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ment,  upon  which  it  relied;  whereby  the  defendant  has 
received  from  the  plaintiff  the  sum  of  $924,  which  in  law 
and  equity  he  had  no  right  to  retain,  and  therefore  im- 
pliedly promised  to  repay  the  same  to  the  plaintiff,  with  in- 
terest. 

The  action  was  commenced  in  March,  1891,  and  an  an- 
swer to  the  original  complaint  was  served  May  9,  1891. 
The  motion  to  amend  the  complaint  was  made  March  8, 
1892,  and  the  order  allowing  the  amendment  was  entered 
March  15,  1892.  In  the  meantime  the  action  had  not  been 
called  for  trial,  and  it  seems  that  the  delay  was  caused  b^y 
the  pendency  of  a  criminal  prosecution  against  the  defend- 
ant for  having  set  fire  to  the  same  property  mentioned  in 
the  complaint,  which  finally  resulted  in  a  verdict  of  guilty. 
But  no  complaint  is  made  of  any  injury  or  detriment  to 
the  defendant  from  the  delay,  and  no  reason  is  perceived 
why  it  should  affect  the  question  of  allowing  the  amend- 
ment of  the  complaint. 

1.  It  is  contended  by  the  learned  counsel  of  the  defend- 
ant that  the  amendments  are  immaterial,  and  ought  not, 
therefore,  to  have  been  allowed.  The  case  of  Smith  v, 
Gould^  61  Wis.  31,  is  cited  to  this  point,  but  that  case  holds 
only  that  an  amended  complaint  ought  not  to  be  allowed 
which  does  not  state  a  cause  of  action.  These  amendments 
are  not  only  material,  taken  together,  but  they  certainly 
state  a  good  cause  of  action  against  ihe  defendant. 

2.  That  some  reason  should  be  stated  by  affidavit  why 
the  further  and  separate  cause  of  action  of  the  defendant 
having  set  fire  to  the  insured  property  was  not  set  up  in 
the  original  complaint.  The  statute  (sec.  2687,  R.  S.)  cited 
to  this  point  relates  only  to  supplemental  complaints.  The 
case  cited  of  Sweet  v.  Mitchell^  19  Wis.  526,  is  not  applica- 
ble. The  amendment  proposed  was  a  new  cause  of  action 
setting  up  fraud,  when  the  original  action  was  to  enforce  a 
parol  trust.    Neither  the  original  nor  amended  complaint 


Digitized  by  VjOOQ IC 


358         SUPREME  COURT  OF  WISCONSIN.  [83 

Piatt  and  another  y&  The  Iron  Exchange  Bank. 

was  vitrified,  and  the  only  affidavit  of  merits  was  by  the 
attorneys  on  information  and  belief.  The  same  may  be 
said  of  Dole  v.  Northrop^  19  Wis.  249.  The  amendment  pro- 
posed to  the  answer  was  to  set  up  usury  to  defeat  the  prin- 
cipal and  legal  interest  of  the  note,  when,  under  the  origi- 
nal answer,  the  court  could  do  equity  between  the  parties 
by  rendering  a  judgment  for  the  principal  and  legal  inter- 
est, less  the  usury  paid.  The  leave  to  so  amend  was  asked 
alter  judgment,  and  a  new  trial  granted.  The  allowance 
uf  the  amendment  was  held  an  abuse  of  discretion. 

3.  That  an  affidavit  of  merits  should  have  been  made.  I 
know  of  no  rule  of  practice  that  requires  an  affidavit  of 
merits  to  accompany  a  verified  amended  complaint.  The 
amendments  allowed  are  within  sec.  2830,  E.  S.,  and  were 
clearly  within  the  discretion  of  the  court.  The  order  will 
i]ot  be  reversed  unless  there  was  a  grave  abuse  of  such  dis- 
oretion,  or  the  violation  of  some  well-settled  rule  of  law. 
Phmnix  M.  Z.  Ins.  Co.  v.  Walrath^  53  Wis.  676;  Brown  v. 
BoHWoHhy  62  Wis.  542.  The  law  favors  great  liberality  in  al- 
lowing amendments.  Sweet  v.  Mitchell^  15  Wis.  641.  The 
anu?ndments  were  clearly  proper,  and  appear  to  have  been 
ill  fiirilierance  of  justice. 

Bij  tJh6  Court —  The  order  of  the  circuit  court  is  affirmed, 
as  aliija  the  order  in  Home  Insurance  Company  v.  John 
I/cfuy  PhiUipSy  the  next  in  order  on  the  calendar. 


Flatt  and  another,  Bespondents,  vs.  Thb  Ibon  Exchange 
Bank,  Appellant. 

October  £5 — November  15, 189t, 

Parties:  Dormant  partners. 

The  ostensible  partners  of  a  firm  are  trustees  of  an  express  trust,  within 
t1>o  nteaning  of  sec  2607,  R  S..  and  may  sue  upon  a  partnership 
demand  without  joining  the  dormant  partners. 
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APPEAL  from  the.  Circuit  Court  for  Ashland  County. 

The  complaint  alleges  that  the  plaintiffs  were  at  the 
times  named,  and  are,  copartners,  doing  business  under  the 
firm  name  of  the  United  States  Express  Company;  that 
other  persons  were  and  are  associated  with  them  as  dor- 
mant partners ;  that  such  dormant  partners  are  very  nu- 
merous, and  reside  far  apart,  and  that  it  is  impracticable  to 
bring  them  all  before  the  court ;  that  the  plaintiffs  sue,  not 
only  for  the  benefit  of  themselves,  but  for  all  of  such  dor- 
mant partners;  that  as  such  partners  the  plaintiffs  were  at 
the  times  named,  and  are,  engaged  in  the  business  of  com- 
mon carriers,  as  an  express  company,  carrying  property 
und  parcels,  including  money,  from  place  to  place  in  the 
United  States,  and  delivering  the  same  to  the  persons  to 
whom  the  same  may  have  been  consigned;  that  on  Septem- 
ber 20, 1889,  the  said  plaintiffs,  as  such  copartners  and  as 
such  common  carriers,  had  in  their  possession  $41,700,  hav- 
ing carried  the  same  from  Ashland  to  Hurley,  and  there 
deposited  the  same  in  the  defendant  bank  for  safekeeping; 
that  the  defendant  negligently  allowed  said  money,  and  all 
of  it,  to  be  stolen  from  said  bank,  for  which  amount  the 
plaintiffs  claim  damages. 

To  that  complaint  the  defendant  demurred  on  the  ground 
that  there  is  a  defect  of  parties  plaintiff  by  the  nonjoinder 
of  said  dormant  partners.  From  an  order  overruling  said 
demurrer  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  QttarleSj  Spence  <& 
Quarles,  and  oral  argument  by  Charles  Quarles. 

For  the  respondents  there  was  a  brief  by  Winkler^  Flan- 
ders^ Smithy  Bottom  <b  VUas^  and  oral  argument  by  W.  E. 
Gibson. 

Cassoday,  J.  It  sufficiently  appears  from  the  complaint 
that  the  plaintiffs,  Piatt  and  Crosh/y  are  the  ostensible 
partners,  and  that  all  the  other  partners  not  joined  as 
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plaintiflfs  are  dormant  partners.  It  is  well  settled  at  com- 
mon law  that  a  dormant  partner  need  not  be  joined  with 
his  copartners  in  an  action  to  recover  partnership  demands. 
Bird  V.  Fak6,  1  Pin.  290;  Zloyd  v.  Archbowle,  2  Taunt. 
324;  Clark  v.  Miller^  4  Wend.  628;  Shropshire  v.  Shepperdy 
3  Ala.  733;  IliUiker  v.  Loop,  5  Yt.  116;  Wood  v.  O'KdLey, 
8  Cush.  406 ;  Waite  v.  Dodge,  34  Vt.  181 ;  Garrett  v.  MuUer^ 
37  Tex.  589.  Whether  such  action  was  brought  in  the 
name  of  the  ostensible  partners  alone  or  in  the  name  of  all 
the  partners,  the  same  was  without  prejudice  to  any  de- 
fense by  way  of  setoff  or  otherwise.  IliUiker  v.  Zoopy  etir- 
pra,  A  dormant  partner  is  one  who  takes  no  active  part 
in  the  business  of  the  firm,  and  whose  name  does  not  ap- 
pear in  the  title  of  the  partnership,  and  who  is  unknown  to 
those  who  give  credit  to  the  firm.  17  Am.  &  Eng.  Ency. 
of  Law,  928.  The  reason  why  such  dormant  partners  were 
unnecessary  parties  plaintiff  seems  to  have  been  that  the 
contract  or  transaction  was,  so  far  as  the  defendant  was 
concerned,  with  such  ostensible  partners  alone,  and  without 
reference  to  such  dormant  partners.  « 

There  is  nothing  in  the  Code  to  take  away  the  force  of 
such  reasoning.  On  the  contrary,  it  is  expressly  provided 
that  "  a  trustee  of  an  express  trust  .  .  .  may  sue  with- 
out joining  with  him  the  person  for  whose  benefit  the  ac- 
tion is  prosecuted.  A  trustee  of  an  express  trust,  within 
the  meaning  of  this  section,  shall  be  construed  to  include  a 
person  with  whom  or  in  whose  name  a  contract  is  made 
for  the  benefit  of  another."  E.  S.  sec.  2607.  Thus  it  has 
repeatedly  been  held  that  a  connignor  or  shipper  is,  by  op- 
eration of  the  rule,  regarded  as  a  trustee  of  an  express 
trust,  like  a  factor  or  other  mercantile  agent  who  contracts 
in  his  own  name  on  behalf  of  his  principal,  and  hence, 
though  not  the  owner,  may  sue  the  carrier  for  injury  to 
or  loss  of  the  goods  shipped  during  their  transportation. 
Hooper  v.  C.  dk  N.  W,  R.  Co.  27  Wis.  91;   Waterman  v.  C, 
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M.  <6  St.  P.  li.  Co.  61  Wis.  464;  SdUer  v^  Krueger,  65  Wis. 
217.  In  De  Wit  v.  Zander,  72  Wis.  120,  an  ostensible  part- 
ner was  not  joined,  and  hence  the  case  is  distinguishable. 
The  same  principles  have  been  recognized,  if  not  held,  as 
applicable  to  the  nonjoinder  of  dormant  partners.  North 
V.  Blo88y  30  K.  T.  374;  Ilowe  v.  Sa/vory,  49  Barb.  403;  Nat. 
Bank  v.  Thomas,  47  N.  T.  19;  I>die  v.  WUey,  47  N.  Y. 
648;  Marvin  v.  Wilher,  52  N".  T.  272.  One  or  two  cases 
are  cited  from  the  inferior  courts  of  New  York,  which 
seem  to  justify  the  contention  of  the  defendant;  but  we 
think  it  was  not  intended  by  the  Code  to  work  such  change 
in  the  rules  of  pleading. 

Here  the  money  was  deposited  in  the  bank  by  the  plaint- 
iflfs,  as  the  only  ostensible  partners  doing  business  in  the 
firm  name  mentioned.  As  such  ostensible  partners  they 
were  certainly  trustees  and  agents  of  such  dormant  part- 
ners. The  defendant  accepted  the  money  from  such  os- 
tensible partners,  and  without  reference  to  such  dormant 
partners.  The  defendant  is  answerable,  therefore,  if  an- 
Bwerable  at  all,  to  the  plaintiffs,  from  whom  it  received  the 
money. 

By  the  Court. —  The  order  of  the  circuit  court  is  affirmed. 


EooH,  Eespondent,  vs.  The  City  op  Ashland,  Appellant. 

October  IBS  —  November  IS,  189B. 

Municipal  corporations:  Injury  from  defective  sidewalk:  Presentation 
of  claim:  Charter  construed:  Demurrer. 

1.  The  charter  of  the  city  of  Ashland  provides  that  "no  suit  of  any 
kind  or  any  claim  of  any  character  shall  he  brought  against  said 
city,  but  the  claimant  shall  file  his  claim  with  the  city  clerk  for  the 
action  of  the  council  thereon  and  .  .  .  may  appeal  to  the  cir- 
cuit court;"  and  that  ''the  comptroller  shall  examine  all  claims 
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presented  against  the  city,  whether  founded  on  contract  or  otherwise, 
•  .  .  and  report  the  same  to  the  council**  Held,  that  these  pro- 
visions apply  to  a  claim  for  injuries  caused  by  a  defective  sidewalk, 
and  that'an  independent  action  therefor  cannot  be  mftintainffd. 
2.  The  objection  to  such  an  action  is  properly  taken  by  general  de- 
murrer to  the  complaint  lor  insnflSciency  of  facts,  since  the  com- 
plaint shoald  show  Hie  presentation  of  the  claim  and  the  appeal 
from  its  disallowance. 

APPEAL  from  the  Circuit  Court  for  Ashland  County. 

The  respondent  commenced  this  action  by  service  of  sum- 
mons and  complaint  to  recover  for  personal  injuries  result- 
ing from  a  fall  upon  an  alleged  defective  sidewalk  in  the 
city  of  Ashland^  January  12,  1892.  The  complaint  alleged 
the  giving  of  notice  to  the  city  under  the  provisions  of  sec. 
1339,  E.  S.  1878,  but  did  not  allege  the  presentation  or 
filing  of  any  claim  with  the  city  clerk,  or  appeal  from  the 
disallowance  of  such  claim. 

The  city  demurred  to  the  complaint  on  tw^o  grounds: 
.(1)  that  the  court  had  no  jurisdiction  of  the  person  of  de- 
fendant or  the  subject  of  the  action ;  and  (2)  that  the  com- 
plaint does  not  state  facts  suflBcient  to  constitute  a  cause 
of  action.  Upon  motion  the  demurrer  was  stricken  out  as 
f I  ivolous,  and  the  defendant  allowed  time  to  answer.  From 
this  order  defendant  appeals. 

George  H.  McCloud^  for  the  appellant,  argued,  arfiong 
other  things,  that  the  failure  to  comply  with  the  require- 
ments of  the  charter  can  be  taken  advantage  of  by  de- 
murrer. Oweiis  V.  Milwaukee,  47  Wis.  461;  Benton  v. 
MUwaakeey  50  id.  368 ;  Chicago  <&  iT.  IF.  i?.  Co,  v.  Lang- 
lade,  55  id.  116.  The  word  "  claim,"  as  used  in  the  charter, 
includes  claims  arising  on  tort.  E.  S.  sees.  676,  824;  Laws 
of  1876,  ch.  47,  subch.  5,  sec.  25;  Sheel  v.  Appleton,  49  Wis. 
125;  Watson  v.  Appleton,  62  id.  267;  Minick  v.  Troy,  83 
N.  T.  514;  Benware  v.  Pine  Valley,  53  Wis.  527;  Went- 
worth  V.  Summit,  60  id.  281 ;  In  re  Dasent,  2  N.  T.  Supp. 
609;  Beining  v,  Buffalo,  102  N.  Y.  308. 
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John  F.  Dufxir^  for  the  respondent,  contended,  vnteralia^ 
that  the  circuit  court  has  original  jurisdiction  of  the  sub- 
ject matter,  and  that  the  city  having  appeared  generally  by 
demurrer  has  given  jurisdiction  of  the  person.  Even  if  the 
language  of  the  charter  is  broad  enough  to  include  torts, 
the  objection  of  a  want  of  legal  capacity  to  sue,  not  having 
been  properly  taken,  was  waived.  Benton  v.  Milwaukee^ 
50  Wis.  368;  Sheel  v.  Appleton^  49  id.  125;  Bradley  v.  Eau 
Cla4/rey  56  id.  168. 

WiNSLow,  J.  The  questions  presented  are  (1)  whether 
an  independent  action  can  be  maintained  against  the  city 
of  Ashland  for  damages  resulting  from  an  injury  receive^ 
on  a  defective  highway,  or  whether  the  claim  must  be  filed 
with  the  city  clerk  and  come  to  the  circuit  court  by  appeal 
from  the  action  of  the  council;  (2)  whether  the  objection 
is  properly  raised  in  this  case. 

1.  The  charter  of  the  city  of  Ashland  provides  (Laws  of 
1889,  ch.  27,  subch.  8,  sec.  13):  "No  suit  of  any  kind  or 
any  claim  of  any  character  shall  be  brought  against  said 
city,  but  the  claimant  shall  file  his  claim  with  the  city  clerk 
for  the  action  of  the  council  thereon,  and,  if  he  feels  ag- 
grieved by  their  determination,  he  may  appeal  to  the  cir- 
cuit court  in  the  manner  hereinbefore  provided."  Also  in 
sec.  6,  subch.  5,  of  the  same  act:  "The  comptroller  shall 
examine  all  claims  presented  against  the  city,  whether 
founded  on  contract  or  otherwise,  and  determine  as  to  each 
claim,     .    .     .    and  report  the  same  to  the  council." 

These  provisions  are  so  broad  and  comprehensive  in  their 
character  that  we  are  compelled  to  hold  that  they  include 
tort  claims  such  as  the  one  under  consideration.  They  are 
substantially  the  same  as  the  provisions  of  the  charter  of 
Appleton,  which  have  been  held  to  include  torts.  Sheel  e. 
Appletony  49  TV  is.  125;  Watson  v.  Appleton^  62  Wis.  267. 

2.  Has  the  objection  been  properly  taken?    We  think  it 


Digitized  by  VjOOQIC 


36^  SUPEEME  COTTET  OF  WISCONSIN.  [83 

Stewart  vs.  Stewart 

has  been  properly  taken  by  the  general  demurrer  for  in- 
safficiency  of  facts.  The  complaint  in  such  a  case  as  this 
must  allege  the  presentation  of  the.  claim,  and  the  appeal 
from  the  decision  of  the  council. 

It  was  said  by  this  court  in  Watson  v.  Appletoriy  62  "Wis. 
267,  on  page  271 :  "  When  the  nonaction  of  the  common 
council  had  worked  a  disallowance  of  the  plaintiff's  claim, 
she  should  have  taken  her  appeal  to  the  circuit  court  within 
the  time  prescribed  by  the  charter;  and  then  the  complaint 
filed  therein  should  have  alleged  the  facts  made  requisite 
by  the  charter  to  give  that  court  jurisdiction,  or,  rather,  to 
show  that  the  plaintiff  had  the  right,  or  had  not  waived 
the  right,  to  maintain  her  action  in  that  forum.  This  would 
have  been  in  conformity  with  the  rules  of  pleading  in  ordi- 
nary actions  for  injury  by  reason  of  defective  highways, 
requiring  the  complaint  to  show  that  the  conditions  named 
in  sees.  824,  1339,  E.  S.,  had  been  complied  with."  It  fol- 
lows from  these  views  that  the  demurrer  to  the  complaint 
was  well  founded. 

By  the  Court, —  Order  reversed,  and  action  remanded  for 
further  proceedings  according  to  law. 


Stbwabt,  Appellant,  vs.  Stewabt,  Eespondent. 

•     Ocic^T  £5— November  IS,  1899. 

Adverse  poaseseion:  Tenants  in  common:  Void  deed:  Judgment 

A  judgmeDt  declared  that  a  deed  under  which  A.  S.  claimed  title  to 
land  of  which  he  was  in  possessioD  was  void,  and  adjudged  that  he 
was  a  tenant  in  common  of  the  land  with  others.  He  continued  in 
possession  of  the  land  and  made  valuable  improvements,  but  did 
not  notify  his  cotenants  that  he  claimed  to  hold  adversely  to  them. 
In  an  action  of  ejectment  brought  by  one  of  his  cotenants  morct 
than  ten  years  after  said  judgment,  it  is  held: 
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(1)  If  the  poesession  of  A.  S.  prior  to  the  judgment  was  adverse 
to  his  cotenants,  the  judgment  put  an  end  to  its  adverse  character 
and  restored  the  seisin  of  all  the  tenants  in  common. 

(2)  The  possession  of  A.  &  after  the  judgment  would  become  ad- 
verse to  his  cotenants  only  after  knowledge  that  he  claimed  or 
intended  so  to  hold  was  brought  home  to  them. 

(8)  After  the  deed  had  been  adjudged  void,  it  was  not  such  a 
written  instrument  as  could  be  the  foundation  of  a  claim  of  title 
under  the  ten  years  statute  of  limitations  (sec.  4211,  R  &,), 

(4)  Plain tifiTs  delay  of  more  than  ten  years  was  not,  under  the 
circumstances,  such  ladhes  as  would  defeat  the  action. 

APPEAL  from  the  Circuit  Court  for  Waukesha  County. 

The  plaintiflf  brought  ejectment  for  the  undivided  half 
of  forty  acres  of  land  in  the  town  of  Vernon,  "Waukesha 
county,  and  both  parties  claim  title  under  and  through 
their  deceased  uncle,  Alexander  Stewart ;  and  they,  with 
others, —  his  nephews  and  the  son  of  a  deceased  niece, — 
are  his  heirs  at  law,  and  as  such  inherited  the  entirety  of 
the  tract  in  question,  unless  the  title  thereto  passed  by  a 
certain  deed  thereof  from  the  said  Alexander  Stewart  to 
the  defendant,  ArcWpald  A.  Stewart,  and  one  James  A. 
Stewart,  dated  February  3,  1860,  under  which  the  defend- 
ant claims  that  he  and  the  said  James  A.  Stewart  went 
into  possession  and  so  remained,  claiming  title  to  the  said 
premises,  adversely  to  all  others,  until  April  24, 1878,  when 
the  said  James  A.  Stewart  conveyed  his  right  and  title  in 
the  premises  to  the  defendant,  and  that  from  thenceforth 
he  claimed  title  to  said  premises  and  held  possession  of  the 
same  under  said  deed  to  the  time  this  action  was  com- 
menced to  oust  him ;  and  that  he  had  made  valuable  and 
permanent  improvements,  and  built  a  new  house  and  new 
fences  on  the  premises,  and  paid  the  taxes  thereon.  And 
he  claimed  in  defense  the  benefit  of  both  the  ten  years  and 
twenty  years  statute  of  limitations. 

Before  the  said  James  A.  Stewart  so  conveyed  his  interest 
in  said  premises,  an  action  was  commenced  against  the  de- 
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fendant  in  this  action  and  said  James  A.  Stewart  by  the 
eight  other  heirs  of  said  Alexander  Stewart,  then  deceased^ 
to  set  aside  and  cancel  the  said  deed  from  said  Alexander 
Stewart  of  February  3, 1860,  under  which  the  defendant 
in  this  action  and  the  said  James  A.  Stewart  then  claimed 
title  to  said  tract.  The  plaintiffs  and  defendants  in  that 
action  were  all  of  the  heirs  at  law  of  said  Alexander  Stew- 
art, deceased ;  and  the  said  James  A,  Stewart,  one  of  the 
defendants  in  that  action,  during  its  pendency  conveyed  to 
his  codefendant  in  that  action  and  the  defendant  in  this  ac- 
tion his  interest,  as  before  stated.  In  that  action  the 
plaintiffs,  of  whom  the  plaintiff  in  this  action  was  one,  set 
out  in  their  complaint,  among  other  things,  that  the  de- 
fendants therein,  ever  since  March  8,  1873,  had,  and  still 
held,  possession  of  and  occupied  the  premises,  claiming  to 
own  the  same  under  the  said  deed  of  February  3,  1860. 
Judgment  was  rendered  in  that  action  June  21,  1879,  de- 
claring that  the  deed  executed  by  Alexander  Stewart  to 
the  defendants  therein,  and  under  which  the  defendant  in 
this  action  claims  title,  "  was  without  consideration,  and 
not  delivered,  and  was  procured  by  fraud,  and  put  npon 
record  by  the  said  defendants,"  and,  in  substance,  that  all 
the  plaintiffs  in  that  action  and  the  defendants  therein  were 
tenants  in  common  of  said  land  and  entitled  to  participate 
in  a  division  tljereof.  This  judgment  was  affirmed  by  the 
supreme  court  November  30, 1880,  and  a  history  of  the  liti- 
gation will  be  found  in  41  Wfs.  624  and  60  Wis.  445. 

It  appears  that  the  defendant  in  this  action  as  well  as 
the  former  one  continued  to  remain  in  possession  of.  the 
land  in  question,  and  to  claim  the  same  adversely  as  against 
all  others,  notwithstanding  the  decree.  The  plaintiff  in  this 
action  was  also  one  of  the  plaintiffs  in  the  former  one,  and 
has  acquired  and  owns  an  undivided  half  interest  therein, 
if  his  right  to  the  same  is  not  barred  by  the  alleged  adverse 
possession  of  the  defendant  under  the  deed  of  February  3, 
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1860,  so  adjudged  void.  The  defendant  testified  that  he 
had  been  in  continual  possession  claiming  title  by  virtue  of 
that  deed;  that  he  claims  to  own  it  by  virtue  thereof. 

The  circuit  court  found  in  favor  of  the  defense,  and  that 
the  plaintiflTs  claim  of  title  was  barred  by  the  statute  of 
limitations,  and  that  the  adverse  possession  of  the  defend- 
ant under  color  of  title  had  ripened  into  a  perfect  title; 
that  it  would  be  unjust  and  inequitable  to  permit  the  plaint- 
iff to  now  claim  the  benefits  of  the  labor  and  money  ex- 
pended on  the  premises  by  the  defendant  while  the  plaintiff 
well  knew  he  claimed  the  land,  and  that  the  plaintiff  had 
been  guilty  of  laches.  Judgment  was  given  dismissing  the 
complaint  and  adjudging  the  defendant  to  be  the  owner  in 
fee  of  the  premises  claimed,  from  which  the  plaintiff  ap- 
pealed. 

For  the  appellant  there  was  a  brief  by  Carney,  Glas^n  dk 
WaZshy  attorneys,  and  Bashford^  O^  Connor  cfe  PoUeys^  of 
counsel,  and  oral  argument  by  R.  M.  Bashford. 

K  Merton  and  T.  E.  Ryan^  foe  the  respondent,  argued, 
among  other  things,  that  the  deed  though  declared  void 
was  such  a  written  instrument  as  is  contemplated  by  sec. 
4211,  R.  S.  McMiUan  v.  Wehle,  65  Wis.  685 ;  Meade  v.  Gil- 
foyle^  64  id.  18.  See,  also,  Ellington  v,  Ellington^  103  N. 
C.  54 ;  Hill  V.  WiUon^  2  Murph.  (N.  C),  14 ;  Reddiek  v.  Leggat^ 
3  id.  539;  Piper  v.  Hoard,  107  K  T.  67;  Garvin  v.  Garvin^ 
31  S.  C.  581 ;  Mahary  v.  DoUarhide,  98  Mo.  198 ;  Doe  ex  dem. 
Eetinedy^s  Heirs  i\  Reynolds,  27  Ala.  364 ;  Jackson  ex  de^n.  ^ 
Beeknian  v.  HavUand,  13  Johns.  229;  Smith  v,  Trabue,  1 
McLean  (U.  S.),  87.  The  plaintiff  was  guilty  of  such  laches 
as  will  bar  a  recovery.  Bacon  v.  Chase,  50  N.  W.  Rep. 
(Iowa),  23;  Tash  v.  Adams,  10  Cush.  252;  Carpenter  v. 
Carpenter,  70  111.  463;  The  Key  City,  14  Wall.  653;  Jackson 
ex  dem.  Bradt  v.  Whitbeck,  6  Cow.  632. 

PiNNKY,  J.  The  judgment  in  the  former  case  of  StewaH 
V.  Stewart,  50  Wis.  445,  which  was  put  in  evidence  by  the 
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plaintiff,  is  conclusive  upon  the  title  to  the  tract  of  land 
in  dispute.  All  the  heirs  at  law  of  Alexander  Stewart, 
through  and  under  whom  both  parties  claim  title,  were  the 
parties  to  that  action.  The  plaintiff  in  this  action  and 
those  of  his  coheirs  under  whom  he  claims  were  some  of 
the  plaintiffs,  and  the  defendant  in  this  action  and  James 
A.  Stewart,  who  conveyed,  pending  that  suit,  to  him  his 
claim  under  the  deed  of  February  3,  1860,  from  Alexander 
Stewart  to  Archibald  A.  Stewart  and  James  A.  Stewart, 
were  defendants.  This  judgment  is  clearly  final  and  con- 
clusive as  to  all  matters  adjudged  by  it.  Allie  v.  SchmitZy 
17  Wis.  169.  The  proposition  is  elementary,  indeed,  and  it 
is  not  necessary  to  cite  authorities  to  support  it.  The 
judgment  established  the  utter  invalidity  of  the  deed  of 
February  3, 1860,  as  a  source  or  foundation  of  title  or  claim 
of  title.  From  thenceforth,  as  to  the  parties  to  it  and 
those  in  privity  with  them,  it  was  as  if  it  had  never  existed, 
and  each  and  all  of  the  parties  were  forever  after  the  ren- 
dition of  this  judgment  estopped  from  asserting  any  title 
or  claim  of  title  to  the  premises  in  question  under  it,  and 
destroyed  it  root  and  branch  for  any  and  every  purpose 
whatever.  Any  other  view  would  be  utterly  inconsistent 
with  the  conclusive  effect  of  judgments  as  to  matters  act- 
ually determined  by  them.  In  the  case  of  Iloyt  v.  Jones^ 
31  Wis.  389,  400,  it  was  said  by  Dixon,  C.  J.,  that  "  the 
effect  of  the  judgment  of  a  court  of  competent  jurisdiction, 
setting  aside  and  nullifying  a  conveyance  of  record  of  land, 
is  no  less  than  if  such  record  was  actually  effaced  from  the 
register's  books.  It  becomes  as  if  no  such  conveyance  had 
ever  been  executed  or  ever  been  recorded." 

The  judgment  in  question  was  also  conclusive  on  the 
atatxis  or  relation  of  the  parties  to  each  other,  and  their 
rights  in  and  to  the  tract  of  land  in  question,  and  conclu- 
sively established  the  fact  that  the  parties  to  it  were  ten- 
ants in  common  of  the  premises,  and  that  all  their  rights 
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and  relations  to  this  tract  of  land  in  respect  to  each  other 
were  then  such  as  grow  out  of  that  relation,  and  of  neces- 
sity put  an  end  to  the  contention  that  the  defendants  in 
that  action  then  held  the  same  adversely  uiider  claim  of 
title  exclusive  of  any  other  right,  founding  such  claim  upon 
the  alleged  written  instrument  relied  on,  namely,  the  deed 
of  February  3,  1860.  This  made  the  defendant's  claim  of 
title  necessarily,  and  his  possession  under  it,  in  law,  what 
it  declared  it  to  be  in  fact, —  that  of  a  tenant  in  common 
with  the  other  parties  named  in  the  decree ;  for,  this  deed 
aside,  the  defendant  in  this  action,  as  well  as  James  A. 
Stewart,  who  conveyed  to  him  during  the  pendency  of  the 
former  action,  were  also  heirs  at  law  of  the  said  Alexander 
Stewart,  deceased,  with  the  rights  of  such  as  established  by 
the  judgment,  after  their  claim  to  the  entirety  had  been 
declared  void.  And,  if  their  possession  had  been  adverse 
up  to  that  time,  the  judgment  put  an  en^  to  and  inter- 
rupted its  adverse  character,  and  established  the  rights  of 
all  parties  to  the  land  equally  as  heirs  of  Alexander  Stew- 
art, deceased,  and  restored  the  seisin  of  all  of  them  alike, 
if  it  had  been  interrupted  as  to  any,  so  that  the  possession 
of  the  defendant,  if  adverse  prior  to  the  judgment,  cannot 
be  relied  on  or  tacked  to  his  subsequent  adverse  possession, 
if  such  it  has  been,  in  order  to  make  out  his  defense. 

Any  substantial  interruption  of  an  adverse  possession  be- 
fore the  lapse  of  the  period  required  to  constitute  the  stat- 
utory bar  restores  the  seisin  of  the  rightful  owners  of  the 
legal  title,  and,  in  order  to  give  rise  to  the  statutory  bar 
thereafter,  a  new  entry  and  disseisin  is  necessary.  Wood, 
Lim.  Act.  574,  576;  Ilaag  v.  Delorme,  30  Wis.  594.  The 
running  of  the  statute  may  be  interrupted  if  the  posses- 
sion ceases  to  be  adverse,  although  possession  in  fact  con- 
tinues. If  the  defendant  had  made  a  quitclaim  to  his  co- 
heirs of  all  his  right,  title,  and  interest  in  the  premises 
acquired  under  the  particular  deeds  under  which  he  claims, 
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there  can  he  no  question  but  that  his  continued  possession 
would,  in  such  a  case  as  this,  be  considered  as  under  and 
in  subordination  to  the  legal  title  of  all  the  heirs  as  ten- 
ants in  common,  and  not  adverse  and  under  claim  of  title 
founded  on  those  deeds.  After  a  valid  execution  sale  of 
land  and  conveyance  by  the  sheriff,  the  continued  posses- 
sion of  the  defendant  in  the  execution  is  not  adverse,  but 
in  subordination  to  the  rights  of  the  purchaser  at  the  sale. 
Swift  V.  Agnes,  33  Wis.  228,  241. 

The  judgment  in  question  operated  and  had  in  law  the 
effect  of  a  release  by  the  defendant  of  all  right,  title,  and 
interest  acquired  by  him  under  the  deeds  upon  which  he 
now  seeks  to  found  his  defense  under  the  ten  5'^cars  statute 
of  limitations ;  and  it  estopped  him,  and  disabled  him  in 
law,  from  making  any  claim  of  title  thereafter  founded  on 
those  deeds.  Gower  v.  Qumlan,  40  Mich.  572;  Hoyt  v, 
Jones,  31  Wis.  389,  402;  Brolaskey  v.  McClain,  61  Pa.  St. 
166.  A  deed  not  delivered  is  not  operative  for  any  pur- 
pose, and  is  not,  we  think,  a  written  instrument,  within  the 
statute  in  question;  certainly  it  cannot  be  considered  such 
as  between  parties  and  privies  to  an  action  in  which  its  non- 
delivery and  invalidity  have  been  adjudged.  For  these 
reasons  the  possession  of  the  defendant  after  the  judg- 
ment could  not  become  adverse  for  the  purposes  of  tl>e 
ten  years  statute  without  he  acquired  a  new  claim  of  title 
or  made  a  new  entry  or  its  equivalent.  His  subsequent 
possession,  even  if  adverse,  has  not  been  under  claim  of 
title  exclusive  of  any  other  right,  founding  such  claim  upon 
some  written  instrument  as  being  a  conveyance  of  the 
premises  in  question,  and  therefore  the  defense  under  sec. 
4211,  R.  S..  has  not  been  made  out.  His  possession  subse- 
quent to  the  judgment  did  not  continue  twenty  years  be- 
fore this  action  was  commenced,  so  as  to  enable  him  to 
make  out  a  defense  under  sees.  4213,  4215.  The  c;;se  of 
Mahai^  v.  DoUarhide,  98  Mo.  198,  and  cases  there  eite^, 
are  distinguishable  from  this,  in  that  the  judgment  or  de- 
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cree  relied  on  to  interrupt  the  course  of  the  statute  was 
not  one  between  tenants  in  common,  adjudging  void  a  pre- 
vious conveyance  essential  to  the  statutory  bar,  and  that 
it  had  never  been  delivered,  and  that  the  parties  to  the 
suit  held  and  owned  the  lands  in  question  as  tenants  in 
common,  so  that  by  force  of  the  judgment  the  possession 
of  the  defendant  was  made  necessarily  the  possession  of 
each  and  all  of  them,  and  thereby  its  former  adverse  char- 
acter  taken  away. 

2.  The  silent  possession  of  the  defendant  since  the  judg- 
ment, accompanied  by  no  act  which  can  amount  to  an 
ouster,  will  not  be  construed  into  an  adverse  possession. 
Challefoux  v.  Ducharm^^  4  Wis.  554,  564.  If  the  fact  that 
the  parties  are  cotenants  is  established,  the  burden  is  upon 
the  one  claiming  to  hold  adversely  to  establish  such  a  state 
of  facts,  known  to  his  cotenant,  as  will  amount  to  an  ad- 
verse claim  of  title.  Though  in  ordinary  cases  open  and 
notorious  possession  is  sufficient,  in  case  of  tenants  in  com- 
mon the  rule  is  dififerent.  Fre«m.  Coten.  §  22 ;  Clymer*8 
Lessee  v.  DawMnSy  3  How.  674 ;  Barr  v.  Gratz^  4  Wheat. 
213.  In  Sydrwr  v.  Palmer,  29  Wis.  249,  the  rule  is  laid 
down  that,  "  where  one  tenant  in  possession,  having  once 
acknowledged  the  right  or  title  of  the  other  tenants,  seeks 
to  oust  or  dispossess  them,  and  to  turn  his  occupancy  into 
an  adverse  possession  or  enjoyment,  so  as  to  acquire  the 
title  of  the  entire  estate  by  lapse  of  time  under  the  statute 
of  limitations,  he  must  show  when  knowledge  of  such  ad- 
verse claim  or  of  his  intention  so  to  hold  was  brought  home 
to  the  other  tenants ;  for  from  that  time  only  will  his  pos- 
session be  regarded  as  adverse."  Such  is  always  the  rule, 
unless  the  exclusive  use  and  enjoyment  or  sole  and  unin- 
terrupted possession  and  pernancy  of  the  profits  by  one 
tenant  in  common  have  been  so  long  continued  as  to  give 
rise  to  the  presumption  of  or  justify  the  jury  in  finding 
knowledge  or  acquiescence  on  the  part  of  the  other  tenants 
for  the  period  prescribed  by  the  statute.    But,  whatever 
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view  may  be  taken  of  this  branch  of  the  case,  the  defense 
of  the  statute  of  limitations,  for  reasons  already  stated, 
wholly  fails.  Authorities  to  this  effect  exist  in  great  num- 
ber, and  we  hold  that  the  rule  is  the  same  where  the  co- 
tenancy of  the  parties  has  been  adjudged  in  a  suit  to  which 
all  the  cotenants  were  parties.  The  evidence  wholly  fails 
to  meet  the  requirements  of  this  rule,  and  shows  only  an 
open  and  notorious  possession  by  the  defendant,  which,  as 
we  have  seen,  is  not,  as  between  tenants  in  pommon,  suffi- 
cient.^ 

Our  conclusion  upon  the  whole  case  is  that  the  judgment 
in  the  former  suit  prevents  the  deeds  under  which  the  de- 
fendant claims  being  made  a  basis  or  foundation  for  the 
ten  years  statute  of  limitations,  and  this  view  seems  to  be 
decisive  of  the  merits  of  the  case.  As  to  the  claim  of  laches, 
and  of  the  defendant's  equity  founded  upon  his  having 
made  permanent  and  valuable  improvements  on  the  prem- 
ises, it  is  sufficient  to  say  that  when  the  judgment  was  ren- 
dered in  the  former  suit,  which  was  affirmed  by  this  court, 
the  defendant  well  knew  that  he  had  no  interest  in  the 
lands  except  as  tenant  in  common  with  the  other  claim- 
ants. He  has  not,  so  far  as  the  evidence  shows,  been  misled 
by  the  conduct  of  his  cotenants,  nor  did  he  notify  them, 
after  the  judgment  in  the  former  case,  that  he  claimed  the 
entirety  of  the  premises.  According  to  his  own  testimony, 
he  kept  on  claiming  title  under  the  old  deed,  disregarding 
the  judgment  which  declared  it  void  and  that  it  had  not 
been  delivered.  He  cannot  now  have  any  claim,  except  to 
an  accounting  between  his  cotenants,  which  may  perhaps 
afford  him  a  remedy,  but  of  this  we  express  no  opinion. 
For  these  reasons  the  judgment  of  the  circuit  court  must  be 
reversed,  and,  inasmuch  as  there  is  no  finding  upon  the 
question  of  mesne  profits  or  damages,  a  new  trial  must  be 
awarded. 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  case  remanded  for  a  new  trial 
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Kbuschke,  Respondent,  vs.  Stefan,  Appellant. 

October  26—  November  16, 18919. 

(i)  Pleading:  Proof  of  cause  of  action  inconsistent  with  tJiat  alleged: 
Judgment  {£)  Partnership  real  estate:  Right  of  partner  to  con- 
veyance of  specific  interest  (S)  Evidence:  Belease  when  admissible 
though  not  pleaded.    {4)  Duress. 

1.  In  an  action  to  enforce  an  alleged  trust  on  the  ground  that  defend- 

ant purchased  land  partly  with  money  furnished  by  plaintiff  and 
fraudulently  took  a  conveyance  of  the  whole  thereof  in  his  own 
name  without  plaintifTs  knowledge  or  consent,  a  judgment  in  favor 
of  plaintiff  for  one  half  of  the  land  cannot  be  sustained  upon  find- 
ings that  the  land  was  purchased  by  the  parties  as  partners,  that 
the  title  was  taken  in  the  name  of  defendant  with  the  understand- 
ing that  he  was  afterwards  to  convey  a  half  interest  to  plaintiff, 
that  the  land  was  treated  as  partnership  property,  and  that  a  settle- 
ment of  the  partnership  aifairs  whereby  plaintiff  released  his  claim 
to  the  land  was  void  —  even  though  the  evidence  supporting  such 
findings  was  not  objected  ta  The  facts  so  found  were  not  embraced 
within  the  issues  or  consistent  with  the  cause  of  action  alleged. 

2.  Where,  by  agreement,  the  legal  title  to  partnership  real  estate  is 

vested  in  one  of  the  partners,  the  other  cannot  compel  a  convey- 
ance to  him  of  his  interest  therein,  without  bringing  an  action  for 
dissolution  and  an  accounting. 

8L  Where  evidence  of  a  cause  of  action  not  set  out  in  the  complaint  is 
introduced  by  plaintiff  without  objection,  defendant  should  be 
allowed  to  show,  a  release  thereof,  although  such  release  was  not 
pleaded. 

4  Evidence  of  threats  by  defendant  to  ''make  complaint  against" 
plaintiff  and  to  "send  him  to  state  prison"  if  he  did  not  sign  a 
release,  no  offense  for  which  plaintiff  could  have  been  imprisoned 
being  specified,  is  held  insufficient  to  sustain  a  finding  that  the 
release  was  procured  by  duress. 

APPEAL  from  the  Circuit  Court  for  Ashland  County. 

The  plaintiff,  Kruschke^  alleges,  in  substance,  an  agree- 
ment between  him  and  the  defendant,  in  September,  1883, 
to  purchase  six  lots  (describing  them)  in  block  113  of 
Vaughn's  division  of  the  city  of  Ashland,  then  owned  by 
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one  Fifield,  for  $1,800,  $1,700  of  which  was  to  be  paid  by 
the  plaintiff  and  $100  by  the  defendant,  and  the  title  to 
said  lots  to  be  taken  and  expressed  in  the  deed  therefor  one 
half  to  Peter  Stefan  in  fee,  and  one  half  in  trust  for  or  to 
the  use  of  the  plaintiflf.  The  complaint  alleges  that  the 
plaintiflf  furnished  to  Stefan  $1,700,  as  agreed,  to  make  the 
purchase,  title  to  be  taken  in  the  name  and  manner  as  be- 
fore stated;  that  the  defendant,  with  said  money  and  $100 
of  his  own,  purchased  and  procured  a  deed  of  the  lots  to 
himself.  That  they  were  at  the  time  partners  in  furniture 
and  undertaking  and  in  the  liquor  business  at  said  city. 
That,  after  the  deed  had  been  procured  and  recorded,  de- 
fendant repeatedly  represented  to  plaintiflf  he  bad  procured 
the  same  as  agreed,  one  half  to  the  defendant  in  trust  for 
or  to  the  use  of  the  plaintiflf;  and  the  plaintiflf  relied  upon 
said  statements,  having  confidence  in  the  defendant  and 
believing  that  he  had  performed  said  agreement  in  all  re- 
spects as  agreed.  That,  by  fraud  and  contrary  to  the 
agreement,  said  defendant  procured  said  deed  to  be  given 
for  said  lots  solely  in  his  own  name.  That  the  parties  con- 
tinued as  copartners  until  the  fall  of  1888.  That  after  the 
discovery  of  said  fraud,  about  January  1,  1889,  the  defend- 
ant refused  to  perform  the  trust  as  agreed,  or  to  deed  one 
half  of  the  lots  to  the  plaintiflf.  During  the  partnership, 
from  the  proceeds  of  their  business  they  erected  several 
buildings  upon  the  lots,  which  then  became  and  are  a  part 
thereof,  and  rent  for  a  large  amount  annually,  though  said 
real  estate  was  and  is  in  no  way  connected  with  the  part- 
nership business.  That  the  lots  in  their  present  condition 
are  worth  about  $30,000,  and,  exclusive  of  the  buildings  and 
improvements  put  on  by  the  partnership,  one  half  of  which 
belong  to  this  plaintiflf,  the  lots  are  worth  about  $20,000. 
Judgment  is  demanded  for  a  reformation  of  the  deed  to 
the  lots,  so  that  one  half  shall  be  held  by  the  defendant  in 
trust  for  or  to  the  use  of  the  plaintiflf,  according  to  the 
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agreement,  and  that  the  defendant  be  compelled  to  execute 
his  trust  and  convey  to  the  plaintiff  the  undivided  half  of 
said  lots,  and  for  general  relief.  The  answer  is  a  general 
denial. 

Afterwards  the  plaintiff  gave  testimony  tending  to  sup- 
port the  allegations  of  his  complaint,  the  details  of  which 
it  is  not  material  to  state,  but  in  producing  such  evidence 
the  following  colloquy,  in  substance,  occurred  between  the 
trial  judge  and  counsel  for  the  respective  parties :  Jfr.  Miles, 
for  defendcmt:  "  It  is  admitted  by  the  defendant  that  the 
plaintiff  had  an  interest  in  the  property  up  to  the  25th  of 
February,  1890,  when  the  settlement  was  made ;  and  we  have 
never  denied  it,  although  the  title  was  in  the  defendant.  Up* 
to  this  time  we  considered  that  the  plaintiff  had  an  interest 
in  this  property.  Whether  that  was  a  legal  title,  or  one  that 
could  be  enforced,  I  could  not  say.  We  reserve  our  rights  in 
that.  We  consider  that  he  had  no  interest  in  the  property." 
By  the  Court:  "  It  is  admitted  by  the  defendant  that  the 
plaintiff  had  an  interest  in  the  property  up  to  the  time  of 
the  settlement  of  the  lawsuit,  February  25, 1890.  But  the 
defendant  reserves  the  right  to  question  the  validity  of  the 
plaintiff's  title  in  this  action."  Mr.  Dufur^  for  plaiTvtiff: 
"Plaintiff  objects  to  any  evidence  of  any  settlement  or  any 
suit  in  any  amount,  for  the  reason  that  there  is  no  allega- 
tion raising  that  issue  in  the  answer,  it  being  simply  a  gen- 
eral denial,  and  it  cannot  be  proven  in  this  action.  The 
plaintiff  denies  that  they  owned  this  property  as  partner- 
ship property.  It  was  agreed  that  the  deed  should  be  taken 
one  half  in  trust.  That  would  not  make  them  partners  in 
real  estate." 

The  defendant  offered  in  evidence  a  complaint  duly  veri- 
fied by  the  plaintiff,  Kruschke^  in  an  action  brought  by 
the  present  plaintiff  against  the  defendant  about  the  17th 
of  February,  1890.  This  action  was  brought  for  a  disso- 
lution of  the  partnership,  and  an  account  of  the  partner- 
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ship  dealings  and  transactions,  and  for  the  payment  of 
the  liabilities  of  the  partnership  and  division  of  the  sur- 
plus, and  prayed  for  the  appointment  of  a  receiver  and 
general  relief.  It  alleged,  among  other  things,  that  the 
partnership  was  formed  August  15,  1883,  for  the  purpose 
of  buying  real  estate  and  erecting  buildings  thereon  to 
rent,  and  carrying  on  a  furniture  business,  under  an  agree- 
ment that  the  plaintiflF  and  defendant  should  each  con- 
tribute equally  to  the  capital  of  the  business,  and  share 
alike  any  profits  and  losses ;  that,  pursuant  to  said  contract, 
the  said  partnership  purchased  the  following  described  real 
estate,  to  wit  (describing  the  lots  in  question);  thsit  for 
ho7ivenience  in  transfers  the  title  to  said  property  was  taken 
in  tlie  name  of  the  defendant^  Peter  Stefan;  that,  pursuant 
to  said  agreement,  the  parties  erected  large  and  valuable 
buildings  on  the  said  property,  and  occupied  a  portion 
thereof  for  the  furniture  business,  which  was  carried  on  by 
the  firm  for  a  period  of  about  three  years  and  a  half,  and 
was  then  closed  out;  that  the  buildings  erected  by  said 
partnership  are  leased  to  sundry  parties,  and  the  defendant 
is  receiving  large  amounts  of  rent  therefrom,  estimated  at 
$300  per  month.  The  defendant  gave  other  evidence,  show- 
ing that  the  plaintiff  knew  as  early  as  1885  and  1886  that 
the  title  to  this  property  was  in  the  defendant's  (Stefan's) 
name;  that  he  so  stated,  and  that  he  could  not  do  any 
business  in  his  own  name  by  reason  of  difficulty  with  his 
wife. 

The  note  and  mortgage  for  $5,000,  executed  by  the  defend- 
ant to  plaintiff  October  19,  1883,  on  the  premises  in  ques- 
tion, was  given  in  evidence  against  the  plaintiff's  objection. 
The  defendant  testified  that  Kruschke  asked  him  to  take  a 
deed  for  the  property  in  his  (St^fan^s)  name;  that  he  had 
a  judgment  against  him  in  St.  Paul,  and  that  the  firm  of 
Meinheim  &  Kruschke  had  failed  in  Duluth,  and  he  was 
afraid  of  that  judgment;   that  the  object  of  taking  Xhe 
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deed  in  his  name  was  to  keep  Krvschke^s  wife  off,  and 
keep  the  judgments  oflf  that  might  arise  out  of  the  failure 
of  the  firm  at  Duluth.  He  testified  that  when  he  got  the 
deed  of  the  lots  he  handed  it  to  Knischke  to  read ;  that  it 
was  kept  in  the  furniture  store  in  the  safe,  both  parties 
having  the  combination.  The  defendant  gave  in  evidence, 
against  the  objection  of  the  plaintiff  as  incompetent  and 
that  no  foundation  was  laid  therefor  in  the  answer,  a  cer- 
tain release,  executed  by  the  plaintiff  on  the  25th  of 
February,  1890,  whereby,  in  consideration  of  $1,000,  he, 
Krrischhe^  sells,  grants,  and  conveys  unto  the  defendant, 
Stefan^  "  all  his  right,  title,  and  interest  in  and  to  any  prop- 
erty heretofore  or  now  owned  by  the  firm  of  Stefan  &  Co., 
to  wit,  Peter  Stefan  and  A.  F.  KruscKke^'^  and  whereby  he 
released  said  Pet&r  Stefan  "  from  all  claims  arising  out  of 
such  partYiership,  or  any  other  cause  whatever,  this  being 
intended  as  a  full  receipt,  release,  and  settlement  of  all 
transactions  which  have  heretofore  taken  place  between 
said  Peter  Stefan  and  mVself,  partnership  or  otherwise; 
the  said  Kruschke^  for  himself,  his  heirs,  etc.,  covenanting 
to  warrant  and  defend  the  said  described  goods  hereby 
sold  to  the  said  party  of  the  second  part  against  all  and 
every  person  or  persons  whomsoever  claiming  by,  through, 
or  under  me."     And  thereupon  the  defendant  rested. 

The  plaintiff  was  recalled  on  his  own  behalf,  and  testified 
that  in  the  pi*evious  suit  he  brought  he  claimed  money 
that  was  owing  him  from  the  business,  back  rent,  and  money 
collected  and  in  which  he  had  an  mterest;  that  he  did  not 
suppose  the  suit  included  anything  else;  that  he  did  not 
understand  the  suit  involved  title  to  the  real  estate  in  any 
way.  The  court,  against  the  objection  of  the  defendant, 
allowed  the  plaintiff  to  testify  that  Stefan  said  if  he  would 
not  sign  the  bill  of  sale  or  release  he  would  send  him  testate's 
prison,  and  would  make  complaint  against  him  at  Appleton ; 
that  he  had  to  sign  it;  that  he  did  not  know  for  what  he 
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would  bring  liim  to  state's  prisor ;  that  he  did  not  understand 
that  instrument  involved  title  to  real  estate.  "  He  gave  me 
$1,000  for  this  $2,477  that  he  owed  me.  I  didn't  under- 
stand at  that  time  that  I  was  deeding  away  my  property, — 
giving  title  to  it."  The  plaintiff  also  testified  that  his  law- 
yers were  not  present  when  he  signed  the  bill  of  sale  or  re- 
lease to  Stef(m;  that  he  told  his  lawyers  he  had  settled,  but 
did  not  S9,y  anything  to  them  before  that.  The  defendant, 
in  his  testimony,  denied  that  he  had  said  to  Kruaohke  that 
he  would  put  him  in  prison  if  he  did  not  make  the  bill  of 
sale.  That  he  did  not  know  whether  he  was  arrested  before 
or  after  that, —  probably  before.  That  he  had  been  arrested 
several  times.  That  he  {Stefan)  made  no  threats  al  all, 
and  never  talked  about  that  matter.  That  the  offer  of 
$1,000  came  from  one  Metzdorf  to  him,  and  he  met 
Kruschke^  and  asked  him  if  that  was  true,  and  he  said, 
"  Yes,  I  will  take  $1,000  in  cash,  and  sign  a  bill  of  sale; " 
and  "  I  told  him  I  would  give  him  $1,000  within  thirty  days ; 
that  I  had  to  raise  the  money.  'He  said  it  was  all  right, 
and  I  said  it  was  all  right ;  to  go  into  the  oflSce,  and  have 
the  bill  of  sale  drawn,  and  he  did  go,  and  I  went  into  a  side 
room  and  read  it  to  him."  That  he  heard  KruschJce  had 
been  arrested  and  taken  to  Appleton  about  that  time,  and 
he  was  subpoenaed  to  go  to  Appleton  to  appear  against  him, 
but  he  did  not  go. 

Mr.  Miles  testified,  with  regard  to  the  bill  of  sale,  that 
KruschJce  and  Stefan  came  into  his  office  and  said  that  they 
had  settled  all  their  differences  for  $1,000,  and  wanted  him 
to  make  out  the  papers ;  and  the  parties  went  into  a  private 
room  and  talked,  and  the  paper  was  read  to  Kruschke^ 
and  he  signed  it.  "  Stefan  did  not  have  the  money  at  that 
time,  and  gave  his  note.  Kruschk^  seemed  to  be  in  good 
spirits,  and  so  did  Stefan.  There  were  no  threats  made. 
Everything  was  apparently  as  friendly  as  men  could  be." 

The  court  found  that  the  purchase  of  the  lots  in  question 
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was  made  substantially  as  stated  in  the  complaint  for 
$1,800,  $1,T00  of  which  was  furnished  by  the  plaintiff  and 
$100  by  the  defendant,  he  agreeing  to  refund  to  the  plaint- 
iff one  half  of  the  money  advanced  by  him ;  and  that  on 
the  17th  day  of  October,  1883,  the  said  premises  were  con- 
veyed to  the  defendant  in  fee,  and  -the  deed  was  recorded 
on  the  20th  of  the  same  month.  That  the  plaintiff  and  de- 
fendant, from  August,  1883,  until  the  fall  of  1888,  were 
engaged  as  copartners  in  the  business  of  furniture  and  un- 
dertaking, which  was  conducted  on  the  lots  in  question, 
and  that  the  lots  were  treated  as  partnership  property  of 
said  firm  by  the  plaintiff  and  defendant.  That  the  plaintiff 
received  half  the  rents  and  profits  of  the  real  estate  up  to 
February  25,  1890,  and  resided  thereon  until  the  fall  of 
1888.  That  there  had  been  valuable  improvements  made 
on  the  lots,  and  they  are  of  much  greater  value  than  at 
the  time  of  the  purchase.  That  at  the  time  of  taking  said 
deed  in  the  name  of  the  defendant  it  was  the  understand- 
ing of  the  parties  that  the  defendant  should  subsequently 
convey  a  one-half  interest  in  said  property  to  the  plaintiff, 
as  the  plaintiff  was  embarrassed  financially;  and,  fearing 
that  he  might  be  hampered  by  creditors  who  had  claims 
against  a  firm  of  which  he  was  formerly  a  partner,  it  was 
thought  advisable  that  the  deed  to  said  property  be  retained 
in  the  name  of  the  defendant.  That  the  half  interest  was 
never  conveyed  to  the  plaintiff  for  the  reason  that  he  had 
some  difficulty  or  family  troubles  which  caused  him  em- 
barrassment. That  October  19,  1883,  the  defendant  made 
and  executed  a  note  and  mortgage  on  the  real  estate  to 
the  plaintiff  for  $5,000.  That  thereby  the  interest  of 
plaintiff  in  said  real  estate  was  expressed;  but  this  note 
and  mortgage  was  subsequently  returned  by  the  plaintiff 
to  the  defendant,  and  the  defendant  never  paid  anything 
thereon.  That  the  plaintiff  commenced  an  action  against 
defendant  for  the  purpose  of  settling  up  the  partnership 
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affairs,  including  the  real  estate  before  mentioned,  which 
action  was  settled  between  the  parties,  but  that  said  settle- 
ment was  obtained  on  the  part  of  defendant  by  means  of 
threats  of  arrest  and  imprisonment  of  plaintiff,  and  that  it 
was  because  of  such  duress  the  plaintiff  consented  to  such 
settlement,  for  fear  that  he  would  be  deprived  of  his  lib- 
erty if  he  did  not  so  consent ;  and  that  such  settlement, 
which  was  made  February  25,  1890,  for  that  reason  is  void 
and  of  no  effect.  That  it  was  admitted  on  the  trial  by  the 
defendant  in  open  court  that  prior  to  said  alleged  settle- 
ment the  plaintiff  was  the  owner  of  one  half  interest  in 
said  real  estate.  That,  while  the  plaintiff  knew  the  deed 
to  the  real  estate  was  taken  in  the  name  of  the  defendant, 
the  same  was  so  taken  in  good  faith  on  the  part  of  the  de- 
fendant. That  he  intended  to  reconvey  said  premises  upon 
demand,  but  has  since  that  time  failed*  and  refused  to  do 
so,  and  that  said  property  has  been  incumbered  by  him  in 
large  sums,  but  for  much  less  than  the  actual  value  of  the 
premises. 

As  conclusions  of  law  the  court  found  that  the  plaintiff 
is  the  owner  of  a  half  interest  in  said  real  estate,  subject  to 
mortgages  executed  thereon  prior  to  the  commencement  of 
this  action;  that  the  defendant  should  convey  a  half  inter- 
est in  said  real  estate,  subject  to  said  incumbrances,  to 
plaintiff;  and  that  he  is  entitled  to  a  judgment  herein  for 
one  half  interest  in  and  to  said  real  estate,  subject  to  such 
incumbrances,  with  costs. 

Judgment  was  entered  in  conformity  to  the  finding. 
There  is  nothing  in  the  finding  or  judgment,  however,  de- 
scribing the  mortgages  executed  on  the  premises  by  the 
defendant.     From  this  judgment  the  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  J,  J.  Miles^  attor- 
ney, and  Tomkins  cfe  Merrill^  of  counsel,  and  oral  argument 
by  Mr,  Miles  and  Mr.  W.  M.  Tomkiiis. 

For  the  respondent  there  was  a  brief  signed  by  John  F, 
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DufuT^  attorney,  and  Cate^  Jones  &  Sanborn^  of  counsel, 
and  oral  argument  by  Mr.  Dufur  and  Mr.  D,  Lloyd  Jone^, 

PiNNEY,  J.  1.  The  complaint  in  this  action  is  solely  upon 
the  ground  that,  in  fraud  of  the  agreement  mMe  between 
the  plaintiff  and  defendant  for  the  purchase  of  the  prem- 
ises in  question,  the  purchase  price  for  which  was  mainly 
paid  by  the  plaintiflF,  the  defendant,  without  the  knowledge 
or  consent  of  the  plaintiff,  procured  the  title  to  the  entire 
premises  to  be  conveyed  to  himself,  in  fraud  of  the  rights 
of  the  plaintiff,  whereas  it  was  understood  and  agreed  that 
it  was  to  be  conveyed  one  half  to  the  defendant  and  the 
other  half  to  him  in  trust  for  the  plaintiff,*  and  that  he  now 
refuses  to  recognize  the  plaintiffs  right  in  or  to  the  prem- 
ises, or  to  convey  him  his  half  thereof;  and  it  was  claimed 
that  a  trust  should  be  implied  or  held  to  result  from  these 
facts  in  favor  of  the  plaintiff  for  an  undivided  half  of  the 
property  so  purchased,  under  the  provisions  of  sees.  2077, 
2079,  R  S.,  which  allow  such  a  trust  "  where  the  alienee 
named  in  the  conveyance  shall  have  taken  the  same  as  an 
absolute  conveyance  in  his  own  name,  without  the  knowl- 
edge or  consent  of  the  person  paying  the  consideration.'^ 
And  the  complaint,  in  apt  and  proper  language,  states  a 
cause  of  action  in  favor  of  the  plaintiff  under  this  statute. 
Lounshury  v.  Purdy,  18  N.  Y.  517,  520. 

While  the  plaintiff  alleges  in  his  complaint  that  he  and 
the  defendant  were  partners  at  the  time  in  the  furniture 
and  undertaking  and  liquor  business,  it  is  alleged  that  "said 
real  estate  was  and  is  in  no  way  connected  with  the  co- 
partnership business."  The  plaintiff  produced  evidence 
tending  to  support  the  allegations  of  his  complaint,  but  it 
was  clearly  proved  that  at  the  time  of  the  purchase  the 
title  to  the  property  in  question  was  taken  in  the  name  of 
the  defendant  with  the  knowledge  and  consent  of  the 
plaintiff,  and  the  court  so  found,  in  substance.    The  com- 
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plaint  in  the  former  action  between  these  parties,  brought 
to  wind  up  and  settle  tjae  affairs  of  their  copartnership, 
which  was  verified  by  the  oath  of  the  plaintiff  in  this  ac- 
tion, was  a  solemn  admission  on  his  part  that  the  title  t<^ 
the  property  in  question  was  taken  in  the  name  of  defend- 
ant with  the  plaintiff's  knowledge  and  consent,  and  in  it  he 
alleged  that  the  partnership  was  formed  August  15,  1883, 
**  for  the  purpose  of  buying  real  estate,  erecting  buildings 
thereon  to  rent,  and  carrying  on  furniture  business  "  under 
the  agreement  therein  set  forth,  and  that,  "  pursuant  to 
said  contract,  the  said  partnership  purchased  "  the  said  real 
estate  (describing  it).  This  evidence,  although  objected  to 
by  the  plaintiff,,  was  admitted,  and  the  plaintiff,  as  well  as 
his  counsel,  insisted  throughout  the  trial  that  the  property 
in  question  was  not  partnership  property,  and  had  nothing 
to  do  with  the  partnership  enterprise.  The  defendant  tes- 
tified that  the  title  to  the  lots  was  taken  in  his  Bame  at  the 
plaintiff's  request,  and  produced  other  evidence  to  support 
that  contention,  and  the  defendant's  counsel  on  the  trial 
further  admitted  that  the  plaintiff  and  defendant  owned 
the  property  as  copartners,  but  the  title  was  taken  in  the 
defendant's  name;  so  that  the  court  found  that  it  was 
agreed  tha4i  the  defendant  should  subsequently  convey  a 
one-half  interest  therein  to  the  plaintiff.  It  was  also  found 
that  fehe  lots  were  treated  as  partnership  property  by  the 
plaintiff  and  defendant,  and  it  appeared  that  they  had  been 
largely  improved  by  the  money  and  funds  of  the  copart- 
nership in  erecting  buildings  thereon,  in  one  of  which  they 
carried  on  business. 

The  finding,  it  will  be  seen,  negatived  the  entire  ground 
for  equitable  relief  upon  which  the  complaint  was  founded, 
and  found  that  the  deed  was  taken  upon  an  express  parol 
trust,  void  under  the  statute  {EasdaWs  Adm^r  v.  liasdall, 
9  Wis.  379),  unless  it  be  held  that  the  real  estate  in  ques- 
tion was  the  partnership  property  of  the  firm.    There  was, 
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therefore,  not  a  case  of  variance  under  sees.  2669,  2670, 
R  S.,  but  a  failure  of  proof  under  sec.  2671,  "  where  the 
cause  of  action  to  which  it  was  directed  was  unproved,  not 
in  some  particular  or  particulars  only,  but  in  its  entire 
scope  and  meaning,"  which  the  statute  declares  shall  not  be 
deemed  a  case  of  variance  within  those  sections.  The  cause 
of  action  established  by  the  finding,  and  upon  which  judg- 
ment was  reiKiered,  granting  the  plaintiff  relief,  was  one 
not  stated  in  the  pleadings  or  ^n  any  manner  included  in 
the  issue.  The  one  set  out  in  the  complaint  was  founded  on 
fraud  and  breach  of  confidence,  and  the  other,  upon  which 
judgment  was  rendered,  rested  upon  what  must  be  deemed 
contractual  relations  between  the  parties ;  and  the  question 
is  whether  the  judgment  thus  rendered,  proof  having  been 
received  without  objection,  ought  to  be  sustained. 

There  are  cases  which  seem  to,  and  some  of  which  do, 
hold  that  in  such  case  the  judgment  may  be  sustained  if  the 
evidence  is  not  objected  to  at  the  trial.  Many  of  these  cases 
are  cited  in  Forcy  v.  Leona/rdy  63  Wis.  361,  but,  on  examina- 
tion, some  of  them  will  be  found  to  be  cases  of  mere  vari- 
ance and  not  of  failure  of  proof;  and  others,  cases  where, 
as  it  was  said  in  Forcy  v.  Leonard^  "  the  relief  granted  was 
consistent  with  the  case  made  by  the  complaint."  Flanders 
V,  Coitrell,  36  Wis.  564;  Matthews  v.  Baraboo,  89  Wis.  674; 
Russell  V.  Loomisy  43  Wis.  545 ;  Cordes  v,  CoateSj  78  Wis.  642. 

In  K V.  H ,  20  Wis.  239,  and  EiUrt  v.  Oshkosh,  14 

Wis.  586,  and  other  cases,  it  was  held  that  a  party  cannot 
recover  on  an  entirely  different  cause  of  action  froiji  that 
set  out  in  his  complaint,  and  in  other  cases  that  an  action 
founded  in  tort  cannot,  at  the  trial,  be  changed  into  one 
founded  on  contract,  and  vice  versa.  Anderson  'o.  Case^  28 
Wis.  505 ;  Kewaunee  Oo,  v.  Decker^  34  Wis.  378 ;  De  Graw  v. 
.  Flmore,  50  K.  Y.  1 ;  Dudley  v.  Scranton,  57  K  Y.  424,  428 ; 
Barnes  v.  Quigley,  59  W.  Y.  265,  267. 

This  case  affords  a  striking  example  of  the  impolicy,  not 
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to  say  the  impropriety,  of  the  rule  allowing  a  party  to  sus- 
tain a  judgment  on  proof  of  facts  not  in  any  manner  em- 
braced in  or  consistent  with  the  case  made  by  the  complaint, 
and  not  embraced  within  the  issue.  Here  were  several  im- 
portant issues  tried  without  any  reference  by  way  of  plead- 
ing to  the  facts  out  of  which  they  arose  in  either  complaint 
or  answer :  (1)  Whether  the  property  in  question  was  part- 
nership property,  and  conveyed  to  the  defendant  for  part- 
nership purposes;  (2)  whether  the  plaintiff  had  released  to 
the  defendant  all  claijn  to  it;  (3)  whether  this  release  was 
procured  by  undue  influence  and  duress.  Under  such  a 
practice  the  important  objects  of  written  pleadings  are  en- 
tirely lost  sight  of,  namely,  to  apprise  the  parties  respect- 
ively of  the  nature  and  ground  of  the  cause  of  action  and 
defense,  and  to  show  upon  what  grounds  the  final  judgment 
was  given,  and  what  was  adjudicated  by  it.  The  subject  is 
considered  in  the  recent  case  of  Southwick  «?.  First  Nat 
Bank.  84 'N.  Y.  428,  where  the  court  pointed  out  that  the 
proof  wholly  failed  to  establish  the  cause  of  action  alleged, 
and  it  was  said:  "This  is  not  a  case  where  the  pleadings 
can,  after  the  trial,  be  conformed  to  the  proof,  as  such  an 
amendment  would  change  substantially  the  claim  of  the 
plaintiff  as  alleged.  This  is  not  a  case  of  mere  variance  or 
mere  defect  (and  it  was  pointed  out  at  the  trial),  but  a  case 
of  failure  to  prove  the  cause  of  action  alleged  in  its  entire 
scope.  Pleadings  and  a  distinct  issue  are  essential  in  every 
system  of  jurisprudence,  and  there  can  be  no  orderly  ad- 
ministration of  justice  without  them.  If  a  party  can  al- 
lege one  cause  of  action,  and  then  recover  upon  another,  his 
complaint  will  serve  no  useful  purpose,  but  rather  to  en- 
snare and  mislead  his  adversary."  The  case  of  TruesdeU 
V,  Sarles^  104  N.  Y.  164,  167,  is  quite  in  point,  where  an 
equitable  action  was  brought  by  creditors  to  set  aside  a* 
conveyance  by  a  husband  through  third  persons  to  his  wife 
as  fraudulent,  but  it  appeared  that  it  was  for  a  good  con- 
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sideration,  and  that  there  was  no  fraudulent  intent;  and 
it  was  held  error  to  refuse  to  nonsuit  the  plaintiff,  al- 
though, as  to  creditors,  the  conveyance  might  have  been 
converted  into  a  mortgage ;  and  that  such  relief  could  only 
be  given  upon  proper  evidence  in  an  action  where  it  was 
consistent  with  the  case  made  hy  the  complaint^  and  embraced 
within  the  issue.  For  these  reasons  we  must  hold  that  the 
judgment  appealed  from  cannot  be  upheld,  and  that  the  de- 
fendant is  entitled  to  judgment  dismissing  it,  but  without 
prejudice  to  such  other  action  as  the  plaintiff  may  be  ad- 
vised should  be  brought. 

3.  The  evidence  shows,  we  tl^ink,  that  the  lots  in  ques- 
tion were  partnership  property,  used  and  treated  as  such 
by  the  parties,  and  improved  out  of  partnership  funds,  the 
title  thereto,  by  agreement,  having  been  taken  in  the  name 
of  the  defendant,  really  for  the  uses  and  purposes  of  the 
copartnership.  The  title  was  vested  just  as  the  parties 
intended  it  should  be,  and,  although  the  property  was 
realty,  in  the  estimation  of  a  court  of  equity  it  had  been 
thus  converted  into  personal  estate  for  all  partnership  pur- 
poses, and,  with  other  partnership  effects,  was  held  subject 
to  the  payment  of  firm  debts  and  losses,  and  the  return  of 
the  capital  originally  advanced  by  each  of  the  partners, 
when  the  residue,  if  any,  would  be  subject  to  division  be- 
tween the  partners,  as  profits;  and  if  it  consisted  of  real 
estate  they  would  be  entitled  to  hold  the  legal  title  as  ten- 
ants in  common.  1  Bates,  Partn.  §  282,  and  cases  cited ; 
Bird  V.  Morrison^  12  Wis.  138 ;  Fowler  v.  Bailley,  14  "Wis. 
126;  Boberts  v,  McCarty,^  Ind.  16;  Godfreys.  White^  i3 
Mich.  171, 178;  Bopp  v.  Fox,  63  111.  540;  Martin  v.  Mo7^ris, 
62  Wis.  418;  Foster's  Appeal,  74  Pa.  St.  391:  Andrew's 
Heirs  &  AdrrCrs  v.  Brmon,  21  Ala.  437;  Shanks  v.  Klein, 
104  U.  8.  18;  AUen  v.  Withrow,  110  U.  S.  119,  130.  The 
plaintiff,  therefore,  had  no  right  to  call  for  a  conveyance 
of  his  interest  as  a  tenant  in  common  of  the  lots  until  the 
Vou88  — 25 
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trust  fastened  upon  them  for  partnership  purposes  had 
been  fully  satisfied.  Until  then  the  legal  title  must  remain 
where  the  parties,  by  mutual  consent,  have  vested  it,  and 
therefore  the  remedy  of  the  plaintiff,  if  any,  was  only  by 
action  to  dissolve  the  copartnership  and  for  an  accounting 
and  proper  application  of  its  assets.  2  Bates,  Partn.  §  910. 
The  general  rule  is  that  an  action  cannot  be  maintained 
by  one  partner  against  his  copartner  for  a  partial  division 
of  th^  assets  of  the  firm,  and  this  case  does  not  fall  within 
any  recognized  exception  to  the  rule. 

It  is  contended  in  support  of  the  judgment  that,  where 
the  title  to  partnership  property  has  been  wrongfully  or 
improperly  vested  in  one  copartner,  the  other  may  main- 
tain an  action  to  have  the  legal  title  vested  in  all  the  part- 
ners according  to  the  true  intent  of  the  parties  and  its 
equitable  ownership,  without  bringing  an  action  for  dissolu- 
tion and  winding  up  the  affairs  of  the  firm.  The  cases  of 
Traphag&n  v.  JS^irt^  67  N.  Y.  30,  and  Davis  v.  DaviSy  60 
Miss.  615,  are  relied  on.  Both  of  these  were  cases  where 
real  property  had  been  acquired  with  partnership  funds  and 
for  partnership  purposes,  but  the  copartner  conducting  the 
transaction,  without  the  knowledge  or  consent  of  the  other 
partner,  had  procured  the  title  to  be  conveyed  to  him 
which  should  have  been  conveyed  to  both,  and  in  these 
cases  it  was  held  that  the  implied  and  resulting  trust  aris- 
ing out  of  such  breach  of  faith  might  be  enforced  without 
bringing  a  suit  for  dissolution  and  accounting.  But  these 
cases  are  clearly  distinguishable  from  the  present.  Hero 
there  has  been  no  violation  of  confidence  or  breach  of  faith 
by  the  defendant  in  taking  the  deed  of  the  lots  in  question 
in  his  own  name.  The  court  finds  that  it  was  so  taken  in 
good  faith,  and  was  so  taken  for  partnership  purposes-,  and 
the  lots  became  a  part  of  the  property  and  assets  of  the 
firm.  This  objection  furnishes  an  additional,  and,  as  it 
seems  to  us,  an  incontestable  ground  for  holding  that  the 
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plaintiflTs  complaint  should  be  dismissed,  but  without  prej- 
udice to  another  action,  should  he  elect  to  bring  it. 
Learned  v.  Bishop^  42  "Wis.  470. 

3.  The  release  given  in  evidence  against  the  plaintiffs 
objection  is,  on  its  face,  full  and  complete,  and  conveyed 
lo  the  defendant  all  the  plaintiff's  right,  title,  and  interest 
in  and  to  any  property  theretofore  or  then  owned  by  the 
firm  of  Stefan  &  Co.,  and  released  the  defendant  from  all 
claims  arising  out  of  the  partnership  transactions,  or  for 
any  other  cause  whatever.  Where  a  relea^  is  offered  in 
evidence  without  having  been  pleaded,  the  answer  cannot 
be  amended  at  the  trial  so  that  it  can  be  received.  Sher- 
necker  v.  Thein.  11  Wis.  556.    But  where,  as  in  this  case, 

.  the  court  received  evidence  of  the  cause  of  action  released, 
without  its  being  set  out  in  the  complaint,  without  objec- 
tion on  the  part  of  the  defendant,  and  to  which  he  had 
never  had  a  chance  to  plead,  it  would  seem  to  be  just  and 
proper  to  receive  the  release  of  such  qslusq  of  action  in 
evidence,  for,  as  to  the  new  cause  of  action,  the  defendant 
has  had  no  opportunity  to  plead,  and  ought  hot  to  be  held 
restricted  in  proof  by  his  answer  to  a  cause  of  action 
which  the  plaintiff  has  wholly  f&,iled  to  prove. 

4.  The  plaintiff,  in  rebuttal,  was  allowed,  against  the  de- 
fendant's objection,  to  give  evidence,  the  substance  of  which 
has  been  stated,  to  show  that  the  release  was  procured  by 
threats  of  arrest  and  imprisonment  of  the  plaintiff,  made 
by  the  defendant,  and  that  it  was  because  of  duress  that 
the  plaintiff  consented  to  the  alleged  settlement,  fearing 
that  if  he  did  not,  he  would  be  deprived  of  his  liberty,  and 
that,  therefore,  the  release  is  void ;  and  the  court  found  in 
favor  of  this  defense.  The  evidence  is  not  suflScient  to  sus- 
tain this  finding,  or  to  impeach  the  release  in  question. 
The  statements  of  the  plaintiff  on  this  subject  are  wholly 
denied  by  the  defendant,  and  his  denial  is  strongly  sus- 
tained by  the  testimony  of  Mr.  Miles,  who  drew  the  release 
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and  witnessed  its  execution,  and  by  testimony  tending  to 
show  that  the  parties  were  brought  together  through  the 
intervention  of  a  Mr.  Metzdorf,  who  told  the  defendant 
that  the  plaintiff  would  take  $1,000  in  full  as  a  settlement ; 
and  the  defendant,  on  meeting  plaintiff,  asked  him  if  that 
was  so,  and  he  said  he  would  sign  a  bill  of  sale  for  that 
sum,  whereupon  they  proceeded  to  the  office  of  Mr.  Miles 
and  arranged  the  matter,  the  plaintiff  taking  the  defend- 
ant's note  for  the  amount.  The  alleged  threats  did  not 
s|>ecify  any  cause  known  to  the  law  for  depriving  the 
plaintiff  of  his  liberty,  or  intimate  that  he  had  been  guilty 
of  any  legal  offense,  and  were  not  such  as  to  have  an  un- 
due influence  on  a  mind  of  reasonable  firmness,  or  to  pre- 
vent the  exercise  of  the  plaintiff's  free  will  in  making  the 
settlement.  Brown  v.  Peck,  2  Wis.  277,  278.  The  evidence 
furnishes  no  ground  for  holding  that  the  plaintiff  was  un- 
duly influenced,  or  his  free  will  overpowered,  by  the  al- 
leged threats. 

For  these  reasons  the  judgment  of  the  circuit  court  must 
be  reversed,  and  the  cause  remanded  with  directions  to  dis- 
miss the  plaintiff's  complaint  without  prejudice  to  another 
action. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  accordingly. 


PoHN  Manufacturing   Company,  Respondent,  vs.  Htnes, 

Appellant. 

October  ee  —  November  15,  1892. 

Sale  of  chattels:  Delivery:  Vendor's  lien:  Insolvency  of  vendee. 

Plaintiff  sold  a  large  quantity  of  lumber  in  piles,  the  vendees  Riving 
their  notes  for  the  purchase  price,  and  having  the  right  to  take  and 
ship  away  at  any  time  a  quantity  not  exceeding  in  value  $10,000 
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more  than  they  had  paid  in  caslk  The  vendees  became  insolvent, 
(6,000  of  their  $10,000  credit  being  unexhausted.  The  lumber  not 
shipped  away  by  them  had  remained  all  the  time  in  the  actual 
possession  of  plainti£L  Heldj  that  plaintiff  might  enforce  its  lien 
.thereon  for  the  unpaid  purchase  money,  as  against  the  yendees  or 
attaching  creditora 

APPEAL  from  the  Circuit  Court  for  Ashland  County. 

The  action  is  replevin  to  recover  a  quantity  of  lumber. 
The  complaint  is  in  the  usual  form.  The  defendant  an- 
swered :  (1)  A  general  denial ;  and  (2)  that  he  is  sheriflf  of 
Ashland  county  and  as  such  took  the  lumber  in  controversy, 
which  is  alleged  to  be  the  property  of  the  firm  of  H.  B. 
Nease,  Son  <fe  Co.,  by  virtue  of  a  pertain  writ  of  attachment 
issued  out  of  the  circuit  court  of  that  county,  in  an  action 
brought  therein  in  which  the  Keystone  Lumber  Company 
is  plaintiff  and  the  said  firm  of  H.  B.  Nease,  Son  &  Co.  is 
defendant 

In  September,  1890,  the  plaintiff  company  purchased  of 
W.  R  Sutherland  the  lumber  to  be  thereafter  cut  from 
certain  logs  at  Sutherland's  sawmill  in  Ashland.  Such  logs 
were  thereafter  sawed  in  said  mill,  and  the  lumber  there- 
from piled  on  Sutherland's  dock.  Plaintiff  paid  for  the 
lumber,  and  took  actual  possession  thereof.  It  remained 
on  such  dock,  pursuant  to  an  arrangement  between  plaint- 
iff and  Sutherland,  until  it  was  seized  by  the  defendant 
under  the  attachment. 

After  such  lumber  was  so  sawed  and  piled,  the  plaintiff 
and  the  firm  of  H.  B.  Nease,  Son  &  Co.,  entered  into  the 
following  contract  in  writing: 

"St.  Paul,  Minn.,  Feb.  25, 1891. 

*^  ff.  B.  Nease^  Son  <k  Co.^  Saginawy  Mich. —  Gentlemen: 
We  will  sell  you  the  stock  of  pine  lumber  now  in  pile  in 
the  dock  of  W.  R  Sutherland  at  Ashland,  known  as  the  '90 
cut,  amounting  to  2,240,000  feet  more  or  less,  described  as 
follows:  25  piles  of  1  &  ^  inch,  15  piles  of  2-inch,  12  piles 
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of  1-inch  selects,  38  piles  of  1-inch  common,  at  the  rate  of 
$18.00  per  M.  feet;  terms,  90  days  from  date,  without  in- 
terest; the  whole  amount  to  be  settled  for  in  paper  due  in 
90  days  from  this  date ;  any  overtime  to  be  settled  for  at 
7  per  cent,  interest ;  all  loading  and  shipping  to  be  done  at 
your  expense;  provided,  that  at  any  time  you  desire  to 
ship  lumber  to  exceed  $10,000  in  value,  such  excess  to  be 
paid  us  in  cash,  and  indorsed  on  notes ;  our  intention  being 
to  give  you  a  credit  line  at  any  time  not  to  exceed  $10,000. 
Any  money  paid  us  in  advance  of  maturity  of  paper,  you 
to  have  the  benefit  of  the  interest  at  the  rate  of  7  per  cent. 
for  the  unexpired  time.    Yours,  respectfully, 

"BoHN  Manufaoturikg  Company, 

"  Accepted,  G.  W.  Bohk,  Secretary. 

"H.  B.  Neasb,  Son  &  Company." 

By  further  agreement,  not  reduced  to  writing,  the  par- 
ties to  the  above  contract  stipulated  that  the  lumber  should 
be  inspected  and  measured  by  one  Rose  when  shipped. 

The  firm  gave  its  notes  for  the  lumber  pursuant  to  the 
estimated  quantity  thereof  in  the  agreement,  and  on 
June  24,  1891,  $5,000  of  such  notes  became  due  and  were 
protested  for  nonpayment,  and  ever  since  that  date  the 
firm  has  been  insolvent.  Before  that  time  the  firm  had 
shipped  $16,000  worth  of  the  lumber  at  the  contract  price, 
and  had  paid  on  account  thereof,  or  on  notes  given  there- 
for, in  cash,  $12,000.  The  plaintiff  thereupon  refused  to 
allow  any  more  of  the  lumber  to  be  shipped  by  the  pur- 
chaser, and  no  more  was  shipped.  No  further  payments 
were  made  upon  the  contract.  Other  notes  so  given  for 
the  price  of  the  lumber,  to  a  large  amount,  were  also  pro- 
tested for  nonpayment  as  they  became  due. 

The  action  of  the  Keystone  Lumber  Company  against 
the  firm  of  H.  B.  Nease,  Son  &  Co.  was  commenced  July  20, 
1891,  and  the  attachment  was  issued  and  the  lumber  levied 
upon  by  the  defendant  sheriif  on  the  same  day. 
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At  the  close  of  the  trial  the  circuit  court  directed  the 
jury  to  return  a  verdict  for  the  plaintiflf,  and  the  same,  in 
due  form,  was  returned  accordingly.  A  motion  by  defend- 
ant for  a  new  trial  was  denied,  and  judgment  rendered  for 
the  plaintiff  pursuant  to  the  verdict  The  defendant  ap- 
peals from  the  judgment. 

For  the  appellant  there  was  a  brief  by  Tomhim  cfe  Mer- 
riUj  and  oral  argument  by  W.  M.  Toinkms.  They  con- 
tended, inter  aZia^  that  the  goods  were  sold  on  credit,  and 
as  soon  as  the  notes  were  given  and  accepted  the  right  of 
property  vested  at  once  in  the  vendees,  and  they  were  im- 
mediately entitled  to  the  possession.  Leonard  v.  Davis,  1 
Black,  476,  483 ;  SeweU  v.  Eaton,  6  Wis.  490 ;  Morrow  v.  De- 
laney,  41  id.  149;  PraU  v.  Peck,  70  ii  620;  Thayer  v.  Da- 
visj  76  id.  205.  When  the  purchasers  went  on  shipping  the 
lumber,  they  in  effect  took  actual  possession  of  the  lumber, 
and  title  and  possession  vested  in  them.  Cook  v.  Va?i 
Homey  76  Wis.  520 ;  Jenkinson  v.  Monroe  Bros.  61  Mich. 
454.  In  order  that  conditions  may  be  of  any  effect  as  to 
third  parties,  the  contract  of  sale  must  be  filed.  R  S.  sec. 
2317;  Williams  v.  Porter,  41  Wis.  422;  Wadleigh  v.  Buck- 
inghami,  80  id.  230. 

For  the  respondent  there  was  a  brief  by  Lewis  <fe  Hallam 
and  J. «/.  Miles,  and  oral  argument  by  Mr.  Miles  and  Mr.. 
O.  B.  Levns. 

Lton,  C.  J.  There  is  no  ambiguity  in  the  written  agree- 
ment between  plaintiff  and  the  firm  of  H.  B.  Nease,  Son  & 
Co.,  dated  February  25, 1891,  for  the  sale  and  purchase  of 
the  lumber  in  controversy.  Under  such  agreement  the 
firm  was  entitled  to  receive  $10,000  worth  of  the  lumber 
on  giving  their  notes  for  the  contract  price  of  the  whole  of 
the  lumber  purchased,  payable  in  ninety  days  from  the  date 
of  the  contract,  and  was  entitled  to  ship  the  remainder  of 
the  lumber  by  paying  therefor  in  cash  at  the  time  the  same 
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should  be  shipped ;  the  amount  so  paid  to  be  indorsed  on 
such  notes.  When  the  defendant,  the  sherifif,  levied  the  at- 
tachment of  the  Keystone  Lumber  Company  upon  the 
lumber,  the  purchaser  had  given  plaintiff  its  notes  for  the 
estimated  quantity  of  lumber  at  the  contract  price,  had 
shipped  $16,000  worth  of  it,  and  had  paid  $12,000  in  cash 
on  account  thereof;  hence  the  stipulated  credit  given  the 
purchaser  by  the  agreement  lacked  $6,000  of  being  ex- 
hausted, and  by  the  terms  of  the  agreement  the  firm  was, 
or  but  for  its  insolvency  would  have  been,  entitled  to  ship 
$6,000  worth  more  of  the  lumber  without  making  any  fur- 
ther cash  payment  therefor. 

For  the  purposes  of  this  case  we  shall  assume  that  the 
title  to  the  lumber  passed  to  the  purchaser,  under  the  agree- 
ment, when  it  executed  to  the  plaintiff  its  notes  for  the 
estimated  contract  price  thereof,  and  that  when  the  attach- 
ment was  levied  the  purchasing  firm  would,  but  for  its  in- 
solvency, have  had  the  absolute  right  to  ship  $6,000  worth 
of  the  lumber.  Of  course,  the  purchaser  had  the  right,  in 
any  event,  to  ship  all  of  the  lumber  on  paying  the  unpaid 
contract  price  therefor. 

But,  after  such  agreement  was  entered  into  and  $16,000 
worth  of  the  lumber  had  been  shipped  by  the  firm  under 
it,  the  firm  became  insolvent.  It  failed  in  business,  its  notes 
given  for  the  price  of  the  lumber  went  to  protest,  and 
nothing  has  since  been  paid  on  them.  Although,  generally, 
the  purchaser  of  goods  on  credit  is  entitled  to  the  imme- 
diate possession  of  them,  that  right  is  defeated  if  he  be- 
comes insolvent  before  he  obtains  actual  possession ;  and  in 
such  case  the  vendor  may  retain  the  goods  and  enforce  his 
lien  thereon  for  the  unpaid  purchase  money.  If,  however, 
the  purchaser  obtains  the  actual  possession  of  the  goods, 
the  lien  is  gone,  notwithstanding  his  insolvency.  It  is 
claimed  for  defendant  that  when  he  levied  the  attachment 
the  debtor  firm  was  in  the  actual  possession  of  the  lumber. 
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By  directing  a  verdict  for  .plaintiff  the  circuit  court  neces- 
sarily held  that  the  undisputed  evidence  proved  that  the 
plaintiff  was  then  in  the  actual  possession  of  the  lumber. 
The  controlling  question  is,  Was  such  ruling  correct?  The 
proof  is  that  the  firm  of  H.  B.  Nease,  Son  &  Co.  never  ex- 
ercised any  control  over  the  mass  of  the  lumber.  The  same 
remained  on  Sutherland's  dock,  under  an  agreement  be- 
tween the  latter  and  plaintiff,  to  which  the  purchasing  firm 
never  became  a  partj^  and  in  which  they  never  acquired 
any  interest. .  The  lumber  which  was  shipped  was  delivered 
to  the  purchaser  for  shipment  by  plaintiff's  agent,  after 
being  inspected  and  measured  by  the  person  agreed  upon 
for  that  purpose  by  plaintiff  and  the  purchaser.  Such  agent 
was  constantly  in  charge  of  the  lumber  on  the  dock,  and 
no  one  else  interfered  with  it,  or  attempted  to  do  so,  until 
the  sheriff  seized  it  utider  the  attachment.  Before  such 
seizure,  and  after  the  purchaser  became  insolvent^  such 
agent,  acting  under  the  special  direction  of  plaintiff,  refused 
to  deliver  to  the  purchaser  any  more  lumber  tp  be  shipped, 
and  sent  a  vessel  away  empt}'  which  the  purchaser  had  sent 
to  Ashland  for  a  cargo  of  the  lumber.  Such  agent  was  also 
present,  in  charge  of  the  lumber,  when  the  sheriff  levied 
the  attachment  upon  it,  and  objected  to  the  proceeding. 
In  all  this  the  purchaser  acquiesced  without  objection,  and, 
after  the  attachment  was  levied,  joined  in  a  rescission  of  the 
agreement  of  February  25, 1891,  for  the  sale  and  purchase 
of  the  lumber.  The  above  facts  are  proved  by  the  undis- 
puted testimony,  and  we  think  they  show  conclusively  that 
the  plaintiff  retained  the  actual  possession  of  the  lumber, 
and  hence  was  in  a  position  to  assert  and  enforce  a  lien 
thereon  for  the  unpaid  purchase  money,  not  only  against 
the  purchaser,  but  against  the  attaching  creditor  and  the 
sheriff,  who  represents  such  creditor. 

Authorities  to  sustain  the  legal  propositions  herein  stated 
are  very  numerous  and  uniform.    A  full  and  satisfactory 
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Statement  and  discussion  of  those  propositions  may  be  found 
in  Benj.  Sales  (Bennett's  Am.  ed,  1888),  bk.  5,  pt.  1,  ch.  2, 
§§  768-774.  Arnold  v.  Delano,  4  Cush.  33,  the  opinion  in 
which  was  written  by  Chief  Justice  Shaw,  is  a  very  instruct- 
ive case  on  the  same  subject.  We  conclude  that  the  oourt 
properly  directed  a  verdict  for  the  plaintiff. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Ellis,  County  Judge,  Respondent,  vs.  Johnson  and  others, 
Appellants. 

October  £6  —November  15, 189S. 

Estates  of  decedents:  Breach  of  administrator's  bond. 

The  failure  of  an  administrator  to  make  or  return  any  inventory  or 
to  administer  the  estate  is  a  breach  of  his  bond,  for  which  an  ac- 
tion may  be  maintained  under  subd.  3,  sec.  4014,  R.  S. 

APPEAL  from  the  Circuit  Court  for  Ashland  Coniity. 

On  November  7,  1887,  Henry  M.  Johnson,  domiciled  in 
Ashland  county,  died  intestate.  On  February  7,  1888,  the 
defendant  Anna  M.  Johnson  was  duly  appointed  adminis- 
tratrix of  his  estate,  and  thereupon  ordered  to  file  a  bond 
in  the  sum  of  $2,000,  and  on  the  same  day  she,  as  principal, 
and  the  defendants  Mattson  and  VaUtead,  as  sureties,  exe- 
cuted and  filed  with  said  county  judge  a  bond,  as  required 
by  the  statute,  in  the  penal  sum  of  $2,000,  conditioned  to 
the  effect  that  if  the  said  Anna  M.  Johnson  should  make 
and  return  to  said  county  court  within  three  months  there- 
after a  true  and  perfect  inventory  of  all  the  goods,  chattels, 
rights,  credits,  and  estate  of  said  Henry  M.  Johnson,  de- 
ceased, which  should  come  to  her  possession  or  knowledge, 
or  to  the  possession  of  any  other  person  for  her,  and  ad- 


Digitized  by  VjOOQIC 


Wis.]  august  TERM,  1892.  .   396 

\ 

Ellis  vs.  Johnson  and  other& 

minister  according  to  law  all  the  goods,  chattels,  rights, 
credits,  and  estate  of  said  deceased  which  should  at  any 
time  come  to  her  possession  or  to  th^  possession  of  any 
other  person  for  her,  and  out  of  the  same  pay  and  dis- 
charge all  debts  and  charges  chargeable  on  the  same,  or 
such  dividends  thereon  as  should  be  ordered  and  adjudged 
by  the  said  county  court,  and  further  should  render  a  just 
and  true  account  of  her  administration  to  said  county  court 
within  one  year  thereafter  or  at  any  other  time  when  re- 
quired by  said  court,  and   would  perform  all  orders  and 
judgments  of  said  county  court,  then  the  said  obligatibn 
to  be  void  and  of  no  effect,  or  else  to  abide  and  remain  in 
full  force  and  virtue.    Within  three  months  after  her  said 
appointment  and  the  execution  and  filing  of  said  bond,  a 
large  amount  of  real  and  personal  property  came  into  her 
possession,  but  she  failed  and  neglected  to  make  and  re- 
turn any  inventory  thereof,  and  none  has  ever  been  made. 
Upon' due  notice  given,  claims  were  proved  and  allowed 
against  said  estate  by  said  county  court  October  30, 1888, 
to  the  amount  of  $610.62.    On  April  4,  1891,  and  after 
more  '  than  sixty  days  had  elapsed  since  the  expiration 
of  the  time  fixed  by  the  court  for  creditors  to  present  and 
prove  their  claims,  the  said  creditors  petitioned  said  county 
court  to  prosecute  said  bond,  and  the  same  was  ordered  ac- 
cordingly.   On  April  8, 1891,  this  action  was  conimenced 
on  said  bond  against  said  defendants  by  service  of  the 
summons  on  them.    On  April  27, 1891,  the  defendants  ap- 
peared in  the  action  by  attorneys.    On  June  17, 1891,  the 
complaint  in  this  action  was  served  on  the  attorneys  so  ap- 
pearing for  the  defendants.    The  defendants  made  default 
in  said  action  and  served  no  answer  or*  demurrer  therein. 
On  October  26^  1891,  and  upon  due  notice,  judgment  was 
rendered  to  the  effect  that  the  plaintiff,  as  such  county 
judge,  do  have  and  recover  of  the  said  defendants  $694.87 
damages,  the  same  being  the  aggregate  amount  found  due 
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the  several  creditors  mentioned,  together  with  the  costs 
and  disbursements  in  this  action.  From  that  judgment  the 
defendants  appeal. 

For  the  appellants  there  was  a  brief  by  Tomkins  <&  Mer- 
rillj  and  oral  argument  by  W.  M.  Tomkins.  They  con- 
tended that  the  action  is  brought  under  subd.  1,  of  sea 
4014,  because  the  complaint  demands  specific  relief  for  the 
creditors  named.  If  brought  under  subd.  3,  it  would  be 
for  the  benefit  of  all  persons  interested  in  the  estate.  Jo- 
hrnines  v.  Yotrngs^  45  Wis.  445. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  liossman  <6  Foster. 

Cassodat,  J.  No  objection  is  made  against  the  action 
being  brought  by  and  in  the  name  of  the  county  judge.  In 
fact,  the  statute  expressly  authorized  the  action  to  be  so 
brought.  Sec.  4015,  R  S.  The  appeal  appears  to  have 
been  taken  upon  the  theory  that  the  cause  of  action  sought 
to  be  alleged  in  the  complaint  was  a  failure  of  the  adminis- 
tratrix to  comply  with  subd.  1  of  sec.  4014,  R  S.,  but  that 
the  complaint  is  insufficient  for  that  purpose,  since  it  fails 
to  allege  that  she  had  been  ordered  by  the  county  court  to 
pay  any  of  the  creditors  or  claims  therein  namend,  or  that 
any  demand  had  been  made  upon  her  to  pay  the  same  by 
any  of  said  creditors  or  otherwise.  This,  however,  is  a  mis- 
apprehension of  the  theory  of  the  complaint.  The  cause  of 
action  alleged,  manifestly,  is  that  the  several  creditors 
named  in  the  complaint  are  aggrieved  by  the  administra- 
trix's maladministration  of  the  estate  in  failing  to  perform 
the  duties  imposed  upon  her  by  the  statutes;  that  is  to  say, 
in  failing  to  make-  and  return  any  inventory  of  the  estate 
which  came  into  her  possession,  within  the  time  prescribed, 
or  at  all  (sec.  3821) ;  and  also  in  failing  to  administer  said  es- 
tate as  mentioned  in  the  foregoing  statement.  Such  fail- 
ures operated  as  a  breach  of  the  conditions  of  the  bond, 
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and  authorized  a  recov.ery  under  the  third  subdivision  of 
sec.  4014. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Benz,  Bespondent,  vs.  Wiedenhoeft,  Appellant. 

October  S6  —  November  15, 1892. 

Slander, 

The  complaint  alleged  that  defendant  said,  of  and  concerning  picuntiff : 
"  Tbe  whip  was  used  in  the  bam.  There  was  some  monkey  work 
going  on  there.  I  wiU  tell  you  who  it  was  some  other  time ;  *'  and 
afterwards :  '*  It  was  Lizzie  B,  [plaintifif]  and  WilUe  D.  that  was 
caught  in  the  bam  in  the  crib."  Held,  that  the  words  were  not 
actionable  per  se;  and,  no  facts  being  alleged  by  way  of  induce- 
ment showing  that  they  were  to  be  given  other  than  their  ordinary 
meaning,  and  no  special  damages  being  alleged,  the  complaint  did 
not  state  a  cause  of  action. 

APPEAL  from  the  Circuit  Court  for  Ashland  County. 

Slander.  The  material  allegations  of  the  complaint  were 
as  follows:  "That  on  or  about  the  22d  day  of  June,  1891, 
at  the  county  of  Ashland,  in  the  state  of  Wisconsin,  the 
defendant,  contriving  to  injure  the  plaintiff  in  her  reputa- 
tion, aiid  to  bring  her  into  public  contempt  and  ridicule, 
did  in  a  public  place,  in  a  certain  discourse,  in  the  presence 
and  hearing  of  divers  persons,  wrongfully  and  maliciously 
speak  the  following  false  and  defamatory  words  of  and 
concerning  the  plaintiff,  Lizzie  Benz:  *The  whip  was  used 
in  the  barn.  There  was  some  monkey  work  going  on  there. 
I  will  tell  you  who  it  was  some  other  time;'  and  shortly 
after,  to  wit,  on  the  22d  day  of  June,  1891,  the  defendant, 
in  another  discourse,  in  a  public  place,  and  in  the  presence 
and  hearing  of  divers  persons,  in  relation  to  the  same  mat- 
ter, unlawfully  and  maliciously  spoke  of  and  concerning 
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the  plaintiff,  Lizzie  Benz^  the  following  false  and  defama- 
tory words :  *  It  was  Lizzie  Benz  and  Willie  Drott  that 
was  caught  in  the  barn  in  the  crib;'  meaning  and  intend- 
ing to  convey,  by  the  use  of  the  above  language,  that  the 
plaintiff  and  one  Willie  Drott  had  been  in  the  crib  in  the 
cow  barn  together  for  the  purpose  of  having  illicit  sexual 
intercourse,  and  that  they  were  so  caught,  and  that  a  cer- 
tain whip  was  used  in  driving  them  out  of  said  barn.  By 
means  of  which  said  false  and  defamatory  words  so  spoken 
as  aforesaid  the  plaintiff  has  been  injured  in  her  name,  fame, 
and  feelings,  in  the  sum  of  two  thousand  five  hundred 
dollars.''    The  answer  was  a  general  denial. 

Upon  the  trial  the  defendant  objected  to  the  introduction 
of  any  evidence  under  the  complaint,  because  the  complaint 
did  not  state  a  cause  of  action,  the  language  charged  not 
being  slanderous  per  se^  and  not  charging  any  offense.  The 
objection  was  overruled,  and  exception  taken,  A  verdict 
for  the  plaintiff  was  rendered,  upon  which  judgment  fol- 
lowed, and  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Tomkina  <&  Mer^ 
riU^  and  oral  argument  by  W.  M.  Tomhins. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Roamian  <&  Foster. 

WiNSLow,  J.  The  demurrer  ore  tenus  should  have  been 
sustained.  The  words  charged  to  have  been  uttered  are 
not  actionable  per  se.  In  their  usual  and  ordinary  meaning 
they  impute  no  criminal  offense.  Their  meaning  cannot  be 
enlarged  by  innuendo,  and  no  facts  are  alleged  by  way  of 
inducement  which  tend  to  show  that  the  meaning  to  be 
given  them  is  different  from  the  ordinary  or  usual  meaning. 
Weil  V.  Schmidt^  28  Wis.  137.  Neither  are  any  special 
damages  alleged.    The  complaint  states  no  cause  of  action. 

By  the  Court — Judgment  reversed,  and  action  remanded 
for  further  proceedings  according  to  law. 
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Challoneb  and  another,  Eespondents,  vs.  Boyington  and 
another,  Appellants, 

October  S6  ^  Novenfiber  15, 1898. 
Sale  of  chatteU:  Payment  by  note  of  third  perBon:  Burden  of  proof 

The  terms  of  payment  for  machinery  sold  by  plaintiffs  to  defendants 
were,  "Cash  at  the  end  of  thirty  days  trial,  or  note,  with  interest^ 
due  in  ninety  days.*'  At  the  end  of  twenty  days,  a  corporation  to 
which  defendants  had  ordered  the  machinery  to  be  sent  expressed 
satisfaction  therewith  and  sent  its  note  to  plaintiffs  for  the  price. 
Held,  that  there  was  then  no  pre-existing  debt  of  defendants  for 
such  price,  and  that  therefore  the  presumption  is  that  when  plaint- 
iffs accepted  such  npte  they  took  it  inpayment  for  the  machinery. 

APPEAL  from  the  Circnit  Court  for  Price  County. 

The  allegations  of  the  pomplaint,  in  substance,  are  that 
the  plaintiffs  are  copartners,  as  well  as  the  defendants,  and 
that  on  the  25th  day  of  January,  1890,  they  sold  and  deliv- 
ered to  the  defendants,  on  their  order,  an  18-inch  block 
shingle  machine  and  a  smaller  machine,  and  the  iron  parts 
for  others,  all  at  the  agreed  price  of  $2,216.75,  upon  the 
terms  that  the  defendants  should  take  the  machinery  on 
thirty  days  trial,  and,  if  at  the  end  thereof  it  was  satisfac- 
tory, payments  were  to.  be  made  in  cash,  or  their  note, 
with  interest,  due  in  ninety  days ;  that  the  defendants  re- 
ceived it  upon  these  terms,  and  the  trial  thereof  was  satis- 
factory, but  they  neglected  and  refused  to  pay  said  sum, 
with  interest  from  said  date,  according  to  the  terms  of  said 
sale,  or  to  give  their  note  therefor,  as  alleged ;  that,  as  se- 
curity for  the  payment  of  said  amount,  the  defendants,  on 
the  28th  day  of  May,  1890,  delivered  to  plaintiffs  a  promis- 
sory note  of  the  Cypress  Lumber  Company  for  said  sum, 
payable  in  ninety  days  from  that  date,  and  plaintiffs  re- 
ceived the  note  for  that  purpose ;  that  at  its  maturity  the 
Cypress  Lumber  Company  was  unable  to  pay  the  same, 
and  the  plaintiffs  accepted  a  new  note  for  a  like  sum,  with 
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interest  namely,  $2,289,  in  lieu  thereof,  executed  by  the 
said  company,  payable  October  29,  1890,  and  the  former 
note  was  given  up  to  the  defendants;  that  upon  the  ma- 
turity of  said  last-named  note  the  Cypress  Lumber  Com- 
pany was  unable  to  pay  it,  and  the  plaintiffs  again  accepted 
of  the  defendants  a  new^ote,  executed  by  said  company, 
in  renewal  of  the  old  ojie,  and  for  the  same  purpose,  due 
December  29,  1890,  and  entered  the  time  of  payment  ac- 
cordingly, and  at  the  same  time  delivered  up  the  old  note 
of  the  Cypress  Lumber  Company ;  that  upon  the  maturity 
of  said  last-named  note  the  said  company  was  unable  to 
meet  it,  and  the  plaintiffs,  at  the  request  of  the  defend- 
ants, accepted  of  them  two  notes  of  the  said  company,  due 
in  four  and  five  months  from  their  date,  to  wit,  January  2, 
1891,  for  $1,144.86,  with  interest;  that  said  notes  were 
accepted  for  the  same  purposes  as  the  former  ones,  and 
,that  thereafter,  on  the  31st  of  January,  1891,  plaintiffs 
took,  as  additional  security  of  the  defendants,  four  shares 
of  stock  in  said  company,  held  by  said  defendants  person- 
ally;  that  one  of  said  last-named  notes  became  due  May  2, 
1891,  and  has  not  been  paid.  Plaintiffs  bring  into  court, 
for  return  to  said  defendants,  said  note  and  an  assignment 
to  them  of  said  four  shares  of  stock  of  the  Cypress  Lumber 
Company,  and  the  plaintiffs  demand  judgment  against  the 
defendants  for  the  sum  of  $1,108.38,  with  interest  from  the 
25th  of  February,  1890.  The  answer  was  a  general  denial. 
The  cause  was  tried  by  a  jury,  and  a  special  verdict  taken, 
consisting  of  the  answers  to  ten  questions,  the  first  five  of 
which  were  answered  by  direction  of  the  court,  and  to  the 
effect  that  the  plaintiffs  and  defendants,  respectively,  were 
copartners  as  set  forth  in  the  complaint,  and  that  the  Cy- 
press Lumber  Company  was  a  corporation  organized  under 
the  laws  of  the  state  of  Wisconsin;  that  the  plaintiffs  sold 
and  delivered  the  goods  described  in  the  complaint  for  the 
sum  of  $2,216.75,  to  be  paid  for  February  25,  1890,  and 
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they  proved  satisfactory  on  trial  to  the  purchasers ;  that 
the  goods  had  not  been  paid  for  by  any  one,  except  by  the 
unpaid  promissory  notes  described  in  the  complaint ;  and 
that  the  plaintiffs  had  returned  all  of  said  notes  except 
those  dated  January  2,  1891,  and  they  delivered  the  nbte 
of  $1,144.86  and  the  four  shares  of  stock  into  court  on  the 
commencement  of  the  action,  as  alleged.  The  jury,  having 
been  charged  in  the  law,  answered  the  remaining  questions 
to  the  following  eflPect,  namely :  (1)  The  plaintiffs  sold  and 
delivered  their  goods  through  their  agent,  Euttman,  on  the 
individual  credit  of  defendants.  (2)  They  did  not  sell  and 
deliver  said  goods  to  the  Cypress  Lumber  Company  on  its 
credit,  through  its  officers  or  agents.  (3)  The  plaintiffs 
did  not  accept  the  notes  of  the  Cypress  Lumber  Company, 
described  in  the  complaint,  or  any  of  them,  in  full  payment 
and  satisfaction  of  their  claim.  (4)  They  accepted  all  of 
said  notes  as  additional  security,  without  releasing  their 
alleged  claim  against  the  defendants.  (5)  The  plaintiffs 
accepted  the  notes  of  the  Cypress  Lumber  Company,  dated 
January  2,  1891,  due  in  four  and  five  months,  respectively, 
only  as  additional  security,  without  releasing  their  claim 
against  defendants. 

One  of  the  plaintiffs  testified  that  they  received  from  the 
defendants  an  order  by  mail  for  some  shingle  machinery, 
including  a  hand  machine.  The  order  was  dated  Novem- 
ber 18,  1889,  addressed  to  the  plaintiffs,  and  signed  by  the 
defendants,  directing  them  to  etiter  their  order  for  the 
machinery  to  be  shipped  December  20,  1889,  "  terms  of 
payment  to  be  cash  at  the  end  of  thirty  days'  trial,  or  note, 
with  interest,  due  in  ninety  days."  Other  orders  were  pro- 
duced, one  dated  the  25th  of  November,  1889,  saying  they 
had  "  decided  to  take  the  hand  machine, —  one  same  as  you 
showed  Aticell  when  there  last  week, —  and  will  pay  for  it, 
as  you  kindly  stated  we  could,  during  the  coming  summer; " 
another  letter,  dated  December  30,  1889,  stating  that  they 
Vol.  83—26 


Digitized  by  VjOOQIC 


402  SUPREME  COURT  OF  WISCONSIN".  [83 

Challoner  and  another  vs.  Bojington  and  another. 

would  be  pleased  to  have  plaintiffs  make  for  them  as  fine  a 
machine  as  they  ever  made,  and  that  they  would  send  them 
shipping  directions  in  a  few  days,  and  also  orderino^  some 
machinery;  and  another,  dated  January  8, 1890,  directing  a 
modification  of  former  order,  and  that  all  should  be  shipped, 
by  way  of  certain  railroads,  to  the  Cypress  Lumber  Com- 
pany, at  Sherrill,  Ark.  Witness  stated  the  goods  were 
shipped,  in  accordance  with  the  directions,  January  25, 
1890;  that  an  invoice  was  made  of  them  to  the  defendants, 
and  mailed  to  them,  but  the  goods  were  not  paid  for  in 
accordance  with  the  terms  of  the  contract ;  that  they  re- 
ceived a  note  of  a  third  person,  about  the  last  of  May,  1890, 
in  a  letter  dated  Sherrill,  Ark.,  May  28,  1890,  addressed  to 
the  plaintiffs  at  Oshkosh,  Wis.,  as  follows :  "  Gentlemen : 
We  have  run  your  ten-block  shingle  machine  now  about 
twenty  days,  and  am  very  well  satisfied  with  it,  only  we 
have  not  been  able  to  reach  100  M.  per  day  yet.  Inclosed 
you  will  find  our  note  for  $2,216.75  on  ninety  days,  in  pay- 
ment for  the  machine.  Cypeess  Lumber  Co.  Per  J.  N. 
BoYiNGTON,  Treas."  Witness  said  the  note  was  not  paid ; 
was  renewed  by  the  Cypress  Lumber  Company;  that  IF.  E. 
Boyington  made  application  for  its  renewal  by  letter  dated 
August  25,  1890,  to  the  plaintiffs,  saying:  "Yours  of  the 
12th  was  forwarded  to  me  here.  I  inclose  you  one  note 
for  $2,216.75,  for  sixty  days,  a  remit  [renewal]  of  the  one 
due  Aug.  1,  1890.  I  will  send  you  the  interest  as  soon  as 
I  return  to  Sherrill.  W.  E.  Boyington;"  that  they  did  not 
get  the  note  of  the  defendants  Boyington  or  Atioell^  or  any 
other  note  than  of  the  Cypress  Lumber  Company.  The 
interest  was  not  paid,  nor  the  renewal  note.  "It  was  re- 
newed still  further  by  the  defendant  Boyington  in  our  ofiice 
in  October.  He  stated  that  they  were  not  able  to  pay,  and 
would  like  a  renewal.  We  kicked  a  little,  and  finally  con- 
sented. Boyington  promised  to  meet  that  note  when  it  was 
due.     He  said  Boyington  <&  Atwell  were  not  able  to  pay 
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it.**  At  the  end  of  ninety  days  Mr.  Atwell  wished  a  fur- 
ther extension,  because  he  could  not  pay,  and  plaintiffs  in- 
sisted upon  security  or  partial  payment,  and  a  new  note 
for  the  balance.  Atwell  said  they  would  be  glad  to  pay 
the  note,  but  were  unable  to  do  so  at  that  time.  ''After 
some  correspondence,  they  sent  us  two  other  notes  of  the 
Cypress  Lumber  Company  to  renew  them,  and  four  shares 
of  stock  of  the  Cypress  Lumber  Company, —  two  individ- 
ual shares  of  Boyington^s  and  two  of  Mr.  AtwelVa^  $1,000 
each, —  by  letter  from,  defendant  Boyington.  By  terms  of 
the  order  we  were  to  ship  the  machinery  about  the  19th  or 
20th  of  December,  and  we  received  instructions  to- delay 
shipments  from  the  defendants  by  letter  dated  December 
24,  1889.  Some  one  paid  interest  on  this  account.  I  do 
not  know  who."  January  27,  1891,  the  Cypres^  Lumber 
Company  wrote  to  Mie  plaintiffs,  sending  them  its  notes  for 
$1,144.86  and  $1,144.87,  to  take  the  place  of  a  note  they 
held  against  it  of  $2,289.73,  and  inclosing  shares  Nos.  1 
and  2  of  the  defendant  Boyington^  and  shares  Nos.  20  and 
21  of  F.  P.  Atwell^  in  the  company,  as  security  for  the  pay- 
ment, and  stating  that  "  we  could  not  see  our  way  clear  to 
give  you  a  mortgage  on  the  plant  for  your  claim  as  you 
wished  us  to  do.  Please  return  the  old  note  to  us  at  Sher- 
rill.  Cypress  Lumbkr  Co.  By  V.  P.  A.,  Sec."  "  The  ac- 
count  was  charged  on  our  books  to  Boyington  <j&  AtweUP 
Witness  said  plaintiffs  used  the  double  entry  system  of 
bookkeeping,  and  when  they  received  bills  recei viable,  "we 
credited  them  to  the  account  to  which  they  belonged. 
When  we  received  this  first  note  of  the  Cypress  Lumber 
Company,  we  credited  that  to  the  account  of  the  defend- 
ants. The  order  for  the  machinery  was  taken  by  Ruttman. 
Had  not  personally  seen  the  defendants  in  regard  to  the 
matter.  Did  not  understand  that  the  goods  were  all  for 
the  Cypress  Lumber  Company.  First  knew  it  was  to  go 
to  that  company  when  we  got  shipping  directions  from  de- 
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fendants.  Goods  were  shipped  about  the  last  of  January. 
I  suppose  we  sent  the  invoice,  made  at  the  time  the  goods 
were  shipped,  to  the  Cypress  Lumber  Company.  Baying- 
ton  cfe  AtweU  had  an  invoice."  The  invoice  is  dated  Osh- 
kosh,  January  25, 1890,  and  is  as  foHows :  "  Cypress  Lumber 
Co.,  Rainey,  Ark.  Bought  of  George  Chalioner's  Sons, 
manufacturers  of  shingle  and  sawmill  machinery,  steam 
engines,  pumps,  etc.,"  various  items,  to  the  amount  of 
$2,216.75.  Another  statement  of  account,  dated  April  1, 
1890,  was  sent  to  the  Cypress  Lumber  Company,  about  the 
time  it  bears  date^  which  is  as  follows:  "Cypress  Lumber 
Co.  In  -account  with  George  Chalioner's  Sons.  January 
25,  1890.  To  Mdse.,  $2,216.75.  Kindly  favor  us  with  set- 
tlement, and  oblige  Geo.  Challoner's  Sons."  "  Up  to  May 
28, 1890,  we  had  no  account  on  our  books  against  the  Cy- 
press Lumber  Company.  What  the  statement  shows  does 
not  appear  on  our  books  with  that  heading.  We  received 
the  note  of  the  Cypress  Lumber  Company,  per  J.  N.  Boy- 
ingtpn.  Treasurer,  dated  May  28, 1890,  payable  ninety  days 
after  date  to  our  order,  for  $2,216.75,  eight  per  cent,  inter- 
est until  paid,  at  the  Bank  of  Pine  BluflP,  Pine  Bluff,  Ar- 
kansas, for  value  received.  We  credited  this  note  to  the 
account  of  Boyington  cfe  AtwellP  In  reply  to  the  receipt 
of  the  note,  plaintiffs  wrote  the  Cypress  Lumber  Company, 
under  date  of  May  31, 1890,  as  follows :  "  We  have  received 
your  favor  of  5-28,  covering  note  at  ninety  days  in  settle- 
ment of  account,  for  which  please  accept  thanks.  We  of 
course  are  very  glad  to  hear  that  you  are  very  well  satisfied 
with  machine.  Very  truly  yours,  Geo.  Challoner's  Sons." 
Witness  testified  that  the  statement  in  the  letter,  "in  set- 
tlement of  Account,  for  which  please  accept  thanks,"  refers 
to  Boyington  cfe  AtweWs  account,  which  is  spoken  of  in 
this  case.  "  At  the  time  the  negotiations  were  going  on,  I 
did  not  know  that  W.  E.  Boyington  was  president,  or  that 
Atwell  was  secretary,  of  the  Cypress  Lumber  Company. 
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Did  not  then  know  that  there  was  a  Cypress  Lumber  Com- 
pany;"  that  they  did  not  ask  the  defendants  to  indorse  the 
Cypress  Lumber  Company's  note;  that  he  could  not  explain 
why  he  made  the  invoice  to  the  Cypress  JLumber  Company, 
or  the  statement  of  account  to  it;  that  he  sent  an  invoice ' 
to  Boyington  (&  Aiwellj  but  did  not  remember  that  he  ever 
sent  them  a  statement  of  account. 

The  defendant  Atwdl  testified  that  he  ordered  the  ma- 
chinery at  the  request  of  the  Cypress  Lumber  Company  at 
a  meeting  of  its  board  of  directors.  "We  told  Ruttman, 
who  took  the  first  order  from  us,  that  it  was  for  the  Cy- 
press Lumber  Company ;  this  machinery  was  in  fact  for 
that  company;"  that  the  defendants  received  an  invoice, 
which  they  mailed  to  George  Challoner's  Sons,  and  that 
witness  wrote  on  the  face  of  it  that  the  machinery  was  all 
for  the  Cypres^  Lumber  Company,  to  be  paid  for  by  them, 
and  to  send  an  invoice  to  them,  signing  it  ^^  Boymgton  c& 
AtweW^  "  Our  written  proposition  was  in  November,  1889, 
and  the  machinery  was  shipped  about  January  25th.''  From 
that  time  down  the  firm  of  Boyington  <&  Atwdl  has  not 
received  any  statement  of  account  pr  invoice  from  George 
Challoner's  Sons  in  regard  to  it,  except  the  papers  served 
in  this  action.  One  of  the  plaintiffs  "  asked  me  who  the 
machinery  was  for,  and  where  it  was  going.  I  told  him  to 
the  Cypress  Lumber  Company,  at  Sherrill." 

The  defendants  moved  the  court  to  direct  a  verdict  in 
their  favor,  because  (1)  the  purchase  was  made  by  Boying- 
ton and  AtweU^  president  and  secretary  of  the  Cypress  Lum- 
ber Company,  for  that  company,  and  it  was  a  purchase  and 
sale  to  it,  instead  of  to  Boyington  dk  AtweU\  (2)  that  the 
plaintiffs  accepted  the  note  of  the  lumber  company  in  full 
settlement,  and  took  the  Cypress  Lumber  Company  for 
payment.  The  court  denied  the  motion,  and  defendants 
excepted. 

The  court  charged  the  jury  that,  "  if  the  credit  was  origi- 
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nally  given  to  Boyingtan  <&  AtweU^  they  might  relieve  them- 
selves of  responsibility  if  there  was  an.  express  agreement 
between  the  parties  that  the  plaintiffs  should  accept  the 
note  of  the  Cypress  Lumber  Company  in  payment  and  full 
settlement  of  the  original  claim  or  account  which  they 
might  find  the  plaintiffs  had  against  Bayington  <&  Atwell; 
that  the  burden  of  proof  upon  this  question  was  on  the  de- 
fendants ; "  that,  "  if  you  find  from  the  evidence  that  there 
was  an  express  agreement  on  the  part  of  the  ChaUoners 
that  they  would  take  this  Cypress  Lumber  Company's  note 
in  payment  and  in  satisfaction  of  the  debt  which  the  plaint- 
iffs claim  was  already  existing  against  the  defendants,  and 
that  the  plaintiffs  should  run  the  risk  of  collecting  that 
note,  and  accept  it  whether  paid  or  not, —  in  that  case  the 
plaintiffs  would  be  bound  by  it,  and  they  would  be  com- 
pelled to  rely  upon  these  notes  of  the  Cyprejs  Lumber  Com- 
pany, and  lose  their  claim  if  thej'^  were  not  collected.  But 
you  must  find  from  the  evidence  that  there  was  an  express 
agreement  to  that  effect."  "  Although  the  creditor  gives  a 
receipt  to  his  debtor  for  the  note,  as  in  payment  for  such  a 
debt,  it  is  necessary  for  the  debtor  to  prove  that  the  creditor 
expressly  agreed  to  take  the  same  in  payment  and  extin- 
guishment or  satisfaction  of  such  debt^  by  the  debtor." 
"The  defendants  in  this  case  rely  largely  upon  certain 
written  propositions,  the  turning  over  of  this  note,  and  the 
acceptance  of  it.  Now,  I  have  held  that  it  does  not  neces- 
sarily follow  that  such  an  agreement  was  an  express  agree- 
ment. But  you  must  find  that  there  was  an  understanding 
between  these  parties,  in  order  to  answer  this  question 
favorably  to  the  defendants, —  that  is  to  say,  that  the  Cy- 
press Lumber  Company's  note  was  to  be  taken  in  satisfac- 
tion and  extinguishment  of  the  claim;  that  that  was  the 
agreement  or  bargain ;  and  it  must  be  an  express^  agree- 
ment." 
Defendants  moved  to  set  aside  the  verdict  for  errors  in 
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the  charge,  for  denying  the  motion  for  nonsuit,  for  refusal 
to  direct  a  verdict  for  the  defendants,  and  because  the  ver- 
dict does  not  cover  the  material  issues  of  the  case  and  is 
not  sufficient  to  warrant  a  judgment.  The  court  denied 
the  motion,  and,  on  plaintiffs'  motion,  granted  judgment 
for  $1,108.77,  damages,  besides  costs,  from  which  the  de- 
fendants appealed. 

For  the  appellants  there  was  a  brief  by  Gate^  Jones  cfe 
Samhom^  and  oral  argument  by  D.  Lloyd  Jones. 

For  the  respondents  there  was  a  brief  by  Phillips  cfe 
Kleiatj  and  oral  argument  by  M.  C.  PhUUjpa. 

PiNNEY,  J.  The  machinery  sold  by  the  plaintiffs,  whether 
sold  to  the  defendants  on  their  credit,  or  to  the  Cypress 
Lumber  Company,  was  sold  for  "  cash  at  the  end  of  thirty 
days  trial,  or  note,  with  interest,  due  in  ninety  days;" 
and,  according  to  the  evidence,  when  the  note  of  the  Cy- 
press Lumber  Company  was  mailed  by  it  to  the  plaintiffs, 
and  when  it  was  received  by  them,  the  period  of  trial  of 
the  machinery,  etc.,  bad  not  elapsed,  but,  having  tried  it 
twenty  days,  the  company  expressed  its  satisfaction  with 
it.  This  was  in  answer  to  a  letter  from  the  plaintiffs,  of  a 
month  previous,  to  the  company,  sending  their  account  to 
it,  and  asking  its  settlement.  They  had  previously  sent  an 
invoice  of  the  machinery,  etc.,  to  the  Cypress  Lumber  Com- 
pany. The  plaintiffs,  on  receipt  of  the  note  by  mail,  ac- 
knowledged the  receipt  of  the  note  "at  ninety  days,  in 
settlement  of  account,  for  which  please  accept  thanks.  .  .  . 
Awaiting  your  further  valued  favors,  we  are,"  etc.  The 
plaintiffs  had  charged  the  machinery  to  the  defendants  on 
their  books,  and  they  at  once  credited  them  with  the  note. 

We  think  that,  upon  a  fair  construction  of  the  transaction 
in  question,  the  agreement  of  sale  would  not  be  complete 
until  there  had  been  thirty  days  trial  of  the  machinery, 
etc.,  according  to  the  terms  of  the  order,  and  that  at  the 
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time  of  the  delivery  of  the  first  note  by  the  Cypress  Lum- 
ber Company  to  the  plaintiffs  there  was  no  antecedent  or 
pre-existing  indebtedness  of  the  defendants  to  the  plaintiffs, 
upon  any  fair  theory  of  the  case.  There  is  no  evidence 
tending  to  show,  as  alleged  in  the  complaint,  that  this  note, 
or  any  of  those  given  in  renewal  of  it,  was  taken  expressly 
as  socarity.  The  note  was  sent  by  the  Cypress  Lumber 
Company  in  payment  for  the  machinery,  etc.,  and  its  re- 
ceipt was  acknowledged  in  settlement  of  the  account  which 
had  been  sent  for  the  same  property.  The  terras  of  the 
letter  acknowledging  the  receipt,  together  with  the  fact 
that  they  credited  the  account  of  the  defendants  with  the 
note  which  balanced  it,  all  are  pretty  cogent  evidence  in 
support  of  the  claim  that  the  note  was  received  in  payment 
for  the  property  sold.  Until  there  had  been  a  satisfactory 
trial,  we  think  it  is  not  possible  to  say  there  was  any  in- 
debtedness on  the  part  of  the  defendants,  even  upon  the 
plaintiffs'  theory,  for  the  machinery.  Until  then  the  title 
did  not  pass  and  no  action  could  have  been  maintained  on 
the  contract  for  the  price.  Benj.  Sales,  365.  In  Ford  v. 
'  Mitchdlj  15  Wis.  308,  the  law  was  settled  in  this  state  to 
be  that  ".where  the  note  of  a  third  person  is  received  upon 
the  sale  of  goods,  or  for  an  indebtedness  contracted  at  the 
time,  the  note  will  be  deemed  to  have  been  taken  by  the 
vendor  in  satisfaction,  unless  the  contrary  be  expressly 
proved,  or  unless  the  note  be  void,  and  there  be  fraud  or 
misrepresentation  respecting  it.''  There  has  been  no  de- 
cision of  the  court  withdrawing  or  qualifying  the  law  as 
thus  laid  down,  and  as  applicable  to  the  particular  case  of 
the  note  of  a  third  party  received  upon  the  sale  of  goods 
or  for  an  indebtedness  contracted  at  the  time,  although 
Mr.  Justice  Taylor  expressed  a  doubt  in  respect  to  it  in 
Iloeflinger  v.  WellSy  47  Wis.  628,  631 ;  but  that  case  was  dis- 
tinguished, and  a  decision  of  the  point  was  not  necessary 
to  the  determination  of  it.    The  case  of  AUis  v.  Meadow 
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Springs  DUtilling  Co.  67  "Wis.  22,  was  a  case  of  an  ante- 
cedent debt,  and  the  point  does  not  seem  to  have  been  ma- 
terial to  the  decision. 

This  is  in  harmony  with  the  law  as  laid  down  in  the  state 
of  New  York  from  the  earliest  period.  Some  of  the  cases 
in  that  state  have  been  cited'  in  Ford  v.  Mitchell^  15  Wis. 
308.  The  subject  has  recently  been  considered  by  the 
court  of  appeals  in  New  York  in  the  case  of  Hall  v.  Stevens^ 
116  N.  Y.  201-206,  and  it'  is  there  held  that  where  a  note 
of  a  third  party  is  received  for  a  present,  and  not  a  pre- 
cedent, debt,  the  presumption  is  that  it  was  agreed  to  be 
taken  in  payment,  and  the  burden  of  proving  the  contrary 
rests  upon  the  plaintiff ;  while  if  it  was  for  the  latter,  or 
an  antecedent  debt,  the  presumption  is  that  it  was  not 
taken  as  payment,  and  the  oniis  of  establishing  that  it  was 
so  taken  rests  upon  the  defendant.  See,  also,  Benj.  Sales, 
sec.  1081,  and  note,  in  which  it  is  said  that  if  the  seller  de- 
sires to  hold  the  buyer,  the  appropriate  method  is  by  re- 
quiring his  indorsement.  If  the  seller  accepts  the  note 
without  indorsement,  that  fact  indicates  an  intent  to  take 
the  note  in  exchange  for  the  goods,  and  not  to  hold  the 
buyer.  2  Daniel,  Neg.  Inst.  sec.  1264 ;  Buyard  v.  Shunky  1 
Watts  &  S.  95.  The  whole  subject  was  fully  considered 
and  discussed  in  Gibson  v.  Tohey^  46  N.  Y.  637. 

The  circuit  judge,  therefore,  erred  in  charging  the  jury 
that  the  note  of  a  third  party  would  not  relieve  the  de- 
fendant, even  if  received  in  payment  by  the  creditor,  un- 
less such  creditor  expressly  agrees  with  his  debtor,  or  the 
person  turning  over  such  note,  that  the  note  shall  be  in 
full  payment  of  the  debt,  whether  the  note  is  paid  or  not, 
or  that  the  creditor  will  run  the  risk  of  the  collection  and 
payment  of  such  note  so  turned  over  to  him;  and  also  in 
instructing  the  jury  that,  although  the  creditor  gives  a  re- 
ceipt to  his  debtor  for  the  note  of  a  third  party,  as  in  pay- 
ment of  such  a  debt,  it  is  necessary  for  the  debtor  to  prove 
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that  the  creditor  expressly  agreed  to  take  the  same  in  pay^ 
ment  and  extkiguishment  or  satisfaction  of  such  debt  by 
th^  debtor,  and  also  in  charging  the  jury,  as  in  substance 
ho  did,  that,  if  they  found  that  the  machinery,  etc.,  was 
sold  to  the  defendants,  the  burden  of  proof  was  on  the  de- 
fendants, in  a  case  such  as  this,  to  show  that  the  note  of 
the  Cypress  Lumber  Company  was  taken  in  payment  for 
the  machinery,  etc.  If  the  note  had  been  the  note  of  the 
defendants,  or  of  a  third  party,'given  for  A  pre-existing 
debt,  the  charge  would  have  been  correct ;  but  in  this  case, 
for  the  reason  above  stated,  the  burden  of  proof  was  on 
the  plaintiffs  to  show  that  the  note  was  not  taken  in 
payment  for  the  maohinel-y.  The  entire  charge  proceeds 
throughout  upon  the  erroneous  assumption  that,  if  the  jury 
found  that  the  machinery,  etc.,  was  sold  on  the  credit  of 
the  defendants,  the  debt  was  necessarily  a  pre-existing  one, 
and  not  one  presently  contracted.  For  these  errors  in  the 
instructions  to  the  jury,  the  judgment  of  the  circuit  court 
must  be  reversed,  and  the  cause  remanded  for  a  new  triaL 
Bi/  the  Court — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 


BuBKE,  Respondent,  vs.  Thb  Milwaukee,  Lake  Shokb  & 
Western  Railway  Company,  Appellant. 

October  £7 -- November  IS,  189S, 

Pleading:  Money  obtained  by  false  representations:  Ratification, 

1.  An  allegation  tliat  defendant  had  and  received  of  plaintiff  a  certain 
sum  of  money  for  the  use  of  plaintiff,  negatives  a  voluntary  gift 

2l  After  examining  the  accounts  of  a  station  agent,  an  auditor  of  the 
defendant  company  assured  plaintiff  that  there  was  a  shortage  of 
|600  only,  that  payment  of  that  amount  would  make  the  accounts 
straight  and  satisfactory,  and  that  if  it  were  paid  the  station  agent 
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would  not  be  discharged.  Relying  on  this  representation,  plaintiff 
contributed  $200  to  make  up  the  said  amount  (the  balance  being 
contributed  by  others),  which  was  paid  directly  to  the  company. 
The  station  agent  took  no  part  in  this  negotiation.  Afterwards  it 
was  discovered  that  the  shortage  was  about  $1,200,  and  the  station 
agent  was  discharged.  The  company,  however,  refused  to  repay 
to  plaintiff  the  $200.  Held,  that  the  money  was  obtaine«i  by  the 
company  by  the  false  representation  of  its  auditor  as  to  the  amount 
of  the  shortage,  and  that  plaintiff  was  entitled  to  recover  it,  al- 
though the  auditor  believed  his  statement  to  be  true  when  he 
made  it 
3.  The  refusal  of  the  company  to,  repay  the  $200  was  a  ratification  of 
the  acts  of  the  auditor  in  making  the  representation. 

APPEAL  from  the  Circuit  Court  for  Marathon  CouDty. 

The  facts  are  sufficiently  stated  in  the  opinion.  The  de- 
fendant appeals  from  a  judgment  in  favor  of  the  plaintiff. 

For  the  appellant  there  was  a  brief  by  SUverthorn,  Hut- 
ley^  Ryan  (&  Jones^  attorneys,  and  Alfred  L,  Ca/ry  and 
Bradley  O.  Schley^  of  counsel,  and  oral  argument  by  Mr. 
Cory.  They  contended,  inter  alia,  that  the  promise  made 
by  the  defendant's  auditor  that  the  station  agent  would 
not  be  discharged  cannot  bind  the  defendant.  ITelly  v. 
Troy  F.  Ins.  Co.  3  Wis.  254;  National  L.  Ins.  Co.  v.  Minoh, 
53  N.  Y.  144r-150;  1  Am.  &  Eng.  Ency.  of  Law,  423.  The 
acceptance  and  retention  of  the  money  advanced  by  plaint- 
iff was  not  a  ratification  of  the  unauthorized  acts  and  state- 
ments of  the  auditor.  Katification  to  be  binding  must  be 
made  with  a  full  knowledge  of  all  the  material  facts.  Dodge 
V.  McDoniieU,  14  Wis.  553-558;  JEtna  Ins.  Co.  v.  If.  W.  I. 
Co.  21  id.  458,  464;  Ladd  v.  Hildebrant,  27  id.  135-144. 

For  the  respondent  there  was  a  brief  by  Brown  &  Pradt, 
and  oral  argument  by  Neal  Brown. 

Obton,  J.  One  Sky  Yerbeck  was  station  agent  of  the 
appellant  company  at  Wausau,  in  this  state,  in  March,  1889. 
One  Merrill  was  traveling  auditor  of  the  company,  whose 
business  it  was  to  visit  station  agents  and  look  into  the 
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state  of  their  accounts  with  the  company.  He  found  Ver- 
beck  behind  about  $600  in  his  business  with  the  company. 
They  both  together  called  upon  th6  respondent,  and  Merrill 
told  him  that  one  Clayton  and  one  Alexander  had  con- 
sented to  contribute  $200  each  towards  making  up  such 
shortage  of  Yerbeck,  if  be,  the  respondent,  would  also  pay 
$200.  Merrill  assured  him  that  Yerbeck  only  owed  the 
company  $600,  and  no  more;  and  if  he  would  so  contribute 
$200  with  the  other  two  friends  of  Yerbeck,  the  matter 
would  be  adjusted,  and  Yerbeck's  accounts  with  the  com- 
pany would  be  straightened  out,  and  his  standing  as  station 
agent  would  not  be  impaired.  The  respondent  hesitated 
until  again  assured  by  Merrill  that  $600  only  was  needed 
to  pay  up  the  shortage  of  Yerbeck,  and  then  reluctantly 
consented  to  contribute  $200,  with  the  others,  for  such  pur- 
pose. Alexander  paid  his  $200  in  money,  and  the  respond- 
ent, together  with  Clayton,  Merrill,  and  Yerbeck,  went  to 
the  Marathon  County  Bank,  and  explained  the  matter  to 
the  cashier ;  and  it  was  arranged  that  the  respondent  and 
Clayton  should  give  their  joint  note  to  the  bank,  payable 
in  thirty  days,  and  the  bank  should  give  the  company  a 
draft  for  the  amount,  or  the  sum  of  $400.  The  note  was 
afterwards  paid  before  due.  It  was  afterward*  ascertained 
that  Yerbeck's  defalcation  was  $1,200,  instead  of  $600,  and 
he  was  at  once  removed  from  his  oflBce  on  that  account. 
Thus  the  object  and  consideration  of  the  respondent's  con- 
tribution entirely  failed.  It  may  be  presumed  that  he 
would  not  have  joined  in  the  contribution  if  he  had  not 
been  assured  by  Merrill,  the  auditor,  that  $600  only  was 
needed  to  pay  the  debt  of  Yerbeck  to  the  company  and 
save  his  standing  as  station  agent. 

These  are  the  main  facts  upon  which  this  suit  is  brought 
against  the  company  for  the  $200,  as  for  money  had  and 
received.  The  company  received  the  money,  and  was  in- 
formed of  the  facts  both  by  Merrill  and  the  respondent ; 
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and  the  respondent  demanded  the  money  he  had  so  paid  of 
the  company,  which  was  refused.  The  action  is  based  upon 
the  false  representation  as  to  the  amount  of  Verbeck's  in- 
debtedness to  the  company,  by  which  the  $200  of  the  re- 
spondent's money  was  obtained.  The  complaint  is,  in  short 
form,  "that  the  defendant  had  and  received  of  the  plaintiff 
the  sum  of  $200  for  the  use  of  the  plaintiff,  wholly  without 
consideration  whatever  from  any  person,"  and  a  demand  of 
the  money  was  made  and  refused.  The  jury  found  a  spe- 
cial verdict  of  substantially  the  above  facts  of  the  false  rep- 
Y'esentation,  and  that  the  respondent  believed  it  to  be  true 
and  paid  the  $200  to  the  company  by  reason  of  such  belief; 
and  that  the  money  was  not  a  loan  to  Verbeck  or  advanced 
on  his  responsibility.  There  were  two  other  representa- 
tions proved  and  found.  One  was  that,  if  the  $600  was  so 
paid  for  Verbeck,  he  should  retain  his  place  as  station 
agent;  and  the  other  was  that  there  were  unpaid  freight 
bills  of  about  $600  which  Verbeck  could  make  available  in 
repaying  the  said  $600.  The  first  was  not  a  representation, 
but  Si  promise,  and  the  other  is  not  material.  It  is  not  dis- 
puted that  Merrill  falsely  represented  to  the  respondent 
that  Verbeck  owed  only  $600  to  the  company,  and  that  the 
payment  of  that  amount  would  make  his  accounts  straight 
and  satisfactory,  and  that  the  respondent  relied  upon  its 
truth,  and  it  was  the  inducement  of  the  payment.  That  is 
sufficient,  so  far  as  the  facts  are  concerned. 

1.  There  was  a  demurrer  to  the  complaint  are  tenus.  It 
is  contended  by  the  learned  counsel  of  the  appellant  that 
the  complaint  does  not  negative  a  voluntary  gift  of  the 
money.  The  complaint  alleges  that  the  money  was  re- 
ceived "for  the  use  of  the  plaintiff."  This  negatives  a  gift. 
The  complaint  appears  to  be  a  good  common  count  for 
money  had  and  received.  In  Grannis  v.  Hooker,  29  Wis. 
65,  such  a  complaint  was  held  good  and  suflBcient  to  allow 
proof  that  the  money  was  obtained  by  false  and  fraudulent 
representations. 
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2.  It  is  contended  that  the  company  did  not  obtain  the 
money,  and  that  it  was  advanced  by  the  plaintiff,  as  the 
friend  of  Verbeck,  to  him  and  for  his  benefit.  This  dojes 
not  seem  to  be  the  legal  effect  of  the  transaction,  and  the 
jury  negatived  the  fact.  The  negotiation  was  conducted, 
as  well  as  the  representations  made,  by  Merrill  on  behalf 
of  the  company.  Verbeck  did  nothing  and  said  nothing. 
"Merrill,  as  auditor  of  the  company,  had  examined  Verbeck's 
books,  accounts,  and  vouchers  for  himself,  and  claimed  to 
be  sure  that  $600  was  the  only  shortage,  and  so  represented 
it  to  the  plaintiff  to  get  him  to  contribute  the  $200.  The 
company  was  interested  to  the  extent  of  $600,  which  Ver- 
beck was  unable  to  pay ;  and  the  money  was  paid  directly 
to  the  company.  There  is  no  evidence  that  Verbeck  bor- 
rowed the  money,  or  was  trusted  for  it,  or  agreed  to  repay 
it.  It  was,  of  course,  intended  as  a  favor  to  Verbeck,  to  * 
save  him  from  a  threatened  defalcation  to  the  company, 
and  this  makes  the  representation  of  the  amount  so  mate- 
rial. The  company  obtained  $200  from  the  plaintiff  by 
such  a  misrepresentation,  which  it  would  not  have  other- 
wise obtained,  and  has  had  the  benefit  of  it.  But  it  would 
scarcely  make  any  difference  if  the  plaintiff  had  paid  the 
money  to  Verbeck  and  Verbeck  had  paid  it  to  the  com- 
pany, by  the  inducement  of  such  a  false  representation. 
Even  a  disinterested  third  person  may  be  held  liable  for  his 
false  representation,  by  which  an  insolvent  person  obtains 
the  goods  of  another.  The  liability  depends  upon  the  fraud. 
Law  V.  Grant,  37  Wis.  548. 

3.  It  is  contended  that  at  the  time  Merrill  supposed  that 
$600  was  all  that  was  due,  and  it  was  by  subsequent  dis- 
covery that  it  was  ascertained  that  Verbeck's  shortage  was 
twice  that  amount.  That  may  be,  but  that  does  not  relieve 
Merrill  from  the  charge  of  making  the  false  representation 
that  no  more  than  the  $600  was  due.  He  should  have  been 
certain  of  the  fact  before  he  so  represented  it.    He  claimed 
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to  know,  and  must  be  presumed  to  have  known,  the  truth 
of  his  statement,  for  this  obtained  the  money  of  the  plaint-  - 
iflf.  When  the  company  afterwards  ascertained  that  such 
was  not  the  fact,  and  that  $600  would  not  relieve  Verbeok 
of  his  indebtedness,  and  that  it  was  at  least  twice  as  much, 
in  equity  and  good  conscience  it  should  have  paid  back  the 
money  obtained  by  the  false  representation,  and  by  the 
same  rule  the  plaintiff  is  entitled  to  recover  it.  There  was 
no  condition  or  reservation  in  the  statement  that  it  might 
be  more  than  $600.  It  was  only  because  it  was  ascertained 
by  the  positive  statement  of  Merrill  that  the  $600  would 
relieve  Verbeck  that  the  plaintiff  consented  to  contribute 
Bis  $200. 

4.  It  is  contended  that  the  receipt  and  retention  of  the 
money  by  the  company  was  no  ratification  of  the  agency 
of  Merrill  to  make  such  a  representation.  The  company 
refused  to  pay  back  the  money  on  the  demand  of  the  plaint- 
iff, after  having  been  informed  of  all  the  circumstances  at- 
tending its  payment,  by  Merrill,  as  well  as  by  the  plaintiff. 
But,  "  if  one  accepts  the  benefits  of  a  contract  made  in  his 
name  by  a  person  professing  to  act  as  his  agent,  he  cannot 
object  to  evidence  of  fraudulent  representations  made  by 
him  in  procuring  the  same,  on  the  ground  that  he  was  not 
his  agent,  or  that  the  representations  were  not  authorized 
by  him."     Morse  v.  Ryan,  26  Wis.  356. 

These  are  all  the  contentions  of  the  learned  counsel  of 
the  appellant,  except  such  as  relate  to  the,  other  two  repre- 
sentations, one  of  which,  as  we  have  seen,  is  a  mere  prom- 
ise, and  the  other  is  immaterial  This  would  seem  to  be  a 
very  plain  case  in  the  law,  as  well  as  in  justice  and  equity. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Thb  State  ex  bbl.  Merger,  Respondent,  vs.  Sullivan  and 
others,  Appellants. 

October  Jtr—November  15, 1892. 

Elections:  Mandamua 

Where  a  peraon  declared  by  the  inspectors  of  an  election  to  have  been 
duly  elected  to  an  office  has  qualified  and  entered  upon  its  duties, 
mandamue  will  not  lie  to  compel  the  inspectors  to  declare  another 
person  elected.  The  title  to  the  office  should  be  tried  on  quo  war- 
ranto. 

APPEAL  from  the  Circuit  Court  for  Oneida  County. 

At  the  general  election  last  preceding  April  6,  1892,  the 
town  of  Minocqua  was  divided  into  two  election  precincts, 
the  first  being  at  the  village  of  Minocqua,  and  the  second 
being  at  Manitowish  Station.  At  the  annual  town  meet- 
ing held  in  said  town,  April  5,  1892,  the  relator  and  one 
M.  F.  Doyle  were  each  candidates  for  the  office  of  chair- 
man of  said  town.  At  the  village  of  Minocqua  the  relator 
received  131  votes,  and  Doyle  received  106,  and  at  Mani- 
towish Station  the  relator  received  5  votes  and  Doyle 
42,  making  the  relator's  votes,  in  the  aggregate,  136,  and 
Doyle's  votes,  in  the  aggregate,  147;  and  the  defendants, 
as  inspectors  of  said  election,  declared  the  said  Doyle 
elected  as  chairman  of  said  town. 

Thereupon,  and  on  April  12th,  the  relator  presented  to 
the  circuit  court  his  petition,  setting  forth  the  facts  stated, 
among  others,  and  praying  for  a  writ  of  mandamus  to 
compel  said  inspectors  and  clerks  to  reassemble  and  declare 
those  persons  to  be  elected  to  office  who  received  the  ma- 
jority of  the  votes  cast  at  said  first  precinct,  as  shown  by 
the  canvass,  count,  and  determination  of  the  votes  thereat 
cast,  as  made  and  declared  by  them  and  entered  upon  the 
records  of  said  town,  and  to  announce  the  result  thereof, 
and  to  make  the  statement  required  by  sec.  805,  R  S. 
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An  alternative  writ  of  mandamus  was  issued.  The  de- 
fendants thereupon  moved  to  quash  said  writ,  on  the 
grounds  that  it  did  not  state  facts  sufficient  to  entitle  the 
relator  thereto,  nor  to  the  relief  sought,  nor  any  relief,  and 
that  it  appeared  upon  the  face  thereof  that  the  relator  had 
an  adequate  remedy  at  law.  On  April  25,  1892,  th^  court 
denied  said  motion,  and  thereupon  the  defendants  made 
return  to  said  writ,  denying  that  they  had  failed  or  neg- 
lected to  make  statement  of  the  result  of  said  election  and 
determination,  and  alleging  that  they  had  substantially 
complied  with  the  law  in  making  and  filing  the  statement 
required,  and  bhat  their  functions  as  inspectors  and  clerk 
had  ceased,  and  that  they  had  no  power  or  legal  right  or 
authority  to  again  reassemble  and  declare  the  relator,  or 
any  other  candidate  not  having  received  a  majority  of  the 
votes  cast,  to  be  elected ;  that,  having  declared  the  candi- 
dates having  such  majority  duly  elected,. they  had  no  fur- 
ther power  as  such  officials  in  the  premises;  that  the  officers 
so  declared  by  them  to  be  duly  elected,  including  said  Doyle, 
had  duly  qualified  and  entered  upon  the  duties  of  their  re- 
spective offices,  and  were  in  the  possession  and  proper  dis- 
charge thereof.  To  that  return  the  relator  demurred,  on 
the  ground  that  it  does  not  state  facts  sufficient  to  consti- 
tute a  defense.  On  April  29,  1892,  said  demurrer  to  the- 
return  was  sustained,  and  it  was  ordered  and  adjudged, 
that  a  peremptory  writ  of  mandamus  issue,  commanding 
said  inspectors  and  clerks,  and  each  of  them,  to  reassemble 
May  4,  1892,  at  2  o'clock  p.  m.,  at  the  place  in  the  town* 
where  the  last  town  meeting  had  been  held,  and  then  and 
there  make  a  statement  in  writing  of  the  whole  number  of. 
votes  given  for  each  office  at  said  town  meeting  held  at  the 
first  precinct,  and  the  names  of  the  persons  for  whom  such 
votes  were  given,  and  the  number  of  votes  given  for  each, 
person,  and  certify,  upon  such  statement,  their  determina- 
tion of  the  persons  elected,  and  file  such  statement  and  de- 
void 88—27 
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termination  in  the  oflSce  of  the  town  clerk,  and  make  due 
return  of  said  writ  May  9, 1892,  with  their  doings  thereon; 
and  that  the  relator  have  and  recover  of  the  defendants  his 
costs  of  this  proceeding,  taxed  at  $31.50.  From  that  judg- 
ment the  defendants  appeal. 

Ijevi  J.  BiUings^  for  the  appellants. 

A.  W.  Shelton^  for  the  respondent,  contended,  inter  alia^ 
that  canvassers  and  inspectors  can  be  compelled  to  issue  a 
certificate  of  election  to  the  person  shown  hy  their  canvass 
to  have  a  majority  of  the  votes.  State  ex  rel.  McDiU  v. 
Board  of  Canvassers,  36  Wis.  498;  Coll  v.  Board  of  Can- 
vassers, 83  Mich.  367;  Smith  v.  Lawrence,  49  N.  W.  Rep. 
(S.  Dak.),  7.  There  is  a  wide  and  well  recognized  distinc- 
tion between  mandamusio  try  title  to  oflBce  and  mandamus 
to  compel  the  issuing  of  a  certificate.  High,  Ex.  Leg.  Eem. 
sees.  55,  61,  62;  14  Am.  &  Eng.  Ency.  of  Law,  197,  201. 

Cassoday,  J.  The  aggregate  number  of  votes  cast  at 
the  town  meeting  at  both  precincts,  April  5,  1892,  for 
chairman  of  the  town,  was  283.  Of  these  Doyle  received 
147,  and  the  relator  136,  and  Doyle  was,  accordingly,  de- 
clared elected;  and  the  requisite  statement  thereof  was 
made  and  certified,  and  left  and  filed  with  the  town  clerk ; 
and  Doyle  thereupon  qualified  and  entered  upon  the  duties 
of  his  office  five  days  prior  to  the  time  when  this  proceed- 
ing was  instituted.  The  contention  is  that  the  inspectors 
wrongfully  counted  the  votes  cast  for  that  and  other  offi- 
ces at  Manitowish  Station.  Each  and  all  the  other  persons 
voted  for  at  that  election  and  at  those  precincts,  who  were 
declared  elected,  qualified  and  entered  upon  their  respective 
duties  prior  to  the  commencement  of  this  proceeding.  This 
being  so,  the  question  recurs  whether  the  relator  is  en- 
titled to  this  mandamus. 

"'  It  may  be  stated,  as  an  almost  invariable  rule,  that  the 
duties  of  judges  of  elections  and  of  canvassing  boards  are 
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purely  ministerial,  and  that  the  writ  of  mandamuB  lies  to 
compel  the  proper  performance  thereof."  Merrill,  Mand. 
§  178.  But  tere  the  inspectors  have  performed  their  du- 
ties as  they  understood  them ;  and  hence  that  rule  is  not 
here  applicable.  The  same  author  declares  that,  "  when 
there  is  a  party  already  in  possession  of  the  oflBce,  holding 
it.  under  color  of  right,  the  courts  will  refuse  to  issue  the 
writ,  and  will  require  the  party  to  resort  to  a  quo  wa/rranto 
first,  in  order  to  determine  the  right  of  the  incumbent. 
They  refuse  to  allow  this  writ  to  be  used  to  try  the  title  to 
an  office.  The  reasons  for  this  ruling  are  because  mamr 
damua  never  lies  when  there  is  another  adequate  remedy, 
which  quo  warranto  is  considered  to  be,  and  because  justice 
requir<es  that  the  incumbent  should  be  a  party"  and  have 
a  hearing.  Id.  §  143,  and  numerous  cases  there  cited. 
"  Mandamus  is  never  issued,  when  a  person  is  in  an  office 
by  color  of  right,  to  admit  another.  The  proper  remedy 
is  an  information  in  the  nature  of  a  quo  warranto^  St. 
Louis  Cownty  Court  v,  Sparhs^  10  Mo.  117,  45  Am.  Dec. 
355;  State  v.  Dunn^  12  Am.  Dec.  25,  and  cases  cited  in*  the 
notes.  Courts  have  gone  so  far  as  to  hold  that,  "  in  case 
of  a  disputed  election  to  a  municipal  office,  mandamus  may 
issue  to  compel  the  recognition  of  the  de  facto  officer  until 
the  rights  of  the  parties  can  be  determined  on  quo  wa/r- 
ranto:^   In  re  Ddgado,  140  U.  S.  586. 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed and  the  cause  is  remanded  with  direction  to  dismiss 
the  relation. 
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Johnson,  Respondent,  vs.  Williabd,  imp.,  Appellant. 

October  27 — November  16, 189S, 

Promissory  notes:  Mistake  in  indorsement:   Purchaser  with  notice: 
Law  or  equity:  Etndence,  \ 

1.  Where  it  was  agreed  between  indorser  and  mdorsee  of  a  note  that 

the  indorsement  should  be  without  recourse,  but  by  mistake  it  was 
written  **  with  recourse,"  a  subsequent  purchaser  with  notice  of  said 
agreement  cannot  hold  the  indorser  Hable  as  such  on  the  note. 

2.  In  such  case  the  indorser's  seeming  contract  of  liability  is  void,  And 

the  defense  is  available  to  him  in  an  action  at  law  on  the  note. 
8.  Evidence  that  the  note  was  secured  by  a  mortgage  which  the  in- 
dorser formally  assigned  to  the  indorsee,  and  that  in  such  assign- 
ment it  was  stipulated  that  no  recourse  should  be  had  to  the  indorser 
on  the  note  and  mortgage,  w^  admissible  on  the  question  of  mis- 
take in  the  indorsement  Brinker  v.  Meyer,  81  Wis.  88,  distin- 
guished, and  a  statement  in  the  opinion  therein  corrected. 

APPEAL  from  the  Circuit  Court  for  Ashlcmd  County. 

This  action  is  upon  a  promissory  note,  and  was  brought 
by  the  plaintiflf,  the  indorsee  and  holder,  against  the  maker 
and  an  indorser  thereof.  The  note  in  suit  was  made  by 
the  defendant  Lawrence  for  $400  and  ten  per  cent,  inter- 
est, payable  to  the  order  of  the  defendant  Williard  two 
years  after  the  date  thereof,  which  is  October  23,  1889. 
The  defendant  Williard  indorsed  the  note  for  value  to  one 
Lloyd  by  writing  thereon,  "  Pay  to  the  order  of  George 
E.  Lloyd,  with  recourse ; "  signing  his  name  thereto,  and 
delivering  the  note  thus  indorsed  to  Lloyd.  Afterwards, 
and  before  the  maturity  of  the  note,  Lloyd  indorsed  the 
same  for  value  to  the  plaintiff  without  recourse.  At  the 
maturity  of  the  note  due  proceedings  were  taken  to  charge 
the  indorser  Williard.  The  above  facts  are  undisputed, 
and  are  found  in  the  special  verdict. 

The  defendant  Williard  answered,  among  other  thing?, 
that  he  indorsed  the  note  to  Lloyd  under  an  agreement 
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between  them  that  such  indorsement  should  be  without  re- 
course, and  with  the  intention  and  belief  on  the  part  of 
both  of  them  that  the  indorsement  should  be,  and  was,' in 
that  form ;  but  that  either  through  mistake  in  writing  the 
indorsement,  or  by  erasure  of  the  syllable  "  out "  in  the 
word  "  without,"  the  indorsement  erroneously  reads  "  with 
recourse,"  instead  of  "  without  recourse,"  as  the  parties 
intended  it  should,  and  as  they  supposed  and  believed  it 
did  read.  There  is  no  proof  or  finding  of  such  suggested 
erasure. 

On  the  trial  the  jury  found  specially,  among  other  things, 
that  it  was  the  intention  and  understanding  of  WiUiard 
and  LloydjWhen  the  note  was  thus  transferred  by  the  for- 
mer to  the  latter,  that  it  should  be  and  was  thus  transferred 
without  recourse  thereon  to  WiUiard^  and  that  before  he 
"purchased  the  note  the  plaintiff  had  notice  of  such  intention 
and  understanding.  In  the  view  which  the  court  has  taken 
of  the  case,  it  is  unnecessary  to  state  the  special  verdict 
more  fully. 

Each  party  moved  for  judgment  on  the  verdict.  The 
motion  of  plaintiff  was  granted,  and  judgment  in  his  favor 
for  the  amount  due  on  the  note  by  its  terms,  and  for  costs, 
was  entered  against  both  defendants.  Defendant  WiUiard 
appeals  from  such  judgment. 

For  the  appellant  there  was  a  brief  by  Lamoreux^  Olea- 
8on^  Shea  &  Wright^  and  oral  argument  by  E,  F.  Gleason. 

John  F.  Dvfury  for  the  respondent,  argued,  among  ot&er 
things,  that  a  contemporaneous  written  agreement,  even 
between  the  immediate  parties,  is  not  admissible  to  vary  a 
written  contract  when  it  requires  oral  evidence  to  connect 
the  two  writings.  BrinJcer  v.  Meyer^  81  Wis.  33 ;  Racine 
Co.  Bank  v.  Keep,  13  id.  209;  Jihon  v.  OUbert,  26  id-  637; 
Knox  V.  Cli^ordy  38  id.  651 ;  Strachan  v.  Muxlow,  24  id.  21. 
The  defendant  asks  that  the  contract  of  indorsement  be 
entirely  and  absolutely  done  away  with,  and  a  contract,  the 
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exact  opposite,  substituted  therefor.  This  could  only  be 
done  between  the  original  parties  in  a  court  of  equity.  2 
Pom.  Eq.  Jur.  sec.  837,  note,  845,  870, 1375.  No  oral  proof 
of  any  kind  is  admissible  to  change  the  indorsement. 
Charles  v.  Deni%^  42  Wis.  56 ;  2  Parsons,  Notes  &  Bills, 
23,  24,  520,  521;  Tiedeman,  Comm.  Paper,  sec.  274.  The 
indorser  cannot  show  against  his  indorsee  that  it  was  agreed 
that  he  should  not  be  held  liable  and  that  his  indorsement 
was  without  recourse.  1  Daniel,  Neg.  Inst.  534;  Dale  v. 
Geary  38  Conn.  15,  9  Am.  Rep.  353;  1  Greenl.  Ev.  sec.  272, 
note  2;  Bank  of  U.  S.  v.  During  6  Pet.  51;  Dooliitle  v. 
Fet^ry,  20  Kan.  230,  27  Am.  Eep.  166;  Leiois  v,  Dunlapy  72 
Mo.  174;  Zee  v.  PUe^  37  Ind.  107. 

Lyon,  C.  J.  It  is  not  objected  by  either  party  that  the 
special  verdict  is  unsupported  by  the  proofs,  and  there  was 
no  motion  for  a  new  trial.  Each  party  rests  his  case  upon 
the  verdict.  Hence  the  verdict  imports  verity,  and  the 
only  question  on  this  appeal  is.  For  which  party  (if  either) 
should  judgment  be  rendered  upon  it? 

The  indorsement  of  Wiliiard^  in  its  present  form,  ex- 
presses two  contracts :  (1)  It  assigns  and  transfers  the  note 
in  suit  to  the  indorsee ;  (2)  it  contains  an  agreement  by 
Wiliiard  that  if  the  payment  of  the  note  is  demanded  of 
the  maker  thereof  at  maturity,  and,  not  being  paid,  if  due 
notice  of  demand  and  nonpayment  is  given  the  indorser,  he 
wifl  pay  the  note.  These  are,  in  form,  two  separate,  dis- 
tinct contracts,  in  no  way  dependent  upon  each  other. 
Concerning  the  contract  of  assignment  there  is  no  contro- 
versy. But  the  defendant  Wiliiard  avers,  and  has  intro- 
duced testimony  tending  to  prove,  that  he  did  not  contract 
for  his  personal  liability  on  the  note  in  any  contingency, 
and  that  he  unintentionally  signed  an  indorsement  in  which, 
by  mistake  and  contrary  to  the  agreement  and  intention  of 
the  parties  to  the  transaction,  a  contract  for  such  liability 
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was  inserted.  The  verdict  sustains  this  contention  of  WiU- 
iard,  and  establishes  the  further  fact  that,  before  he  pur- 
chased the  note,  plaintiff  had  notice  that  it  was  the  inten- 
tion and  understanding,  both  of  Williard  and  Lloyd,  that 
the  note  should  be  and  was  transferred  to  Lloyd  without 
any  recourse  thereon  against  Williard. 

Knowing  the  facts  thus  found  by  the  jury  before  he  pur- 
chased the  note  (which  facts  are  verities  in  the  case),  the 
plaintiff  is  not  a  hona  fide  holder  of -the  note,  although  he 
purchased  it  before  maturity  and  paid  value  for  it.  He 
occupies  the  same  position  in  respect  to  it  in  which  Lloyd 
would  have  been  had  he  retained  the  note  and  brought 
suit  against  WiUiard  on  his  indorsement.  This  is  element- 
ary. It  requires  no  argument  to  show  that  in  such  case 
Lloyd  could  not  recover  on  an  alleged  contract  which  he 
knew  never  had  an  existence,  but  which  had  assumed  the 
form  of  a  contract  by  mistake  and  contrary  to  the  inten- 
tion and  understanding  of  himself  and  the  indorser.  It  is 
equally  clear  that  Lloyd's  assignee  or  indorsee  of  the  note, 
with  full  notice  of  the  facts,  can  be  in  no  better  position. 

It  is  maintained  by  the  learned  counsel  for  plainftiff  that 
the  defense  here  interposed  is  not  available  in  an  action  at 
law,  but  that  the  defendant  Williard  should  have  interposed 
an  equitable  counterclaim  for  the  reformation  of  the  in- 
dorsement. Were  Williard  seeking  to  substitute  one  con- 
tract  for  another,  there  might  be  force  in  their  contention. 
But  such  is  not  the  position  of  Williard.  He  is  only  seek- 
ing to  show  that  he  never  made  any  contract  for  personal 
liability  on  the  note,  and  that  the  stipulation  for  such  lia- 
bility on  his  indorsement  was  inserted  therein  by  mistake. 
The  rule  of  law  is  that  "  where  mistake  is  such  as  to  ex- 
clude real  consent,  and  so  prevent  the  formation  of  any 
contract,  then  the  seeming  agreement  is  void."  15  Am.  & 
Eng.  Ency.  of  Law,  625,  note  1,  tit.  Mistake.  The  rule 
describes  and  includes  the  seeming  contract  in  the  present 
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case.  The  same  being  void  as  a  contract,  there  can  be  no 
necessity  to  resort  to  a  court  of  equity  to  expunge  it  from 
the  indorsement.  And  it  is  of  no  significance  if,  in  order 
to  render  the  seeming  contract  of  liability  inoperative,  it  is 
or  may  be  necessary  to  read  the  words  "  with  recourse '' 
in  the  indorsement  as  though  written  "  without  recourse." 
The  substance  of  the  whole  matter  is  that  the  apparent 
contract  of  liability  as  an  indorser  is  void,  that  is  to  say,  is 
not  a  contract.  Of  this  a  court  of  law  has  cognizance,  and, 
without  any  reformation  of  the  indorsement,  will  refuse  to 
enforce  the  void  stipulations  thus  inserted  therein  by  mis- 
take. 

On  the  trial  the  defendants  offered  to  prove  that  the  note 
in  suit  was  secured  by  a  mortgage  which  Williard  formally 
assigned  to  Lloyd  when  he  indorsed  the  note,  and  that  in 
such  assignment  it  was  expressly  stipulated  that  no  recourse 
should  be  had  to  Williard  on  the  note  and  mortgage.  The 
court  rejected  the  testimony.  We  think  it  was  admissible 
on  the  question  of  mistake  in  the  indorsement,  which  it 
would  have  tended  to  prove.  But,  inasmuch  as  the  jury 
found  the  mistake  on  other  evidence,  the  error  in  rejecting 
the  offered  testimony  harms  no  one.  The  plaintiff  relies 
upon  the  case  of  BrinJcer  v.  Meyer^  81  Wis.  33,  to  support 
the  ruling,  and  reference  is  made  to  the  subject  here  chiefly 
for  the  purpose  of  correcting  an  error  in  the  statement  of 
the  pleadings  in  the  opinion  in  that  case.  That  action  was 
upon  a  bond  of  indemnity  to  a  retiring  partner  in  the  firm 
of  Brinker  &  Meyer  against  all  the  debts  of  the  firm.  The 
sureties  in  the  bond  sought  to  prove  that  their  Undertaking 
was  really  to  indemnify  against  such  debts  of  the  firm  only 
as  were  specified  in  a  certain  schedule  or  list  which  they 
also  offered  in  evidence.  There  was  no  claim  that  any 
mistake  was  made  in  writing  the  bond.  That  was  written 
just  as  the  parties  had  intended  it  should  be.  The  schedule 
or  list  of  creditors  expressed  no  contract  limiting  the  oper- 
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ation  of  the  bond  to  the  demands  against  the  firm  therein 
specified.  Hence  the  proposition  really  was  to  alter  and 
limit  the  obligation  of  the  bond  by  proof  of  a  contempo- 
raneous parol  agreement.  The  testimony  was  clearly  inad- 
missible for  that  purpose.  But  it  is  stated  in  the  opinion 
that  when  the  bond  was  given  the  obligee  therein,  who  was 
plaintiff  in  the  action,  fraudulently  assured  the  sureties  that 
such  list  contained  a  statement  of  all  the  indebtedness  of 
the  firm.  Were  such  the  fact,  probably  the  rejected  testi- 
mony should  have  been  received  to  show  that  the  obligee 
procured  the  signatures  of  the  sureties  by  means  of  such 
fraudulent  representations.  But  such  is  not  the  fact.  The 
pleadings  charge  no  such  fraud  upon  the  obligee.  The  only 
charge  of  fraud  therein  is  that  such  obligee  fraudulently 
omitted  "from  a  schedule  of  assets  several  hundreds  of 
dollars  due  and  payable  to  the  said  firm  of  Brinker  & 
Meyer."  There  is  no  averment  of  misrepresentation  in  re- 
spect to  the  indebtedness  owing  by  the  firm,  and  that  is 
the  reason  the  question  of  fraud  was  not  considered  in  the 
opinion. 

It  is  evident  that  the  learned  circuit  judge  who  presided 
at  the  trial  of  the  present  action  became  satisfied  that  error 
had  intervened,  for  at  the  trial  term,  on  his  own  motion,  he 
made  an  order  setting  aside  the  judgment  and  granting  a 
new  trial,  on  condition  that  defendant  pay  certain  costs. 
The  defendant  declined  to  comply  with  the  terms  of  the  or- 
der, and  appealed  from  the  judgment. 

By  the  Court. —  The  judgment  of  the  circuit  court  is 
reversed,  and  the  cause  will  be  remanded  with  directions  to 
that  court  to  render  judgment  for  defendant  on  the  special 
verdict  dismissing  the  complaint. 
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Toe  Wolf  Eiveb  Lumber  Company,  Eespondent,  vs.  The 
Pelican  Boom  Company  and  another,  Appellants. 

October  £8 — November  15, 189£, 

Equity:  Injunction:  Remedy  at  lavx, 

Where  two  persons  claim  logs  in  the  possession  of  a  boom  company, 
a  mandatory  injunction  will  not  be  granted  to  compel  the  company 
to  deliver  the  logs  to  one  claimant,  where  the  other  claimant  and 
the  company  are  solvent»  there  being  a  clear  and  adequate  remedy 
at  law. 

APPEAL  from  the  Circuit  Court  for  Oneida  County. 

Appeal  from  an  order  refusing  to  dissolve  a  preliminary 
iji junctional  order,  and  continuing  the  same  in  force. 

The  defendant  Pelican  Boom  Company  is  a  corporation 
maintaining  under  authority  of  law  a  system  of  booms  and 
piers  across  the  Wisconsin  river  near  Rhinelander,  for  the 
|»Lirpose  of  handling  and  assorting  logs  which  are  floated 
diiwn  said  river.  During  the  winter'of  1891  and  1892  one 
Kathan  cut  timber  from  a  tract  of  land  situated  on  a  tribu- 
tary of  the  Wisconsin  above  the  booming  works,  placed  a 
mark  upon  the  logs,  banked  them,  and  sold  them  to  plaintiff, 
liathan  claimed  to  own  the  tract  of  land  from  which  the 
lugs  were  cut  by  virtue  of  certain  tax  deeds.  The  defend- 
ant Brown  also  claimed  to  own  said  land  by  virtue  of  origi- 
nal entry  thereof,  and  by  virtue  also  of  a  tax  deed  subse- 
(pient  to  the  tax  deeds  held  by  Kathan.  Brown  placed  his 
own  mark  upon  the  logs.  The  logs  were  floated  down  to  the 
boom  company's  works,  where  Brown  ordered  the  company 
to  deliver  the  logs  to  him,  and  the  plaintiff  ordered  the 
logs  turned  down  the  river,  in  order  that  they  might  be 
manufactured  into  lumber  at  plaintiflPs  saw  mill  at  Merrill. 
The  boom  company  declined  to  decide  the  question  of  title, 
and,  being  indemnified  by  Brown^  detained  the  logs,  where- 
upon the  plaintiff  commenced  this  action  in  equity,  alleging 


Digitized  by  VjOOQIC 


\~.".     ^-Tii   T 


"      i. 


Wis.]  august  TERM,  1892.  427 

I 

The  Wolf  River  Lumber  Ca  v&  The  Pelican  Boom  Ca  and  another. 

that  it  had  do  adequate  remedy  at  law,  and  procured  an 
injunotional  order  restraining  defendants  from  stopping 
the  logs,  and  commanding  the  boom  company  to  pass  said 
logs  down  the  river.  The  defenda,nt, Brown^  by  his  answer, 
claimed  to  own  the  logs,  alleging  facts  tending  to  show  that 
Kathan's  tax  deeds  were  void,  and  qlaimed  that  plaintiff 
had  an  adequate  remedy  at  law.  The  boom  companj^  by 
answer,  disclaimed  any  interest  in  the  logs,  and  denied  the 
allegation  that  plaintiff  had  no  adequate  remedy  at  law. 
All  parties  to  the  action  are  solvent.  The  defendants,  after 
pleading,  moved  to  dissolve  the  injunctional  ordfer,  which 
motion  was  denfed,  and  the  injunction  continued.  From 
this  order  the  appeal  is  taken. 

For  the  appellants  there  were  briefs  by  Alban  cfe  Baniea^ 
and  oral  argument  by  John  Barries. 

For  the  respondent  there  was  a  brief  by  Henry  C.  Hetzel^ 
attorney,  and  Neal  Bvovm^  of  counsel,  and  oral  argument 
by  Mr.  Brown, 

WiNSLow,  J.  We  deem  it  unnecessary  to  decide  the 
question  of  the  title  to  the  land  from  which  the  logs  were 
cut,  although  that  question  was  elaborately  argued.  The 
plaintiff  claims  to  own  a  lot  of  logs,  which,  at  the  com- 
mencement of  the  action,  were  in  possession  of  the  defend- 
ant boom  company.  The  defendant  Brown  also  claims  to 
own  these  same  logs.  The  defendant  boom  company  re- 
fused to  deliver  the  logs  to  the  plaintiff.  The  action  is 
brought  to  compel  delivery  of  the  logs  to  plaintiff  by  the 
aid  of  a  mandatory  injunction  in  equity.  It  seems  plain 
that  plaintiff  has  a  clear  and  adequate  remedy  by  action  of 
replevin  or  trover,  if  it  can  substantiate  its  title  to  the  logs. 
This  objection  was  affirmatively  and  specifically  raised  by 
the  answer  of  the  defendant  Brown^  and  substantially  by 
the  answer  of  the  boom  company.  Both  defendants  are 
shown  to  be  solvent.    No  injury  is  shown  which  money 
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ilamages  will  not  make  good.  Upon  familiar  principles,  a 
court  of  chancery  will  not  use  the  extraordinary  remedy 
of  injunction  in  such  a  case. 

By  the  Court. —  Order  reversed,  and  cause  remanded  for 
further  proceedings  according  to  law. 


DiiiNKwiNB,  Respondent,  vs.   Thb  City  of  Eau  Claike, 

Appellant. 

October  £8 — November  15, 1892. 

Appeal  from  city  council:  Bond. 

J,  Under  a  city  charter  providing  that  the  bond  upon  an  appeal  frona 
the  common  council  should  be  conditioned  for  the  payment  of  '"all 
costs  that  shall  be  adjudged  against  the  appellant  by  the  court," 
a  bond  reciting  an  appeal  to  the  circuit  court  for  E.  county,  and 
conditioned  for  the  payment  of  all  costs  adjudged  against  the  ap- 
pellant "  by  the  court  aforesaid,"  was  insufficient,  and  the  circuit 
court  acquired  no  jurisdiction.  The  sureties  in  such  bond  would 
not  be  liable  for  costs  adjudged  in  the  circuit  court  for  another 
county  to  which  the  venue  might  be  changed 

2*  After  the  time  for  perfecting  such  an  appeal  has  expired,  a  defect  in 
the  appeal  bond  cannot  be  cured  by  amendment  or  by  filing  a  new 
bond  nunc  pro  tunc 

APPEAL  from  the  Circuit  Court  for  jEaw  Claire  Cowniy. 
The  facts  are  stated  in  the  opinion. 
L.  A.  Doolittle^  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Ellis  (&  Allen, 
and  oral  argument  by  C.  L.  Allen. 

PiNNET,  J.  The  respondent,  Drinkwine^  presented  to  the 
common  council  of  the  city  of  Eau  Claire  a  claim  for  al- 
io svance  for  damages  to  his  person  and  property  caused  by 
an  insufficient  and  defective  street  of  the  city  while  he  was 
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traveling  over  it,  and,  his  claim  having  been  disallowed,  he 
appealed  to  the  circuit  court  of  Eau  Claire  county,  under 
sec.  25,  ch.  7,  of  the  charter  of  Eau  Claire  (Laws  of  1889, 
ch.  184),  which  requires  that  the  appeal  shall  be  perfected 
within  twenty  days  after  the  action  of  the  council  disallow- 
ing the  claim,  "by  causing  a  written  notice  of  such  appeal 
to  be  served  on  the  clerk  of  said  city,  and  executing  a  bond 
to  the  city  with  a  sufficient  surety,  to  be  approved  by  the 
clerk  or  a  court  commissioner  of  Eau  Claire  county;  condi- 
tioned for  the  faithful  prosecution  of  such  appeal  and  the 
payment  of  all  costs  that  shall  be  adjudged  against  the  ap- 
pellant by  the  court."  The  city  moved  the  circuit  court  to 
dismiss  the  appeal  for  the  reason,  among  others,  that  the 
bond  given  is  not  conditioned  as  prescribed  by  the  forego- 
ing provision  of  the  charter ;  the  bond  reciting  that  Dmnh- 
wine  had  appealed  "to  the  circuit  court  for  Eau  Claire 
county,"  and  being  conditioned  for  the  payment  of  all  costs 
that  should  be  adjudged  against  him  hy  the  court  afoi^esaid^ 
and  not  generally  by  the  cmirt^  as  prescribed  by  the  statute. 
It  is  said  that  the  bond  does  not  afford  the  city  the  in- 
demnity required  by  the  statute,  and  that,  should  a  change 
of  venue  or  place  of  trial  be  awarded,  the  surety  would  not 
be  liable  for  the  costs  adjudged  against  the  appellant, 
Drinkwine^  by  the  circuit  court  of  the  county  to  which  the 
venue  or  place  of  trial  in  such  event  had  been  changed. 
The  circuit  court  made  an  order  denying  the  motion,  and 
the  city  appealed. 

1.  It  has  been  settled  in  a  great  number  of  cases,  and  is 
well  understood,  that  if  the  appellant  fails  to  comply  sub- 
stantially with  the  requirements  of  the  statute  in  respect 
to  perfecting  such  and  similar  appeals  to  the  circuit  court, 
the  circuit  court  does  not  acquire  jurisdiction  of  the  person, 
of  the  opposite  party  or  of  the  subject  matter,  and  is  with- 
out power  to  take  any  proceeding  in  the  action,  and  that 
it  is  its  duty  to  dismiss  the  appeal.    Pelton  v.  Blooming 
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Grovey  3  Wis.  310,  and  cases  cited  in  note ;  Varney  v.  Cars- 
wellj  3  Wis.  744;  Thompson  v.  Thompson,  24  Wis.  517. 
These  cases  show  that  the  defect  cannot  be  cured  by  amend- 
ment or  by  filing  a  new  bond  nunc  pro  Utnc^  if,  as  in  this 
case,  the  time  for  perfecting  the  appeal  has  expired.  There 
is  a  contrary  intimation  in  Eaton  v.  Manitowoc  Co.  40  Wis. 
668,  673,  but  the  point  was  not  material  to  the  decision  of 
that  case,  and  we  are  satisfied  that  it  was  not  correct. 

2.  The  liability  of  a  surety  is  strictissimi  juris,  and  can- 
not be  extended  by  implication.  He  has  a  right  to  stand 
on  the  exact  words  of  his  contract.  ^  The  bond  speaks  for 
itself,  and  the  law  is  that  it  shall  so  speak,  and  that  the  lia- 
bility of  sureties  is  limited  by  the  exact  letter  of  the  bond, 
and,  if  the  words  will  not  make  theni  liable,  nothing  can.'' 
There  is  no  construction,  no  equity  against  sureties.  Dob- 
bin  V.  Bradley y  17  Wend.  422;  State  v.  Medary,  17  Ohio, 
565;  Myres  v.  Pa/rher,  6  Ohio  St  504;  Supervisors  v.  Bates, 
17  N,  T.  242.  In  Sharp  v.  BedeU,  10  IlL  88,  where  the 
statute  contained  a  requirement,  the  same  as  the  charter  of 
Eau  Claire,  that  bonds  on  appeal  should  be  conditioned  for 
the  payment  of  the  judgment  rendered  by  the  court,  it  was 
held  that  the  sureties  on  a  bond  for  an  appeal  from  the 
judgment  of  a  justice  of  the  peace,  conditioned  for  the  pay- 
ment of  such  judgment  as  might  be  rendered  by  the  circuit 
court  of  Hancock  county,  the  court  to  which  the  appeal 
was  taken,  were  not  liable  to  pay  a  judgment  rendered  by 
the  circuit  court  of  McDonough  county,  to  which  court  the 
case  had  been  transferred  on  a  change  of  venue.  This  case 
is  clearly  in  point,  and  cannot  be  distinguished  from  the 
present.  The  deviation  from  the  statutory  requirement  is 
one  of  substance.  The  surety  may  have  been  quite  willing 
to  enter  into  the  engagement  to  pay  the  costs,  if  the  appel- 
lant should  be  defeated  on  a  trial  in  Eau  Claire  county,  in 
the  city  where  the  alleged  cause  of  action  arose,  and  quite 
unwilling  to  undertake  for  the  paj^ment  of  the  costs,  in  like 
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event,  of  a  trial  in  adistant  county,  greatly  increased  by  the 
travel  of  witnesses  and  the  costs  of  subpoenaing  them.  A 
similar  ruling  in  Myres  v.  Parker^  6  Ohio  St.  502-504,  sus- 
tains the  conclusion  at  which  we  have  arrived,  that  the 
bond  under  consideration  is  not  a  substantial  compliance 
with  the  statute.  The  circuit  court  did  not  acquire  juris- 
diction of  the  appeal  for  the  reason  stated,  and  the  appeal 
should  have  been  dismissed. 

By  tlie  Court — The  order  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  dis- 
miss the  appeal. 


SiooTTE,  Appellant,  vs.  Barbek  and  others,  Respondents. 

October  S8  —  November  16, 189S, 

Settlement:  Evidence:  Court  and  jury. 

In  an  action  for  a  balance  due  on  account,  defendants  pleaded  a  settle- 
ment It  appeared  that  plaintiff  had  accepted  without  objection  a 
draft  for  the  amount  which  defendants*  agent  said  was  due ;  that 
he  had  not  Uien  claimed  more,  because  he  was  afraid  defendants* 
agent  would  hold  all  the  money  till  he  signed  a  receipt  in  full ;  and 
that,  two  hours  later,  defendants*  agent  did  ask  for  such  a  receipt, 
which  plaintiff  refused  to  give.  Held,  that  a  settlement  was  not 
conclusively  shown,  and  the  question  should  have  been  left  to  the 
jury- 

APPEAL  from  the  Circuit  Court  for  AsJdand  County. 

The  plaintiff  resided  at  Ashland,  and  the  defendants  at 
Dunkirk,  N.  Y.  On  January  5,  1891,  they  entered  into  an 
agreement  in  writing  to  the  effect  that  the  plaintiff  on  that 
day -sold  to  the  defendants,  to  be  delivered  in  the  Shores 
Lumber  Company  boom,  at  their  mill  in  Ashland,  a  certain 
lot  of  white  pine  saw  logs,  then  cut  and  skidded,  located 
on  the  land  therein  described,  in  Ashland  county,  estimated 
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to  be  from  300,000  to  400,000  feet,  and  the  price  to  be  at 
$5.50  per  1,000  feet,  log  scale.  The  defendants  therein 
agreed  to  pay  as  advance  money  $300,  and  $3  per  1,000  feet 
on  all  logs  delivered  in  the  mill  boom  February  1, 1891,  and 
the  balance  of  $2.50  per  1,000  feet  March  1, 1891,  or  thirty 
days  after  all  logs  were  delivered  in  the  boom  as  per  said 
agreement.  The  scaling  of  the  logs  was  therein  agreed  to 
be  mutually  agreed  on,  and  expenses  shared  equally. 

On  June  9,  1891,  the  plaintiff  commenced  this  action 
alleging  that  he  delivered  to  the  defendants,  at  the  place 
named,  under  said  contract,  354,283  feet  of  the  logs  de- 
scribed, amounting  at  the  agreed  price  to  the  sum  of 
$1,948.55,  which  amount  becaipe  due  and  payable  April  14, 
1891 ;  that  the  defendants  had  paid  no  part  of  said  sum  ex- 
cept $1,479.59;  and  prayed  judgment  for  the  balance  of 
said  sum,  to  wit,  $468.96.  The  answer  alleged,  by  way  of 
a  plea  in  bar  to  said  action,  that  the  plaintiff  only  delivered 
under  said  contract  269,018  feet  of  such  logs,  which  at  the 
agreed  price  was  $1,479.59,  and  that  April  15,  1891,  there 
was  an  account  stated  and  a  full  settlement  had  between 
the  parties,  wherein  it  was  agreed  that  the  amount  of  said 
logs  at  the  agreed  price  thereof  was  as  last  stated,  and  the 
same  was  then  and  there  paid  to  the  plaintiff  as  a  full  set- 
tlement of  all  logs  delivered  under  said  agreement. 

At  the  close  of  the  trial  the  court  directed  the  jury  to 
return  a  verdict  in  favor  of  the  defendants  and  against  the 
plaintiff,  and  they  did  so  accordingly.  From  the  judgment 
entered  thereon  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  ZamorenXj  Glea- 
eon,  Shea  <&  Wright^  and  oral  argument  by  E.  F,  Oleason, 

For  the  respondents  there  was  a  brief  by  Docker y  d* 
Kingston^  and  oral  argument  by  E.  J,  Dockery. 

Cassoday,  J.  Of  course,  if  the  defendants  paid  to  the 
plaintiff  the  balance  due  upon  full  settlement,  or  if  there  was 
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an  accord  and  satisfaction,  the  plaintiff  could  not  recover 
without  alleging  and  proving  fraud  or  mistake  in  such  set- 
tlement. Manifestly  the  verdict  was  directed  in  favor  of 
the  defendants  upon  the  theory  that  the  undisputed  evi- 
dence showed  that  the  defendants  made  such  payment 
upon  such  settlement.  Upon  a  careful  examination  of  the 
record,  we  are  forced  to  the  conclusion  that  this  was  error. 
True,  the  plaintiff  testified  that  thirty  days  after  he  got 
through  delivering  the  logs  he  called  upon'  Davis  (defend- 
ant's agent)  to  get  the  balance  of  his  money ;  that  Davis 
looked  in  his  book,  and  said,  "  That  is  what  is  coming  to 
you  to-day,"  or,  "  There  is  so  much  coming  to  you  to-day; " 
that  he  appeared  to  have  it  figured  up,  and  said  that  was 
right,  according  to  his  scale,  and  gave  th|B  plaintiff  a  draft, 
which  he  accepted  without  objection ;  that  he,  the  plaintiff, 
then  knew  that  the  difference  in  the  number  of  logs  which 
the  defendants  admitted  to  have  scaled  and  the  number 
which  the  plaintiff  claimed  to  have  delivered  was  593 ;  that 
at  the  time  of  receiving  the  draft  he  did  not  claim  more 
because  he  was  afraid  if  he  did  the  defendants  would  hold 
all  his  money  until  he  signed  a  receipt  in  full  settlement; 
that,  two  hours  after  receiving  the  draft,  Davis  did  ask  him 
to  sign  a  receipt  in  full,  which  he  refused  to  do.  We  do 
not  think  this  evidence,  especially  when  taken  in  connec- 
tion with  the  other  testimony  on  the  part  of  the  plaintiff, 
justified  the  court  in  taking  the  question  of  settlement 
away  from  the  jury.  If  there  was  no  such  settlement, 
then  it  was  for  the  jury  also  to  determine  whether  the 
parties  agreed  upon  a  scaler,  and  also  whether  all  the  logs 
delivered  were  scaled. 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial 
Vol.  83—28 
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Gibbons^  Appellant,  vs.  Ellis,  Kespondent* 

October  X9  —  November  IS,  189£. 

Subacriptione:  Validity:  Modification  of  contract:  Assignment:  Delivery: 

Evidence, 

1*  The  agreement  of  subscription  to  a  fund  of  |6,000  to  erect  a  creamery, 
contained  a  contract  of  D.  &  R  that  for  that  sum  they  would  fur- 
nish a  site  and  erect  the  building,  etc.  This  contract  was  modified 
in  the  interest  of  the  subscribers  by  general  consent  or  acquiescence 
of  all  the  parties  interested.  D.  &  R.  performed  the  same  as  modi- 
fied, in  good  faith,  and  the  subscribers,  acting  collectively  as  a  cor- 
poration, accepted  the  property  without  objection.  In  an  action 
against  one  of  the  subscribers  upon  his  subscription,  it  is  held  that 
he  was  bound  by  the  act  of  his  associates  to  which  he  made  no  ob- 
jection until  thereafter  called  upon  to  pay  his  subscription. 

SL  The  fact  that  one  subscription  of  $200  (of  the  $6,100  apparently  sub- 
scribed) was  invalid,  did  not  avoid  defendant*s  subscription,  it  not 
having  been  stipulated  that  no  subscription  should  be  binding  until 
the  full  sum  of  $6,000  was  subscribed,  and  D.  &  R.  having  per- 
formed tlieir  contract  in  good  faith,  supposing  all  the  subscriptions 
to  be  valid. 

&  Defendant  had  signed  and  delivered  to  plaintifTs  attorney  an  assign- 
ment of  his  interest  in  the  creamery,  purporting  to  be  in  full  pay- 
ment of  his  subscription.  The  assignment  showed  on  its  face  that 
it  was  intended  to  be  executed  by  two  other  subscribers.  HeUL 
that  the  attorney  should  have  been  permitted  to  testify  that  the 
assignment  was  taken  by  him  only  for  the  purpose  of  endeavoring 
to  negotiate  a.settlement,  and  that  it  was  not  to  become  operative 
unless  signed  by  the  other  two  subscribers.  Such  testimony  would 
not  tend  to  modify  the  terms  of  the  written  instrument  but  merely 
to  show  that  there  had  been  no  such  delivery  and  acceptance 
thereof  as  would  bind  the  parties  by  its  term&  Nor  would  the  ad- 
mission of  such  testimony  violate  the  rule  excluding  proof  of  mut- 
ual propositions  of  settlement 

4  Such  instrument  did  not  impose  upon  plaintiff  any  obligation  of  dili- 
gence to  obtain  the  signatures  of  the  other  two  subscribers,  or,  if  he 
failed  to  do  so,  to  give  notice  of  the  fact  to  defendant 

APPEAL  from  the  Circuit  Court  fovlhu  Claire  County. 
The  defendant,  J.  K  Ellis,  and  some  forty  others,  sub- 
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scribed  a  fund  to  erect  a  creamery  at  or  near  the  city  of 
Eau  Claire,  to  cost  $6,000.  That  subscription  contained  a 
contract  with  Davis  &  Eankin  (who  executed  the  same)  to 
the  effect  that  for  such  subscription  they  would  erect  a 
creamery  building  according  to  certain  plans  and  specifica- 
tions, and  would  furnish  a  specified  quantity  of  land  upon 
which  to  erect  it,  and  certain  specified  machinery,  outfit, 
and  appliances  with  which  to  operate  it.  The  contents  of 
this  instrument  are  very  fully  stated  in  Gibbons  v.  Grinsdy 
79  Wis.  365  (which  was  an  action  founded  upon  it),  and 
will  not  be  here  repeated.  Defendant's  subscription  was 
$100,  no  part  of  which  has  been  paid.  Davis  &  Rankin 
erected  the  creamery,  and  duly  assigned  the  subscription 
of  defendant  to  the  plaintiff,  D,  F.  OMona^  who  thereafter 
brought  this  action  to  recover  the  amount  thereof. 

The  answer  of  defendant  contains  the  following  defenses : 
(1)  Davis  &  Eankin  did  not  furnish  the  full  quantity  of 
land  nor  the  building  and  appliances  stipulated  for  in  the 
contract ;  (2)  the  required  sum  of  $6,000  was  not  subscribed  ; 
and  (3)  defendant  assigned  and  transferred  to  plaintiff  all 
his  interest  in  the  above-mentioned  contract  and  property, 
unconditionally,  in  full  satisfaction  of  said  subscription. 
The  last-mentioned  defense  was  founded  on  an  instrument 
in  writing,  which  is  as  follows;  ' 

"  For  value  received,  we  hereby  sell,  assign,  and  transfer 
all  our  interest  in  the  Eau  Claire  Creamery  Association, 
and  the  capital  stock  thereof,  unto  D,  F.  Gibbons^  and  au- 
thorize the  issue  of  the  shares  subscribed  for  by  us  respect- 
ively unto  the  said  D.  F.  Gibbons^  or,  if  issued  in  our  re- 
spective names  in  the  amounts  subscribed  for,  in  full 
payment  for  our  subscription  as  set  opposite  our  names 
below,  we  will  assign  and  transfer  the  said  shares  of  the 
capital  stock  to  said  D.  F.  Gibbo7i8^  or  to  whom  he  may 
request,  whenever  the  subscriptions  are  presented  to  us  for 
such  transfer,  in  full  payment  for  our  subscription. 
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"Witness  onr  hands  and  seals,  Eaa  Claire,  Wis.,  this 

day  of  September,  1889. 

"  [Seal.]    2  shares,  $200.00. 
"  [Seal.]     2  shares,  $200. 

"  J.  F.  Ellis.  [Seal.]     1  share,  $100. 

"Conditioned  that  I  assume  no  liability." 

A  trial  of  the  action  in  the  circuit  court  resulted  in  a 
verdict  for  the  defendant,  which  the  court  directed  the 
jury  to  return.  This  direction  was  upon  the  ground  that  an 
accord  and  satisfaction  of  the  cause  of  action  was  conclu- 
sively proved,  as  allege<J  in  said  third  defense.  The  testi- 
mony and  the  other  rulings  on  the  trial  are  sufficiently 
stated  in  the  opinion.  The  plaintiff  appeals  from  the  judg- 
ment for  defendant  entered  pursuant  to  the  verdict. 

For  the  appellant  there  was  a  brief  by  Geo,  C.  cfe  Fred  A. 
TeaUy  and  oral  argument  by  Fred  A.  Toall.  They  argued, 
among  other  things,  that  parol  testimony  is  admissible  to 
prove  that  a  written  instrument  has  never  been  delivered 
so  as  to  bind  the  parties  thereto  by  its  terms.  BalUton 
Spa  Bank  v.  Marine  Bank^  16  Wis.  121 ;  JiUon  v.  Gilbert^ 
26  id.  637;  NiUcn  v.  Morse^  52  id.  240;  Benton  v.  Martin^ 
52  N.  Y.  574;  Grieraon  v,  Mason^  60  id.  394;  Jnilliard  v. 
Chaffee.  92  id.  535;  Reynolds  v.  Rohinson^  110  id.  654;  Lip- 
pincottv.  Whitma7ij  83  Pa.»St.  244;  Farwellv.  Ensign^  66 
Mich.  600;  BeU  v.  Shibley,  33  Barb.  610;  Wilson  v.  Powers^ 
131  Mass.  539. 

For  the  respondent  there  was  a  brief  by  EUis  A  AUen, 
and  oral  argument  by  C.  Z.  Allen,  They  contended,  inter 
alia^  that  the  assignment  was  an  adjustment  and  compro- 
mise of  a  lona  jide  controversy  between  the  parties,  and 
hence  conclusive.  KerchevaZ  v,  Doiy^  31  Wis.  476;  Johnson 
V.  Parker,  34  id.  596;  Van  TroU  v.  Wiese,  36  id.  439;  Zim- 
mer  v,  Becker,  66  id.  527.  The  acceptance  and  retention  of 
the  assignment  by  plaintiff  is  prima  facie  evidence  of  un- 
conditional delivery.    Keroheval  v.  Doty,  31  Wis.  491 ;  Prm- 
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gle  V.  Dannj  37  id.  449;  Case  v.  Fishy  58  id.  56;  Sehriher  v. 
Le  Clair^  ^^  id.  579.  The  evidence  to  show  that  the  deliv- 
ery was  conditional  was  not  admissible.  KerchevaZ  v.  Doti/y 
31  Wis.  489 ;  Pringle  v.  Dunn,  37  id.  449 ;  Case  v.  Fish,  58  id. 
56 ;  Sch7iber  v.  Le  Clair,  66  id.  579 ;  Foster jo.  Clifford,  44  id. 
569;  Racine  Co.  Bank  ^.  Lathrop,  12  id.  466;  Wayland 
University  v.  Boorman,  56  id.  657;  Huhbard  v.  Marshall,  50 
id.  322;  Hooker  v.  llyde,  61  id.  204;  Herhst  v.  Lowe,  65  id. 
316;  Richardson  v,  Johnsen',  41  id.  100;  Cooper  t;.  Tappan, 
4  id.  362 ;  Dav^y  iJ.  Eelley,  66  id.  452 ;  GiUmann  v.  Henry,  53 
id.  4G5;  Crawford  v.  Earl,  38  id.  312;  Grego^ry  v.  Hart,  7 
id.  532;  Dovmie  v.  White,  12  id.  176;  Braman  v.  Bingham, 
26  N.  Y.  483.  When  a  subscription  to  the  capital  stock  of 
a  corporation  is  made  apon  the  condition  that  the  company 
is  not  to  be  organized,  or  shall  not  enter  upon  the  princi- 
pal object  of  its  organization,  until  the  given  amount  of 
its  stock  shall  be  subscribed,  such  condition  is  a  condition 
precedent,  and  the  company  is  not  authorized  to  enforce 
the  payment  of  such  subscription  until  the  conditions  are 
complied  with  on  its  part.  Penobscot  i&  K.  R,  Co.  v.  Dunn, 
39  Me.  587;  Philadelphia  cfe  W.  C.  R.  Co.  v.  Eichniam,,  28 
Pa.  St.  318. 

Lyon,  0.  J.  1.  The  first  defense,  to  wit,  the  failure  of 
Davis  &  Eankin  to  furnish  the  land,  creamery  building,, 
outfit,  and  appliances  stipulated  for  in  the  contract,  is  with- 
out merit.  The  contract  was  modified  in  some  particulars 
in  the  interest  of  the  subscribers  to  the  fund,  by  general 
consent,  or  at  least  acquiescence,  of  the  parties  interested. 
Davis  &  Eankin  performed  the  same  as  modified,  in  good 
faith,  and  the  subscribers,  acting  collectively  as  a  corpora- 
tion, accepted  the  property,  without  objection  from  any 
source,  as  a  compliance  by  Davis  &  Eankin  with  the  terms 
of  their  contract.  The  defendant  is  bound  by  this  action 
of  his  associates  for  his  benefit,  to  which  he  never  made 
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any  objection  until  thereafter  called  apon  to  pay  his  sub- 
scription.    Gribhona  v.  Grinsel,  79  Wis.  365. 

2.  The  second  defense,  to  the  effect  that  the  subscription 
is  void  because  only  $6,900  was  subscribed,  is  predicated 
upon  a  mistaken  view  of  the  contract.  We  find  no  clause 
therein  providing  that  no  subscription  shall  be  binding 
until  the  full  sum  of  $6,000  is  subscribed.  The  restriction 
therein  (if  there  be  any)  is  upon  the  right  to  incorporate. 
Moreover,  $6,100  was  apparently  subscribed ;  but  one  per- 
son, whose  name  appears  in  the  list  as  a  subscriber  to  the 
amount  of  $200,  denies  that  he  made  the  subscription.  It 
does  not  appear  that  Davis  &  Rankin  knew  this  fact,  if  it 
be  a  fi^ct.  They  acted  in  perfect  good  faith,  supposing  the 
subscriptions  were  all  valid,  and  expended  their  money  in 
an  honest  performance  of  their  obligations  under  the  con- 
tract. If  the  defendant  would  avoid  paying  his  subscrip- 
tion for  the  reason  that  the  $200  subscription  was  invalid 
and  hence  that  only  $5,900  was  subscribed,  he  should  have 
obtained  the  information  and  imparted  it  to  Davis  &  Ran- 
kin before  they  performed  their  part  of  the  contract.  This 
defense  is  manifestly  an  afterthought.  It  is  not  just,  and 
cannot  prevail. 

3.  The  defendant  signed  and  delivered  to  Mr.  Teall  the 
assignment  set  out  in  the  above  statement  of  the  case,  but 
Mr.  Teall  testified  that  the  instrument  was  drawn  for  the 
purpose  of  procuring  three  of  the  subscribers,  of  whom 
the  defendant  was  one,  to  execute  it.  The  signatures  of 
the  other  two  subscribers  were  never  obtained.  Mr.  Teall 
took  the  assignment  to  defendant  to  procure,  and  did  pro- 
cure, his  signature  thereto.  As  to  what  then  and  there 
occurred  Mr.  Teall  testified  as  follows :  "  It  was  stated  by 
me  that  if  I  could  procure  the  signatures  of  the  other  two 
unpaid  subscribers,  and  could  sell  the  stock,  that  it  would 
be  accepted  in  settlement ;  but  I  expressly  and  distinctly 
stated  to  him  that  I  took  this  only  for  the  purpose  of  en- 
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deavoring  to  oompromise  and  negotiate  a  settlement,  bat 
only  on  condition  that  I  could  procure  the  signatures  of 
the  other  two  unpaid  subscribers^  and  upon  the  further  con- 
dition that  I  could  dispose  of  the  stock."  This  testimony 
of  Mr.  Teall  was  stricken  out  by  the  court. 

The  learned  circuit  judge,  in  making  the  above  ruling, 
intimated  the  opinion  that  plaintiff  was  estopped  by  his 
laches,  in  that  he  did  not  return  the  assignment,  or  notify 
defendant  that  its  conditions  had  not  been  complied  with, 
from  asserting  that  the  assignment  was  not  uncondition- 
ally delivered  to  plaintiff.  Yet  we  understand  the  ruling 
really  to  have  been  made  on  the  ground  that  the  admission 
of  such  testimony  would  violate  the  rule  which  prohibits 
testimony  of  parol  stipulations,  made  before  the  execution 
of  the  written  contract,  offered  for  the  purpose  of  modi- 
fying or  changing  the  terms  of  the  writing. 

We  think  the  above  ruling  was  erroneous.  The  assign- 
ment expresses  a  joint  as  well  as  several  contract,  and 
shows  on  its  face  that  it  was  intended  to  be  executed  by 
three  subscribers.  It  is  only  executed  by  one.  It  is  prob- 
able that  the  fair  inference  from  the  writing  itself  is  that 
the  parties  did  not  intend  it  to  be  operative  until  the  three 
subscribers  had  signed  it,  and  hence  that  the  burden  is 
upon  defendant  to  prove  that  it  was  delivered  by  him,  and 
accepted  by  plaintiff,  unconditionally,  and  was  to  be  in  full 
force  and  effect  without  such  other  signatures.  If  this  is  a 
correct  view,  the  testimony  of  Mr.  Toall  was  certainly  ad- 
missible to  rebut  any  such  proof  on  the  part  of  the  defend- 
ant. See  Taylor  v.  Coon,  79  Wis.  76,  82.  But,  if  the  view 
above  suggested  is  not  the  correct  one,  it  is  clear  that  Mr. 
Teall's  testimony  did  not  tend  to  change  or  modify  the 
terms  of  the  written  assignment,  but  went  only  to  the 
question  as  to  whether  the  same  had  been  so  delivered  as 
to  become  operative  fts  the  contract  of  the  parties.  We 
understand  the  rale  to  be  well  established  that  parol  testi- 


Digitized  by  VjOOQIC 


440         SUPREME  COURT  OF  WISCONSIN.  [83 

Qibbons  y&  Ellis. 

mony  is  admissible  to  prove  that  a  written  instrument  has 
never  been  delivered  so  as  to  bind  the  parties  thereto  by 
its  terms.  If  defendant  signed  the  instrument  in  question, 
and  left  it  with  Mr.  Teall  under  an  agreement  that  it 
should  not  be  operative  unless  the  signatures  of  two  other/ 
subscribers  should  be  obtained  thereto,  this  was  no  such 
delivery  and  acceptance  of  the  instrument  as  would  bind 
either  party  by  the  stipulations  therein  written,  and  nei- 
ther would  be  bound  until  such  signatures  were  obtained. 
We  are  not  aware  of  any  rule  of  evidence  which  excludes 
parol  testimony  tending  to  prove  such  nondelivery  and 
nonacoeptance.  It  may  here  be  observed  that  we  have  in 
this  case  no  question  arising  under  the  statute  of  frauds, 
as  in  Campbell  v.  Thomas^  42  Wis.  437.  Many  cases  sus- 
taining the  above  views  will  be  found  cited  in  the  brief  of 
counsel  for  the  plaintiff. 

4.  We  are  further  of  the  opinion  that  there  is  nothing 
in  this  record  which  can  properly  be  construed  as  a  waiver 
of  the  plaintiflTs  right,  or  an  estoppel  against  him,  to  as- 
sert that  the  assignment  never  became  operative  as  a  con- 
tract. All  there  is  of  it,  the  defendant  expressed  in  the 
instrument  his  willingness  to  join  with  two  others  in  as- 
signing their  interest  in  the  creamery  stock  or  property  to 
the  plaintiff,  on  the  terms  specified  in  the  writing.  The  other 
subscribers  failed  to  join  in  the  assignment,  and  that  was 
the  end  of  it.  The  instrument  imposes  upon  plaintiff  no 
obligation  of  diligence  to  obtain  their  signatures,  or,  if  he 
failed  to  do  so,  to  give  notice  of  the  fact  to  defendant. 

Furthermore,  we  discover  nothing  in  the  rejected  testi- 
mony of  Mr.  Teall  which  violates  the  rule  excluding  proof 
of  mutual  propositions  of  settlement  by  parties  to  a  con- 
troversy. 

Our  conclusion  is  that,  in  any  view  of  the  case,  it  was 
error  to  exclude  the  testimony  of  Mr.  Teall. 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 
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Feawlbt,   Appellant,   ts.    Oosgrovb,   Administrator,  Re- 
spondent. 

October  f^  — November  16,  189t, 

Estates  of  decedents:  Examination  of  claimant  otherwise  than  as  a 

witness, 

PresentatioQ  to  the  county  court  of  a  claim  against  the  estate  of  a 
decedent  is  the  commencement  of  an  action  or  proceeding,  within 
the  meaning  of  sea  4096,  R  S.«  and  an  examination  of  the  claim- 
ant may  be  had  under  that  section.  The  mere  fact  that  the  officer 
before  whom  such  examination  is  to  be  had  is  a  commissioner  of 
the  circuit  court,  and  not  an  oi&cer  of  the  county  court,  is  no  ob- 
jection thereUx 

APPEAL  from  the  Circuit  Court  for  Eau  Claire  County. 

One  Richard  T.  Farr  died  intestate  December  i  9,  1890. 
In  February,  1891,  P.  J.  Oosgrove  was  duly  appointed  ad- 
ministrator of  his  estate,  and  duly  qualified  and  entered 
upon  the  duties  of  his  office.  Within  the  time  limited  for 
creditors  to  present  their  claims  against  said  estate,  W.  H. 
Frawley  filed  his  verified  claim  for  services  as  attorney 
during  the  life  of  said  intestate,  to  the  amount  of  $1,660. 
A  formal  verified  complaint  was  filed  therein,  and  the  ad- 
ministrator served  a  verified  answer,  denying  and  travers- 
ing the  same.  Afterwards  the  administrator  gave  notice 
to  the  attorney  of  said  Frawley^  and  also  subpoenaed  said 
Frawley^  to  appear  before  a  circuit  court  commissioner,  and 
submit  to  an  examination  under  sec.  4096,  R  S.  The  said 
Frawley  and  his  attorney  appeared  before  said  commis- 
sioner, but  refused  to  be  sworn  or  examined.  Because  of 
such  refusal  the  administrator,  upon  verified  petition  stat- 
ing the  facts,  asked  the  county  court  to  strike  out  the  said 
claim  of  Frawley,  The  county  court,  by  order,  denied  such 
application,  and  the  administrator  appealed  from  that  order 
to  the  circuit  court.     In  the  latter  court  said  order  of  the 
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county  court  was  reversed,  and  said  Frawley  was  ordered 
to  appear  before  said  commissioner  on  a  day  fixed,  and  to 
submit  to  such  examination  under  said  section,  and,  in  case 
of  his  failure  to  so  appear,  it  was  ordered  that  his  claim  be 
stricken  out.  The  cause  was  ordered  to  be  remitted  to  the 
county  court,  but  it  was  further  ordered  that,  in  case  of  an 
appeal  to  this  court,  the  time  for  such  examination  be  ex- 
tended to  twenty  days  after  notice  of  filing  the  remittitur 
from  this  court.  The  said  Frawley  has  appealed  from  said 
order  of  the  circuit  court. 

J,  C.  Oores^  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Wickham  db 
FarTj  and  oral  argument  by  James  Wiekham. 

Oassoday,  J.  On  the  presentation  of  the  plaintiflTs  claim 
to  the  county  court,  the  same  was  contested  by  the  admin- 
istrator. Thereupon  the  administrator  sought  to  examine 
the  plaintiff  ^'  otherwise  than  as  a  witness  on  a  trial,"  under 
sec.  4096,  B.  S.,  as  amended,  and  subpoenaed  him  to  appear 
before  a  circuit  court  commissioner  for  that  purpose.  He 
appeared,  but  refused  to  be  sworn  or  examined.  The  only 
question  here  presented  is  whether  the  section  of  the  stat- 
ute cited  is  applicable  to  such  a  case.  Among  other  things, 
it  provides  that  "  no  action  to  obtain  a  discovery  under  oath, 
in  aid  of  the  prosecution  or  defense  of  another  actiouy  shall 
be  allowed ;  but  the  examination  of  a  party,  .  .  .  oth- 
erwise than  as  a  witness  on  a  trial,  may  be  taken  by  depos- 
ition at  the  instance  of  the  adverse  party,  in  any  action  or 
proceeding^  at  any  time  after  the  commencement  thereof 
and  before  judgment."  The  section  further  provides,  in 
effect,  *'  that  such  deposition  may  be  taken  before  a  judge 
at  chambers  on  a  previous  notice,"  etc. ;  "  or  it  may  be  taken 
without  the  state  upon  commission,  in  the  manner  provided 
for  taking  other  depositions."  Such  examination  may  be 
taken  '^  before  issue  joined,  but  such  examination  shall  not 
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preclude  the  right  to  another  examination  after  issue  joined^ 
upon  all  the  issues  in  the  cause,  and  the  party  examining 
shall,  in  all  cases,  be  allowed  to  examine  upon  oral  inter- 
rogatories.^ Such  examination  shall  not  be  compelledm  any 
other  county  than  that  in  which  the  party  to  be  examined 
resides,"  except  when  ho  is  a  nonresident.  "  In  any  exam- 
ination under  the  provisions  of  this  section,  the  judge  or 
commissioner  before  whom  the  same  is  had  shall  have  power 
and  authority  to  compel  the  party  examined  to  answer  all 
questions  relevant  to  the  issues  involved,  and  also  to  com- 
pel the  production  by  the  party  examined  of  books  and 
papers  relevant  and  pertinent  to  the  issues,  and  may  en- 
force such  answers  and  the  production  of  such  books  and 
papers  by  contempt  proceedings." 

This  court  has  frequently  held  that  the  examination  thus 
authorized  was  intended  as  a  substitute  for  a  bill  of  discovery 
under  the  old  practice, and, being  remedial, should  be  liberally 
construed.  Cleveland  v.  Burnham^  60  Wis.  21 ;  Kelly  v.  C. 
<&  If.  W.  R.  Co.  60  Wis.  489.  The  object  of  the  section  was 
to  abolish  not  only  the  form,  but  also  the  substance,  of  the 
old  bill  of  discovery,  and  to  enable  the  party  to  obtain  the 
benefits  of  the  bill,  and  also  a  more  ample  remedy,  by  taking 
the  deposition  of  the  adverse  party  as  a  witness  in  the  case 
upon  all  questions  involved  in  the  issues.  Whereatt  v.  Eilis^ 
65  Wis.  639.  The  old  bill  of  discovery  was  filed  in  a  court 
of  equity  in  aid  of  proceedings  in  another  court  of  separate' 
and  independent  jurisdiction.  ClarJc  v.  Bergenthal^  52  Wis. 
106;  KdlA/  V.  C.  (&  If.  W.  R.  Co.  60  Wis.  484.  Here  the 
discovery  sought  is  in  aid  of  the  defense  to  the  allowance 
of  the  plaintiffs  claim  in  the  county  court.  The  presenta- 
tion of  the  claim  to  the  county  court  is  to  be  deemed  the 
commencement  of  an  action,  within  the  meaning  of  the 
statutes  of  limitation.  Sec.  4242,  R.  S. ;  Boyce  v.  Foote^  19 
Wis.  199;  Jones  v.  Keep's  Estate^  23  Wis.  45.  It  seems  to 
be,  in  effect,  a  civil  action  or  suit  at  law.     Clark  v.  Bever^ 
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139  U.  S.  96;  McBtide'a  Appeal,  72  Pa.  St.  480.  If  it  is 
not  a  civil  action  or  suit  at  law,  it  is  at  least  a  "  proceed- 
ing "  within  the  meaning  of  that  clause  of  sec.  4096,  R  S., 
which  authorizes  the  taking  of  the  "depositictp  at  the  in- 
stance of  the  adverse  party,  in  any  action  or  proceeding P 

Such  being  the  nature  of  the  plaintiffs  claim,  and  the 
purpose  of  the  proposed  examination  being  to  discover  the 
facts  as  to  the  transactions  between  him  and  the  intestate, 
in  aid  of  the  defense  of  such  claim,  there  would  seem  to  be 
no  valid  objection  to  such  examination,  unless  it  be  merely 
because  the  allowance  of  the  claim  is  pending  in  the  county 
court,  and  the  proposed  examination  is  to  be  iad  before  a 
commissioner  of  the  circuit  court.  Under  the  old  practice, 
a  suit  in  equity  for  discovery  could  be  maintained  in  aid  of 
proceedings  in  any  common-law  court  of  general  jurisdic- 
tion or  other  public  tribunal  of  the  same  country  which  is 
or  was  by  its' original  modes  of  procedure  unable  to  com- 
pel the  needed  disclosure.     1  Pom.  Eq.  Jur.  §  196;   Wolf  v. 

Wolfs  E^T,  2  Har.  &  G.  382;  ShotwelVs  Adm'ra  v.  Smith, 
20  K  J.  Eq.  79;  Sweeny  v.  WiUiams,  36  N.  J.  Eq.  627.  The 
pendency  of  an  action  at  law  is  not  always  necessary  to 
the  maintenance  of  a  bill  of  discovery.  Buckner  v,  Fer- 
guson, 44  Miss.  677.  In  Fuller  v,  Ingram,  5  Jur.  (N.  S.), 
510,  it  was  held  that  "  the  rule  that  this  court  would  not 
allow  a  bill  of  discovery  in  aid  of  proceedings  io  the  ec- 
clesiastical court  does  not  apply  to  a  bill  of  discovery  in 
aid  of  proceedings  in  the  court  of  probate."  Accordingly 
it  was  there  held  that  such  a  suit  could  be  maintained. 
The  same  rule  ought  to  prevail  here,  since  every  county 
court  in  this  state  is  a  court  of  record.  Sec.  2448,  R  S. 
This  court  has  frequently  sanctioned  a  broad  equitable  ju- 
risdiction in  the  matter  of  estates  in  county  courts.  Brook 
V.  ChappeU,  34  Wis.  405;  CaUin  v.  Wheeler,  49  Wis.  507; 

Gardner  v.   Callaghan*s  Estate,  61  Wis.  96;  Newman  v. 

Watermany  63  Wis.  621.    And  yet  such  jurisdiction  would 
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seem  to  "be  insuflBcient  to  secure  such  discovery,  unless  sec. 
4096  is  applicable.  There  is  nothing  in  that  section  which 
limits  its  provisions  to  the  circuit  court,  nor  any  particular 
court;  and,  moreover,  it  is  found  under  the  title:  "Provis- 
ions common  to  actions  and  proceedings  in  aZl  courts."  The 
mere  fact  that  the  officer  before  whom  such  proposed  ex- 
amination is  to  be  had  is  a  commissioner  of  the  circuit 
court,  and  not  an  officer  of  the  county  court,  is  no  objection 
to  the  proposed  examination,  for  the  reason,  among  others, 
thai  the  remedy  for  which  the  proposed  examination  is  a 
substitute  was  usually,  if  not  always,  instituted  in  a  court 
of  separate  and  independent  jurisdiction.  The  section  re- 
quires the  deposition  to  "  be  taken  before  a  judge  at  cham- 
bers," and  that  "  the  judge  or  commissioner  before  whom 
the  same  is  had  "  shall  have  the  powers  therein,  mentioned. 
This  court  has  frequently  held  that  "a  judge  at  cham- 
bers" is  simply  a  judge  of  a  court  of  record  acting  out  of 
court;  and  that  the  words  "a  judge,"  or  "a  judge  at  cham- 
bers," include  "  a  county  judge  or  court  commissioner." 
Whereatt  v.  Ellis^  65  Wis.  644,  and  cases  there  cited.  In 
that  case  it  was  held  that  "  such  deposition  may  be  taken 
by  a  court  commissioner  of  the  county  in  which  the  party 
examined  resides,  although  the  action  is  pending  in  another 
county."  It  was,  moreover,  necessary  to  so  hold,  in  order 
to  make  the  section  of  the  statute  of  general  application, 
because  it  requires  such  examination  to  be  had  in  the  county 
in  which  the  party  to  be  examined  resides.  The  ruling  in 
that  case  excludes  the  idea  that  the  examination  must  nec- 
essarily be  before  a  judge  or  a  commissioner  of  the  same 
court  in  which  the  action  is  pending. 

By  the  Court. —  The  order  of  the  circuit  court  is  affirm  eil. 


Digitized  by  VjOOQIC 


446  SUPREME  COURT  OF  WISCONSIN.  [88 

Earr  and  husband  vs.  Tnistees  of  Grand  Lodge  A.  O.  U.  W.  and  another. 


Faer  and  husband,  Appellants,  vs.  The  Tkustees  of  the 

Grand  Lodge  of  the  Ancient  Oedeb  of  United  Wobk- 

MEN  of  the  State  of  Wisconsin  and  another,  Eespond- 

ents. 

October  if9 — November  16,  189ii, 

Life  insurance:  Joint  tenancy. 

A  mutual  benefit  insurance  certificate  in  which  the  wife  and  daughter 
of  the  insured  are  named  as  beneficiaries  creates  in  them  a  joint 
tenancy  with  right  of  survivorship. 

APPEAL  from  the  Circuit  Court  for  Eau  Claire  County. 

The  facts  are  stated  in  the  opinion. 

For  the  appellants  there  was  a  brief  by  Wickham  <&  Fa/rr^ 
and  oral  argument  by  James  Wickham.  They  argued, 
among  other  things,  that  the  death  of  Ida  B.  Peck  revoked 
her  appointment  as  a  beneficiary,  and,  no  other  direction 
being  made,  the  laws  of  the  society  control  the  disposition 
of  the  funds.  Given  v.  Wis.  0.  F.  M,  Z.  Ins.  Co.  71  Wis. 
547;  Riley  v.  Riley ^  75  id.  464.  Mrs.  Farr  is  entitled  to 
the  full  amount  named  in  the  certificate:  first,  by  virtue 
of  the  direction  in  the  certificate,  and,  second,  by  virtue  of 
the  laws  of  the  society.  If  both  beneficiaries  had  survived 
the  insured,  both  would  have  been,  as  against  the  defend- 
ant, entitled  to  the  whole  amount;  but  death  having  re- 
voked the  appointment  of  one,  her  name  became  elimi- 
nated from  the  certificate,  which  now  reads  that  $2,000 
"shall  at  his  death  be  paid  to  his  daughter,  Jtfay,"  she 
being  the  only  person  competent  to  receive  it  who  has  been 
selected  by  the  insured.^  Northrup  v.  Phillips,  99  111.  449. 
One  who  is  entitled  to  recover  at  all  must  bb  entitled  to 
recover  the  whole  amount.  Hartford  F.  Ins.  Co.  v.  Daven- 
portj  37  Mich.  609.  As  a  surviving  joint  obligee,  Mrs.  Fa)T 
is  entitled  to  recover  the  whole  amount.  1  Parsons,  Cont. 
31.     In  case  of  death  of  one  joint  beneficiary,  the  survivor 
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is  entitled  to  recover  the  whole  amount.  Brooklyn  M.  H. 
Asso.  V,  nanaorty  6  N.  Y.  Supp.  161 ;  Bohinson  v.  DuvaUy 
79  Ky.  83;  Day  v.  Case,  43  Hun,  179;  Davis  v.  Wanna- 
maker,  2  Col.  637;  Covenant  M.  B.  Asso.  v,  Hoffman,  110 
111.  603 ;  Bacon,  Ben.  Ins.  sec.  264.  The  law  is  analogous 
to  the  law  relating  to  legacies  and  devises,  where  on  the 
death  of  a  joint  legatee  or  devisee  the  survivor  is  entitled 
to  the  whole  amount.  2  Redf.  Wills,  175 ;  Doe  v.  Sheffield, 
13  East,  526;  Downing  v,  Marshall,  23  N.  T.  866;  BaU  v. 
Deas,  49  Am.  Deo.  651  \  S.C.2  Strob.  Eq.  (S.  C),  24. 

Mrs.  Farr  is  entitled  to  recover  the  fund  in  question 
under  the  constitution  of  the  society,  which  provides  that 
in  case  one  beneficiary  shall  die  during  the  life  time  of  the 
member,  the  survivor  shall  be  entitled  to  the  fund.  This 
provision  applies  to  this  case,  although  Ida  B.  Peck  died 
before  it  was  passed.  Such  rules  and  regulations  should  be 
liberally  construed  to  effect  the  benevolent  purposes  of  the 
order.  BaUou  v.  Gile,  50  Wis.  614-618;  Riley  v.  Riley,  75 
id.  464-466.  The  word  "  shall "  applies  to  past  as  well  as 
future  occurrences,  where  the  remedy  designed  by  the  stat- 
ute is  thereby  promoted.  Endlich,  Interp.  Stat.  sec.  112; 
Beard  v.  Rowan,  1  McLean,  135 ;  Plum  v.  Fond  du  Lao^  51 
Wis.  393-396.  The  constitution  provided  that  it  might  be 
amended,  and  the  agreement  of  the  insured  was  that  he 
should  be  bound  by  all  laws  "  which  are  or  may  be  enacted." 
He  was  bound  to  take  notice  of  all  laws  of  the  societv 
affecting  his  rights  or  interest.  Cooke,  L.  Ins.  sec.  20; 
Bacon,  Ben.  Soc.  sec.  81 ;  Supreme  Lodge  K.  of  P.  v.  Knight, 
117  Ind.  489-495.  The  constitution  as  amended,  therefore, 
properly  governed  this  contract.  Supreme  Comm,  K,  O.  R. 
V.  Ainsworth,  71  Ala.  436;  Stohr  v.  San  Francisco  M.  F. 
Soc,  82  Cal.  557;  Figure  v.  Mut  Soc,  46  Vt.  362;  St  Pat- 
rick's M.  B.  Soc.  V.  McVey,  92  Pa.  St.  510;  Poultney  v. 
Bachma/a,  31  Hun,  49 ;  McCahe  v.  Father  M,  Soc.  24  id.  149 ; 
Sanger  V.  Rothschild,  123  N.  Y.  577;  Durian  v.  Cent.  Verein, 
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7  Daly,  168;  Comm,  v.  Union  League^  135  Pa.  St.  301; 
Georgia  M.  M.  L.  Ins.  Co.  v.  Gihson^  52  Ga.  640 ;  May  v. 
N.  T.  S.  R.  F.  8oc.  14  Daly,  389;  AUen  v.  Life  Aaso.  of 
Am.  8  Mo.  App.  52;  Cooke,  L.  Ins.  sec.  20;  Bacon,  Ben. 
Soc.  sec.  92 ;  Catholic  Knights  v.Euhn^  18  S.  W.  Rep.  (Tenn.), 
385.  The  power  to  alter  or  amend  the  constitution  being 
reserved,  its  exercise  cannot  be  said  to  impair  the  obliga- 
tions of  a  contract.  Supreme  Com,m.  K.  G.  Ji,  v,  Aina- 
wofih^  71  Ala.  436;  Cooley,  Const.  Lim.  340;  Ang.  &  A. 
Corp.  sec.  767;  4  Am.  &  Eng.  Ency.  of  Law,  211.  No 
vested  or  property  right  exists  either  in  the  insured,  who 
has  only  the  power  of  appointment,  or  in  the  beneficiarj'', 
who  holds  the  mere  expectancy.  IJeUenberg  v.  1.  0.  B.  B. 
94  N.  Y.  589 ;  Swift  v.  Ben.  Asso.  96  HI.  309 ;  Masonic  M.  B. 
Soc.  V.  Burkhartj  110  Ind.  189.  Where  members  are  given 
an  opportunity  to  avail  themselves  of  a  change,  no  action- 
able wrong  is  done.  Supreme  Lodge  K.  of  P.  v.  Knight^ 
117  Ind.  489.  In  this  case  the  insured,  by  failing  to  appoint 
a  new  beneficiary,  signified  his  satisfaction  with  this  law  of 
the  society.     Riley  v.  Riley j  75  Wis.  464-467. 

John  A.  Daniels,  for  the  respondents,  contended,  inter 
alia,  that  in  this  country  the  title  by  joint  tenancy  is  very 
much  reduced  in  extent,  and  the  extent  of  survivorship  is 
still  more  extensively  destroyed  except  where  it  is  proper 
and  necessary,  as  in  the  case  of  titles  held  by  trustees. 
4  Kent,  Comm.  (12th  ed.),  361.  Survivorship  on  the  prin- 
ciple of  joint  tenancy  is  contrary  to  the  genius  of  our  in- 
stitutions and  was  in  effect  abrogated  by  the  course  of  de- 
scents prescribed  by  the  Ordinance  of  1787  and  by  our 
subsequent  laws.  Sergeant  v.  Sieinhergery  2  Ohio,  423.  The 
beneficiary  has  no  vested  interest  in  a  certificate  like  this 
until  the  death  of  the  insured.  The  insured  may  change 
his  designation  of  the  beneficiary  at  will  and  against  his  or 
her  consent.  Sahin  v.  Grand  Lodge  A.  0.  U.  W.  18  N.  Y. 
Supp.  185;  Richmond  v.  Johnson,  28  Minn.  447;  Clark  t. 
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Durandj  12  Wis.  223;  loeter  v.  Gile^  50  id.  60S.  If  Ida  B. 
Peck,  being  a  sole  beneficiary  and  dying  before  her  hus- 
band, did  not  have  such  an  interest  in  the  certificate  as 
would  go  to  her  administrator,  how  could  she,  under  the 
same  conditions,  being  a  beneficiary  joined  with  another, 
have  such  an  interest  as  would  go  to  her  co-beneficiary? 
Unless  the  policy  points  out  to  whom  the  insurance  money 
shall  be  paid  in  case  the  beneficiary  dies  before  the  insured, 
the  appointment  of  the  beneficiary  is  revoked  by  his  death. 
Given  v.  Wis.  0.  F.  M.  Z.  Ins.  Co.  71  Wis.  550;  Biley  v. 
RUey,  75  id.  464;  Arthur  v.  Odd  Fellows'  B.  Asso.  29  Ohio 
St.  557.  There  was.no  direction  in  the  constitution  or  by- 
laws under  which  this  certificate  was  issued  as  to  how  or 
in  what  manner  the  fund  shall  be  distributed  in  case  the 
direction  made  by  the  insured  shall  have  been  for  any  cause 
revoked.  After  the  death  of  Ida  B.  Peck,  therefore,  the 
$1,000  in  dispute  reverted  back  to  Mr.  Peck,  freed  from  any 
beneficial  appointment,  and  at  his  death  became  a  part  of 
his  estate  and  should  go  to  the  administrator. 

The  "revision  of  the  constitution  made  ten  years  after 
the  certificate  issued,  cannot  control  the  disposition  of  the 
fund.  Morrison  v.  Wis.  0.  F  M.  L.  Ins.  Co.  59  Wis.  165. 
A  corporation  has  not  capacity  by  laws  of  its  own  enact- 
ment to  disturb  or  divest  rights  which  it  has  created,  or  to 
impair  the  obligation  of  its  contracts,  or  to  change  its  re- 
sponsibilities to  its  members,  or  to  draw  them  into  new 
and  distinct  relations.  Ang.  &  A.  Corp.  sec.  399 ;  Bliss, 
Life  Ins.  sec.  463 ;  Becker  v.  Fa/rvi  Mut.  Ins.  Co.  48  Mich. 
610 ;  HamHU/n  Mut.  Ins.  Co.  v.  ffobart,  2  Gray,  543 ;  Great 
Falls  Mut.  F  Ins.  Co.  t^.  i7ar«?^,  45  N.  H.  292 ;  Cook,  Stock, 
sec.  501;  Close  v.  Glenwood  Cem.  Co.  107  U.  S.  466;  MiUs 
V.  Central  B.  Co.  41  N.  J.  Eq.  5;  Ashton  v.  Burhank^  2  Dil- 
lon, 435.  The  certificate  in  legal  contemplation  is  an  in- 
surance policy,  and  in  most  respects  is  governed  by  gen- 
eral rules  of  law  which  apply  to  insurance  contracts.  Baxter 
Vou  88—29 
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V,  Sampson  Lodges  102  Ind.  262 ;  State  ex  rd.  Graham  v. 
MiUer^  66  Iowa,  33.  If  the  prevalent  purpose  and  nature 
of  an  association  be  that  of  insurance,  the  benevolent  or 
charitable  results  to  its  members  will  not  change  its  legal 
character.  Bolton  v,  Bolton^  73  Me.  303 ;  State  ex  rel.  v. 
Banker' %  cfe  M.  M.  B.  A.  23  Kan.  499;  Folmer^s  Appeal^ 
87  Pa.  St.  133 ;  lU.  M.  B.  Soc.  v.  Winthrop,  85  111.  537.  The 
new  beneficiary  article  must  be  understood  with  the  pro- 
viso or  exception  which  applies  to  all  legislation  alike,  that 
laws  cannot  be  retroactive  or  be  so  construed  as  to  cut  oflf 
rights  already  fixed.  Bacon,  Ben.  Soc.  sec.  185.  And  this 
too,  even  though  the  by-laws  provide  for  an  amendment. 
Kentv.  Quicksilver  M.  Co.  78  N.  Y.  159;  Bauer  v.  Samp- 
son Lodgey  102  Ind.  262 ;  GundXach  v.  Germania  M,  Asso. 
4  Hun,  339 ;  Pellazzino  v.  German  CaiL  Soc.  16  Weekly 
L.  Bui.  27. 

Orton,  J.  On  the  28th  day  of  March,  1879,  A.  C.  Peck 
became  a  member  of  the  subordinate  Banner  Lodge  No.  17, 
at  the  city  of  Eau  Claire,  by  virtue  of  a  certificate  of  insur- 
ance duly  issued  by  the  Grand  Lodge  of  the  Ancient  Order 
of  United  Workmen  of  the  State  of  Wisconsin  to  the  said 
A.  C.  Peck,  by  which  said  grand  lodge  promised  and 
agreed,  for  a  valuable  consideration,  to  pay  at  the  death  of 
said  A.  C.  Peck,  according  to  the  laws  of  the  order,  the 
sum  of  $2,000  to  Ida  B.  Peck,  the  wife,  and  to  Aim^a  May 
Peckj  the  daughter,  of  said  A.  C.  Peck  (since  intermar- 
ried with  the  coplaintiflf  J.  F,  Fan*).  On  or  about  the  8th 
day  of  March,  1881,  the  said  Ida  B.  Peck  died.  After  her 
death  the  said  A.  C.  Peck  intermarried  with  the  defendant 
Mary  E.  Peck^  by  whom  he  had  one  child,  now.  living;  and 
on  the  1st  day  of  March,  1891,  the  said  A.  C.  Peck  died. 
The  defendant  the  grand  lodge  paid  to  the  plaintiff  Anna 
May  Farr  one  half  of  said  $2,000  on  her  giving  bond,  but 
refused,  on  demand,  to  pay  her  the  other  half  of  it ;  and 
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she  now  demands  tbe  $2,000  by  right  of  survivorship,  on 
the  death  of  her  mother,  as  a  joint  tenant  or  joint  benefici- 
ary of  the  insurance.  This  being  the  controlling  question 
in  the  case,  no  other  need  be  considered. 

It  will  be  observed  that  the  whole  insurance  of  $2,000  is 
made  payable  to  both  Ida  B.  and  Anna  May  Peck  as  an 
entirety.  Since  the  death  of  Ida  B.,  the  grand  lodge  has 
so  changed  and  amended  its  constitution  and  laws  that  the 
whole  insurance  in  such  a  case  shall  go  and  be  paid  to  the  sur- 
viving beneficiary.  It  is  claimed  by  the  learned  counsel  of 
the  appellants  that  such  amendment  has  the  legal  effect  to 
control  the  direction  of  this  insurance.  Although  it  is  not 
necessary  to  consider  that  question,  it  may  be  said  that  the 
grand  lodge  has  at  least  approved  in  this  way  the  policy  of 
such  a  principle  of  law.  The  learned  circuit  court,  after 
finding  the  facts,  found  as  a  conclusion  of  law  that  upon 
the  death  of  Ida  B.  Peck  before  the  death  of  the  insured 
the  appointment  of  her  as  a  beneficiary  became  and  was 
revoked,  and  the  interest  in  the  fund  she  would  have  been 
entitled  to  receive  if  she  had  survived  the  insured  lapsed 
and  reverted  to  the  estate  of  A.  C.  Peck  at  his  death,  no 
other  direction  having  been  made  by  him.  Judgment  was 
entered  dismissing  the  plaintiff's  action  with  costs,  without 
prejudice  to  the  right  of  the  administrator  of  the  estate  of 
Alderson  C.  Peck  to  recover  the  amount  remaining  unpaid 
of  such  insurance. 

The  learned  counsel  on  both  sides  have  presented  unusu- 
ally able  briefs  on  the  important  questions  involved  in  this 
case,  and  the  court  is  greatly  aided  by  their  cogent  argu- 
ments and  the  authorities  cited  in  deciding  the  question 
upon  which  the  case  depends.  The  question  whether  this 
benefit  insurance  is  made  payable  to  the  wife  and  daughter 
as  an  entirety  or  in  severalty  as  tenants  in  common  or  as 
joint  tenants  is  somewhat  difficult  of  solution.  It  must  be 
determined  by  its  analogy  to  the  terms  "  tenancy  in  corn- 
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mon  "  and  "  joint  tenancy  "  in  respect  to  realty  and  at  com- 
mon law.  They  may  be  said  to  have  the  same  nature  and 
incidents.  There  may  be  joint  tenancy  of  personalties, 
and,  like  the  properties  of  a  joint  estate,  they  are  derived 
from  its  unity,  which  is  fourfold, —  of  interest,  title,  time, 
and  possession.  Each  of  the  joint  tenants  must  have  the 
entire  possession  as  well  of  every  parcel  as  of  the  whole. 
Where  a  horse  is  given  to  two  persons,  they  are  joint  ten- 
ants. Martin  v.  Smithy  5  Bin.  16,  6  Am.  Dec.  395.  "  A 
joint  tenancy  is  where  they  have  the  same  interest,  arising 
from  the  same  conveyance,  commencing  at  the  same  time, 
and  held  by  one  and  the  same  undivided  possession.  On 
the  death  of  one,  the  entire  tenancy  remains  to  the  surviv- 
ing cotenants,  and  not  to  the  heirs  of  the  deceased."  2  Bl. 
Comm.  180.  This  insurance,  payable  to  two  persons,  has 
all  the  essential  characteristics  of  a  joint  tenancy,  without 
any  words  or  reasons  appearing  to  indicate  an  intention  to 
make  it  payable  in  severalty,  or  to  have  it  go  to  heirs,  or 
to  revert  to  the  assured  or  to  his  estate,  on  the  death  of 
one  of  the  beneficiaries.  The  assured  lived  about  ten  years 
after  the  death  of  his  wife, —  one  of  the  beneficiaries,— and 
made  no  change  in  the  direction  as  to  whom  the  insurance 
should  go  to,  but  in  the  mean  time  procured  another  insur- 
ance of  $5,000  for  the  benefit  of  his  second  wife,  Mary  E. 
PecTc^  his  present  widow.  He  must  be  presumed  to  have 
known  the  law,  and  that  his  daughter  was  entitled  to  the 
whole  insurance  on  the  death  of  his  wife,  and  assented  to 
such  a  construction  of  the  policy.  In  a  majority  of  the  old 
states  the^'t^^  accreseendi  or  right  of  survivorship  in  such  a 
case  has  been  abolished  by  statute  without  any  exceptions. 
Most  of  the  cases  at  common  law  relate  to  estates  and 
devises.  The  unity  of  possession  is  the  essential  feature, 
so  that,  if  an  estate  has  been  conveyed  in  parcenary  and 
one  of  the  tenants  seeks  to  destroy  the  unity  by  a  convey- 
ance of  his  interest,  it  is  a  question  whether  such  a  deed  is 
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not  a  nullity.  WhUe  v.  Sayre,  2  Ohio,  302.  "Where  an 
estate  is  given  to  several  persons  jointly,  without  any  ex- 
pressions indicating  an  intention  that  it  shall  be  divided 
among  them,  it  must  be  construed  a  joint  tenancy."  Mar- 
tin V.  &nithy  5  Bin.  16.  "  When  by  the  terms  of  a  will 
there  is  an  estate  in  joint  tenancy  at  common  law,  and  one 
or  more  of  the  tenants  die  in  the  lifetime  of  the  testator, 
the  principle  of  the  common  law  applies,  and  the  survivor 
takes  the  whole  estate."  £aU  v.  Deats^  2  Strob.  Eq.  24. 
Such  is  the  law  in  all  cases  of  devise  or  bequest.  Downing 
V.  MarahaU^  23  N.  T.  366.  This  is  sufficient  to  show  the 
strictness  of  the  doctrine  at  common  law,  especially  as  to 
devises. 

This  leads  us  to  the  consideration  of  our  own  statute 
on  the  subject  of  joint  tenants.  Our  statute  (sec.  2068, 
R  8.)  provides  that  "all  grants  and  devises  of  lands 
made  to  two  or  more  persons,  except  as  provided  in  the 
following  section,  shall  be  construed  to  create  estates  in 
common,  and  not  in  joint  tenancy,  unless  expressly  de- 
clared to  be  in  joint'tenancy."  The  following  section  is 
that  "  the  preceding  section  shall  not  apply  to  mortgages, 
nor  to  devises  or  grants  made  in  trust,  or  made  to  execu- 
tors or  to  husband  and  wife."  It  will  be  seen  that  our  statute 
makes  many  important  exceptions,  which  save  the  doctrine 
of  the  common  law  in  respect  to  the  subjects  named.  This 
shows  at  least  that  there  is  nothing  in  our  principles  of 
government  or  policies  of  law  opposed  to  the  principle 
or  doctrine  of  survivorship  in  joint  tenancy  in  such  cases. 
We  are  more  immediately  concerned  with  joint  tenancy  in 
devises.  On  the  principle  of  analogy,  if  devises  to  joint 
tenants  with  the^'i^  acorescendi  are  lawful,  so  are  legacies 
of  personalties.  They  are  substantially  alike,  and  within 
the  same  reason,  and  they  have  been  decided  to  be  within 
the  doctrine  of  the  common  law.    Jacks(yn  v.  Roberts^  14 
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Gray,  546;  Stiresv.Van  Rensaalaer^  2  Bradf.  Sur.  172:  2 
Eedf.  Wills,  175.  We  may  say,  therefore,  that  legacies 
come  within  the  exceptions  of  our  statute,  and  that,  when 
made  to  two  joint  legatees,  without  any  words  to  indicate 
a  severance  of  their  interests,  if  one  die,  the  survivor  takes 
the  whole  legacy.  The  analogy  between  legacies  and  the 
benefits  secured  by  a  certificate  or  policy  of  a  benefit  in- 
surance company  or  of  a  common  life  insurance  company, 
when  the  insurance  is  payable  to  two  or' more  persons 
jointly  on  the  death  of  the  assured,  is  still  closer.  The  as- 
sured, like  a  testator,  makes  provision  in  writing  for  his 
wife  and  children,  to  be  enjoyed  on  his  death.  He  can 
change  the  direction  of  his  bounty  during  his  life.  So  far 
as  the  doctrine  of  joint  tenancy  and  survivorship  are  con- 
cerned, they  are  strictly  within  the  same  reason.  And  so 
it  has  been  held  in  respect  to  life  insurance,  if  made  for  the 
benefit  of  a  wife  and  children,  the  last  survivor  takes  the 
whole.  Robinson  v,  DuvaU^  79  Ky.  83.  And  so  as  to  a 
fire  insurance  policy  made  to  two  persons  jointly.  North- 
rujp  V.  Phillips^  99  111.  449.  The  same  doctrine  is  held  in 
respect  to  benefit  insurance  similar  to  that  of  this  case. 
Day  V.  Caae^  43  Hun,  179 ;  Covenant  M.  B.  Aaao.  v.  Hoffman^ 
110  111.  603.  See,  also,  Bac.  Ben.  Soc.  §  264.  A  nd  so  we  con- 
clude that  this  insurance  in  joint  tenancy  with  the  right  of 
survivorship  is  within  the  exception  of  our  own  statute,  in 
analogy  to  devises,  and  that  the  doctrine  of  the  common 
law  governs  it.  This  is  a  new  question  in  this  state,  but 
we  are  satisfied  that  the  application  of  this  doctrine  to  tbis 
case  is  within  reason  and  the  authorities.  We  are  not 
called  upon  to  vindicate  the  policy  of  this  doctrine,  any 
more  than  to  vindicate  the  exceptions  of  our  own  statute. 
This  being  decisive  of  the  case,  no  other  question  will  be 
considered.  The  question  of  interest,  we  think,  was  prop- 
erly disposed  of  by  the  circuit  court.    There  was  no  un- 
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reasonable  delay  of  payment,  as  found  by  the  court,  and 
there  is  no  fund  to  meet  any  such  demand.  The  costs  will 
go  with  the  reversal  of  the  judgment. 

By  the  Court, —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  render 
judgment  in  favor  of  the  plaintiffs  in  accordance  with  this 
opinion. 


Smith,  Eespondent,  vs.  The  City  of  Eau  Claibe,  Appellant. 

October  29  —  November  15, 1892,  / 

Municipal  corporations:   Appeal  from  common  council:    Change  of 

claim, 

A  city  charter  provided  tj^at  do  suit  should  be  brought  against  the  cify, 
but  the  claimant  should  file  his  claim  for  the  action  of  the  common 
council  thereon,  from  which  he  might  appeal.  Held,  that  where  a 
claim  was  filed  for  damages  resulting  Iroxh.  the  legally  conducted 
grading  of  a  street  under  a  valid  ordinance,  the  claimant  could  not, 
on  appeal,  recover  damages  for  an  illegal  and  unauthorized  grad- 
ing under  an  invalid  ordinance. 

APPEAL  from  the  Circuit  Court  for  Eau  Claire  County. 

On  the  19th  day  of  June,  1889,  plaintiff  filed  his  claim 
with  the  city  clerk  of  the  defendant  city,  in  which  he  set 
forth  at  length  his  ownership  of  certain  lots  upon  a^  street 
in  said  city ;  and  that  said  street  was  in  the  year  1884  act- 
ually graded  and  raised  in  accordance  with  the  grade  thereof 
theretofore  duly  established  by  the  council,  and  that  his 
said  lots  had  been  improved  and  built  upon  with  reference 
to  such  grade ;  that  an  ordinance  was  passed  by  said  com- 
mon council,  March  6, 1889,  approved  by  the  mayor  of  said 
city,  March  7, 1889,  and  published  in  the  official  paper, 
April  9,  1889,  which  changed  and  raised  the  grade  of  said 
street  in  front  of  his  lots  twenty  to  twenty-five  inches,  and 
that  thereafter,  and  prior  to  June  15, 1889,  the  city  by  its 
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.officers  actually  filled  and  raised  said  street  to  the  height 
fixed  by  said  last-named  ordinance,  whereby  plaintifiTs 
property  was  damaged  in  the  sum  of  $2,000,  satisfaction 
for  which  injury  he  claimed  of  the  city.  The  city  took  no 
action  upon  the  claim  within  sixty  days  after  the  filing 
thereof,  and  plaintiff  appealed  to  the  circuit  court  of  Eau 
Claire  county,  and  there  filed  a  complaint  setting  forth 
substantially  the  facts  stated  in  the  claim  aforesaid,  and 
further  alleging  the  filing  of  said  claim,  the  nonaction  of 
the  council  thereon,  and  the  perfecting  of  his  appeal.  To 
this  complaint  a  general  demurrer  was  filed,  which  was 
overruled,  and  appeal  was  taken  to  this  court,  upon  which 
appeal  the  order  of  the  circuit  court  was  reversed,  and  that 
court  was  directed  to  sustain  the  demurrer.  Smith  v.  Eau 
Claire,  78  Wis.  457. 

Upon  the  return  of  the  case  to  the  circuit  court  the 
plaintiff  was  permitted  to  file  an  amended  complaint,  in 
which  the  plaintiff'b  ownership  of  said  lots  and  the  grading 
of  the  street  in  1884  was  alleged  substantially  as  in  the 
former  complaint,  and  it  was  further  charged  that  the 
change  of  grade  and  raising  of  the  street  in  front  of  plaint- 
iff's premises  in  1889  was  illegally  done,  on  account  of 
irregularities  in  the  passage  of  the  ordinance  and  in  the 
letting  of  the  contract  and  ordering  of  the  work.  The  filing 
of  his  claim,  the  nonaction  of  the  council,  and  his  appeal 
are  also  alleged.  The  city  answered,  denying  the  filing  of 
plaintiff's  claim,  and  alleging  affirmatively  that  the  plaintiff 
did  not  file  any  claim  for  the  cause  of  action  or  injury  set 
forth  in  the  complaint  within  six  months  after  his  alleged 
cause  of  action  accrued.  The  answer  also  alleged  the  legal- 
ity of  the  ordinance  and  grading  of  1889.  Upon  the  trial 
the  plaintiff  introduced  the  claim  hereinbefore  described,  to 
prove  that  his  claim  had  been  presented  to  the  common 
council.  At  the  close  of  plaintiff's  case  the  defendant's 
counsel  moved  for  dismissal  of  the  action  for  the  reason 
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that  the  claim  filed  and  the  cause  of  action  set  np  in  the 
complaint  are  for  different  causes  of  action,  and  ths^t  he 
had  tiled  no  claim  for  the  cause  of  action  stated  in  the  com- 
plaint.   The  motion  was  denied,  and  exception  taken. 

A  special  verdict  was  rendered,  in  which,  among  other 
things,  it  was  found  that  the  raising  of  the  street  was  done 
illegally  in  the  manner  charged  in  the  complaint,  and  that 
plaintiff  had  been  damaged  to  the  amount  of  $400,  for 
which  judgment  for  plaintiff  was  rendered,  from  which 
judgment  the  city  appeals. 

Z.  A.  Doolittle^  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Wickham  cb 
Farr^  and  oral  argument  by  James  Wickham. 

WiNSLow,  J.  The  claim  filed  by  the  plaintiff  with  the 
city  clerk  was  for  damages  resulting  to  his  property  from 
a  lawful  change  of  grade  of  the  street  in  front  of  the 
same.  This  is  the  effect  of  the  decision  upon  the  former 
appeal  in  this  case  (78  Wis.  457),  where  the  original  com- 
plaint, which,  in  its  material  averments,  was  substantially 
a  copy  of  the  claim,  was  under  consideration.  This  court 
then  said,  "  The  complaint  shows  a  proper  execution  of  a 
valid  ordinance."  Upon  this  premise  it  was  held  that  the 
provision  of  the  former  charter  of  Eau  Claire  (ch.  16,  P.  & 
L.  Laws  of  1872)  which  gave  the-  property  owner  a  right  to 
claim  damages  o%  the  city  upon  the  making  of  a  change  of 
grade  was  repealed  by  ch.  184,  Laws  of  1889,  before  the 
ordinance  of  which  plaintiff  complains  went  into  effect,  and 
consequently  that  plaintiff  had  no  cause  of  action. 

The  question  now  raised  is  entirely  different.  It  is,  Can 
the  plaintiff  present  his  claim  to  the  council  claiming  dam- 
ages resulting  from  the  legally  conducted  grading  of  a 
street  under  a  valid  ordinance,  and  upon  appeal  change  his 
ground,  and  claim  and  recover  damages  for  an  illegal  and 
unauthorized  grading  under  an  invalid  ordinance?    To/v:.        '^ 

/'' 
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press  it  more  briefly :  Can  he  file  his  claim  to  enforce  a 
statutory  obligation  resulting  from  legal  acts,  and  recover 
damages  resulting  from  tortious  acts?  Can  he  claim  sub- 
stantially ex  contractu  and  recover  ex  delicto f 

We  think  this  question  must  be  answered  in  the  nega- 
tive. 

The  provision  of  the  charter  of  the  city  (sec.  22,  subch.  7, 
ch.  184,  Laws  of  1889)  is  as  follows:  "No  suit  of  any  kind, 
oir  any  claim  or  cause  of  action,  either  ex  contractu  or  ex 
delicto^  shall  be  brought  against  said  city,  but  the  claimant 
shall  file  hie  claim  with  the  city  clerk  for  the  action  of  the 
common  council  thereon;  and,  if  he  feels  aggrieved  by 
their  determination,  he  may  appeal,"  etc.  Manifestly  he 
cannot  present  a  claim  for  one  cause  of  action,  and,  when 
that  is  rejected,  appeal  to  the  circuit  court,  and  file  a  com- 
plaint, and  recover  upon  an  entirely  different  cause  of  ac- 
tion. He  cannot  file  his  claim  upon  a  contract  debt,  and 
recovei;  for  personal  injuries  received  because  of  a  defect- 
ive highway. 

While  it  is  not  necessary  that  the  claim  filed  with  the 
clerk  should  have  all  the  essentials  of  a  formal  pleading,  it 
should  certainly  intelligibly  present  the  facts  on  which  lia- 
bility is  claimed,  for  it  is  the  evident  purpose  of  the  law 
that  the  council  should  have  an  opportunity  to  act  upon 
these  facts  in  the  first  instance  before  the  contention  goes 
to  any  court.  They  have  had  no  such  opportunity  here. 
The  claim  presented  to  them  stated  no  facts  which  raised 
any  liability.  Had  it  stated  the  facts  as  to  the  illegality  of 
the  work  upon  which  alone  the  recovery  is  based,  it  may 
well  be  that  the  council  would  have  allowed  a  reasonable 
amount  to  the  plaintifl",  and  ended  the  controversy  without 
appeal. 

The  simple  fact  is  that  the  claim  on  which  plaintiff  re- 
covered was  never  filed,  and,  without  such  filing,  the  plaint- 
l^ikfts  no  standing  in  court.    The  defendant's  motion  to 
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dismiss  at  the  close  of  plaintiff's  case  should  have  been 
granted. 

Bi/  the  Court —  Judgment  reversed,  and  the  cause  re- 
manded for  a  new  trial. 


Baltzeb,  Eespondent,  vs.  The  Chicago,  Madison  &  North- 
ern Railroad  Company,  Appellant. 

October  SI  —  Noveniber  IS,  1892, 

Railroads:  Negligence:  Injury  to  brakeman:  Contributory  negligence: 
Court  and  Jury:  Instructions. 

1.  The  plaintifif,  a  brakeman,  was  injured  while  riding  on  the  pilot  of 

an  engine  and  about  to  couple  the  engine  to  cars  on  a  spur  track. 
Upon  the  evidence  it  is  held  that  the  question  whether  the  accident 
was  caused  by  the  running  of  the  engine  at  a  dangerous  rate  of 
speed  up  to  within  a  few  feet  of  tlie  cars  and  its  sudden  reversal .  at 
that  point,  whereby  plaintiff  was  thrown  forward  and  caught  be- 
tween the  bumpers,  or  whether  plaintiff  accidentally,  and  without 
fault  of  the  engineer,  lost  his  balance  while  reaching  forward  to 
make  the  coupling,  was  properly  a  question  for  the  jury. 

2.  There  being  no  evidence  that  the  defective  condition  of  the  spur 

track  was  the  proximate  cause  of  the  injury,  instructions  which 
left  it  to  the  jury  to  determine  whether  such  condition  was  the 
cause,  are  held  erroneous. 
a  An  instruction  that  **  where  a  plaintiff  is  compelled  to  act  at  once  in 
the  presence  of  imminent  danger,  he  cannot  be  held  guilty  of  con- 
tributory negligence,  as  a  matter  of  law,  merely  because  he  did  not 
choose  the  best  means  of  escape,'*  was  improper  in  tliis  case,  since, 
as  applied  to  the  facts,  it  left  the  jury  to  conclude  that  if  plaintiff 
chose  the  best  means  of  escape  which  occurred  to  him.  Uiis  fact 
might  relieve  him  from  the  consequences  of  the  contributory  neg- 
ligence, if  any,  by  which  he  was  brought  into  the  dangerous  posi- 
tion. 

APPEAL  from  the  Circuit  Court  for  Green  County. 
The  plaintiff  sues  to  recover  damages  sustained  in  conse- 
quence of  an  injury  received  by  him  August  27, 1889,  while 
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in  the  employ  of  the  defendant  company  as  a  brakeman  on 
its  freight  train,  whereby  his  left  arm  was  crushed,  render- 
ing amputation  near  the  shoulder  necessary,  caused  by  the 
alleged  negligence  of  the  defendant  and  of  the  engineer  in 
charge  of  the  locomotive.  The  complaint  charges  that  at 
the  time  the  defendant's  engineer,  operating  the  engine, 
carelessly  and  negligently  ran  it  over  a  spur  track  at  an  un- 
usual and  fast  rate  of  speed,  and  was  inattentive  to  his 
duties  at  the  time;  that  the  plaintiff,  when  the  engine 
reached  the  cars,  proceeded  to  couple  said  engine  onto  said 
cars,  and,  while  he  was  in  the  act  of  coupling  the  pilot  bar 
of  the  engine  to  the  coupling  head  of  the  car,  said  engine 
being  in  motion,  and  the  cars  standing  still,  suddenly,  and 
without  warning  to  the  plaintiflf,  the  engineer  carelessly 
and  negligently  checked  the  speed  of  the  engine  to  such  an 
extent  as  to  throw  the  plaintiflf  forward,  by  reason  whereof 
he  was  unable  to  protect  himself,  and  failed  to  make  the 
CQupling,  and  was  caught  between  the  bumping  post  of  the 
engine  and  the  bumping  post  of  the  car,  without  any  negli- 
gence on  his  part,  whereby,  his  arm  was  crushed,  etc. ;  that 
the  accident  was  caused  wholly  by  the  negligence  of  the 
engineer  and  co-employee  of  plaintiflf,  and  by  the  careless- 
ness and  negligence  of  defendant  in  allowing  the  side  track 
to  be  in  such  an  unlevel  and  ill-laid  condition,  and  out  of  re- 
pair, and  of  unnecessary  grade,  it  having  been  constructed 
by  laying  the  ties  and  rails  on  the  top  of  the  ground  with- 
out any  grading,  ballasting,  or  leveling,  about  300  feet  on 
the  east  end  having  an  unnecessarily  steep  grade,  running 
down  for  about  100  feet  and  then  up  for  about  200  feet, 
and  in  going  on  the  spur  from  the  west  to  the  east  the 
grade  being  three  and  one-half  or  four  feet  in  100  feet,  as  it 
was  alleged. 

The  spur  track  had  been  put  in  about  four  weeks  before  the 
accident  to  carry  stone  and  other  materials  for  building  a 
cheese  factory  at  its  eastern  end,  and  the  company  had  been 
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bringing  stone  on  its  road  from  a  point  fourteen  railes 
north,  on  its  freight  train,  reaching  Monroe  at  6 :  30  p.  m., 
and  returning  at  4:15  a.  m.,  each  day,  and  two  or  three 
cars  of  stone  were  daily  run  into  the  east  end  of  the  spur 
track,  where  during  the  night  they  were  unloaded,  and  on 
the  return  of  the  train  the  next  morning  the  unloaded  (flat) 
cars  were  drawn  out  by  the  locomotive,  and  put  into  the 
train  on  the  main  track,  to  be  taken  north  and  loaded 
again.  The  evidence  tended  to  show  that  the  ground  on 
which  the  track  was  laid  had  been  to  some  extent  filled 
and  graded  and  leveled  at  the  time  of  fitting  up  the  depot 
grounds,  and  later,  at  the  time  of  digging  the  cellar  of 
the  creamery  or  milk  factory,  and  on  this  ground  the  ties 
were  laid,  the  rails  spiked  to  them,  and  the  track  had  been 
pulled,  pushed,  and  propped  into  line  and  position,  and 
about  six  inches  of  ballasting  along  the  depression  in  the 
spur  track  had  been  tamped  in  under  the  ties,  leaving 
them  for  the  most  part  above  ground.  Evidence  was 
given  tending  to  prove  that  the  grade  of  the  spur  track 
w^as  much  less  than  alleged. 

The  plaintiff  was  in  the  twentieth  year  of  his  age,  and 
had  acted  as  brakeman  for  nearly  two  years,  on  different 
sections  of  the  road,  and  had  so  acted  on  the  Monroe  sec- 
tion, to  which  he  returned  eight  days  before  his  injury,  and 
acted  as  front  brakeman  on  the  train  in. question,  carrying 
stone  upon  each  trip  on  flat  cars,  and  leaving  them  daily 
on  the  spur  in  question,  and  he  had  been  down  over  the 
spur  two  or  three  times. 

The  evening  before  the  accident  they  had  put  three  flat 
cars,  loaded  with  stone,  in  on  the  spur  track ;  and,  after  the 
engine  had  pushed  them  to  the  east  end,  the  plaintiff  set 
the  brakes  on  them,  and  pulled  the  coupling  pin,  and  left  it 
on  the  top  of  the  car,  and  rode  out  on  the  engine.  When 
the  train  returned  the  next  morning  to  take  in  these  cars, 
it  was  not  daylight,  but  the  headlight  was  giving  a  good 
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hght.  The  cars  in  the  train  were  left  below  the  switch, 
aud  the  engineer,  fireman,  and  the  plaintiff  ran  east  on  the 
spur  to  couple  onto  the  three  cars  with  the  pilot  drawbar 
ill  front  of  the  engine,  to  draw  them  out  and  put  them  in 
the  train  to  go  north.  The  plaintiflf  rode  down  the  spur 
on  the  engine  pilot,  having  his  left  foot  between  the  two 
lower  pilot  bars,  with  his  lantern  on  his  right  arm  and  his 
Lift  hand  on  the  upper  part  or  shoulder  of  the  pilot.  As  he 
approached  the  cars  he  stepped  forward  and  put  his  right 
foot  in  the  notch  or  toe  of  the  pilot,  for  that  purpose,  and 
raised  the  pilot  bar.  Weighing  about  seventy-five  pounds, 
with  his  left  hand,  still  having  his  lantern  on  his  right  arm, 
]>repared  to  make  the  coupling  with  his  right  hand.  He 
testified  further  that  in  his  judgment  "the  engine  was 
going  at  the  rate  of  about  six  miles  an  hour;  and  when  I 
saw  the  cars  I  called  to  the  engineer, —  just  made  a  shout, 
£is  ^v^e  often  do,  not  in  words, —  to  draw  his  attention  to  the 
curs  and  have  him  slow  up.  He  did  not  slow  up,  as  I  ex- 
pected he  would,  and  when  we  got  near  the  cars  —  I  can't 
say  how  near  —  he  reversed  hi^ engine  suddenly;  and  that 
overbalanced  me,  and  threw  me  forward,  and  the  engine 
followed.  The  pilot  all  went  under  the  car.  The  car 
struck  me  in  the  breast,  and  knocked  me  back  with  my 
back  on  the  pilot  and  the  drawbar,  and  the  car  and  bunting 
post  on  the  engine  came  together,  and  caught  my  arm  and 
mashed  it  so  that  the  bones  came  out  through  my  sleeve. 
Could  not  say  how  far  we  were  from  the  cars  when  I  picked 
up  the  drawbar.  Was  within  perhaps  thirty  or  forty  feet 
of  the  cars  when  I  first  saw  them.  When  I  next  looked,  I 
discovered  the  coupling  pin  was  in  the  drawhead  of  the  car, 
so  that  I  could  not  make  the  coupling  until  it  was  drawn. 
I  was  then  probably  from  two  to  four  feet  of  the  car. 
Don't  know  what  prevented  me  from  seeing  it  before,  un- 
less it  was  the  darkness.  I  was  looking  for  it  all  the  time. 
Could  not  see  it  when  I  first  saw  the  end  of  the  car.    I 
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Stood  there  looking  for  the  car,  not  for  the  pin  particularly. 
Nothing  else  but  the  reversal  of  the  engine  tended  to  throw 
me  off  my  balance.  I  was  not  trying  to  draw  the  pin.  I 
knew.  I  had  to  do  it  to  make  the  coupling.  Question. 
Were  yon  not  in  the  attempt  to  draw  the  pin  at  the  time? 
Answer.  That  I  don't  know.  I  had  it  in  mind.  If  I  wanted 
the  engineer  to  stop  it  I  could  signal  him  with  my  lantern, 
with  an  up  and  down  jnotion.  That  was  the  stop  signal. 
Shouting  as  such  signal  is  frequently  done,  but  it  is  not  in 
the  regulations."  The  regulation  says:  "All  employees, 
when  coupling  cars,  must  be  very  particular  to  notice  the 
speed  at  which  cars  are  moving  when  coming  together  to 
be  coupled.  ...  It  is  dangerous  to  uncouple  or  couple, 
or  attempt  fo  place  links  or  pins  or  drawbars^  while  cars  are 
in  motion,  and  is  strictly  forbidden.^'* 

The  plaiptiff,  in  his  deposition,  testified  that  it  was  cus- 
tomary to  staud  on  the  ground  when  making  a  coupling, 
and  that  at  the  time  he  reached  over  to  pull  the  pin  with 
one  hand ;  that  it  would  have  been  his  duty  to  see  that  the 
pin  was  in  its  proper  place,  if  the  engineer  had  stopped  to 
let  him  off.  The  conductor,  Farnham,  testified  that,  right 
after  the  plaintiff  was  hurt,  he  told  witness  that  at  the  time  ' 
he  was  injured  he  was  trying  to  pull  the  pin.  Ingraham, 
the  fireman,  testified  that  the  plaintiff,  right  after  the  in- 
jury, when  on  the  ground,  told  him  that  he  was  reaching 
for  the  pin  in  the  drawhead  on  the  car  at  the  time,  and  lost 
his  balance  and  fell  down, —  that  he  raised  out  the  pin  and 
lost  his  balance, —  and  he  testified  that  he  (witness)  was  at 
the  tender  brake  when  the  engine  and  car  came  together, 
and  when  the  engine  stopped.  That  if  the  engine  struck 
the  car  he  did  not  know  it.  "  It  was  so  light  you  could  not 
feel  it.  Were  going  very  slow."  At  that  time  the  signal 
to  stop  at  night  was  an  up  and  down  signal  with  a  lamp. 
T4iat  the  engineer  did  not  reverse  the  engine  when  within 
two  to  four  feet  of  the  end  of  the  flat  car,  and  there  was 
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no  jerk  from  any  cause  when  within  tliat  distance,  or  even 
ten  feet  of  the  car.  That  the  engineer  reversed  the  en- 
gine when  at  the  plank  crossing  where  the  down  grade 
commences  (about  160  or  200  feet  west  from  the  flat  cars). 
That  he  did  not  reverse  it  again.  That  he  stood  where  he 
could  see  what  Piatt,  the  engineer,  did,  and  the  engine 
went  down  the  spur  after  it  was  reversed  at  about  the  rate 
of  two  miles  an  hour.  That  was  very  slow.  Ryan,  the 
rear  brakeman,  also  testified  that  the  plaintiff  told  him  that 
h^  was  going  to  reach  for  the  pin,  and  he  got  overbalanced. 
Dana,  who  had  been  an  engineer  on  the  Illinois  Central 
Railroad  for  twenty-three  years,  testified  that  the  railroad 
company  has  a  code  of  signals  which  are  communicated  to 
the  men  in  its  employ.  They  learn  them  from  the  time 
cards  with  which  the  men  are  supplied.  The  signals  are 
given  by  the  hand  in  daytime,  and  by  lantern  in  the  night. 
As  to  the  proper  way  for  the  plaintiff  to  have  made  the 
coupling,  several  witnesses  experienced  in  railroading  testi- 
fied. Farnham,  the  conductor,  testified  that  it  would  be 
to  see  first  that  the  pin  was  out  of  the  hunter.  For  the  pin 
to  be  in  proper  position,  he  should  raise  it  up  to  the  top  of 
the  hunter,  tip  it  back  a  little  bit,  so  when  he  put  the  draw- 
bar in  the  hunter  it  would  fall  down.  He  could  do  that 
while  the  engine  was  approaching.  He  could  run  ahead 
and  fix  it  and  get  back  on  the  engine  again,  or  he  could 
stop  the  engine  and  fix  it.  W.  H.  Stein  testified  the  same, 
in  substance,  and  said  if  the  engine  comes  very  slow  he 
should  make  the  coupling;  if  too  fast,  he  should  signal  it 
to  slack  up.  Under  the  facts  stated,  he  said :  '^  I  think  the 
safe  way  to  make  that  coupling  would  be  for  the  brakeman 
to  go  ahead  of  his  engine  to  see  that  his  pin  was  set;  if  the 
engineer  kept  coming  on,  to  give  him  a  signal  to  stop;  and, 
after  he  got  his  pin  set,  to  signal  him  to  go  ahead,  and 
raise  his  drawbar  and  enter  it  into  the  bumper,  and  put  the 
pin  down."    S.  J.  Carter  testified:  **The  pin  should  be  set 
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before  yon  undertake  to  make  the  conpling.  I  should  con- 
sider it  very  dangerous  for  a  brakeman  to  attempt  to  make 
the  coupling  when  the  pin  is  not  set;  the  engine  moving 
towards  the  car.  The  duty  of  the  brakeman  would  be  to 
go  ahead  of  the  engine  wit]^  a  lantern,  and  give  signals  to 
the  engineer  to  come  forward,  and  make  the  coupling  in 
that  way."  It  was  not  claimed  that  the  plaintiff  gave  any 
signal  to  the  engineer,  except  as  he  shouted,  as  before 
stated. 

The  engineer,  Mr.  Piatt,  testified  that  he  reversed  the 
engine  just  as  it  started  down  the  grade.  "The  fireman 
set  the  tank  brake,  and  I  had  to  hold  her.  The  speed  was 
then  about  three  miles  and  a  half  an  hour,  and  by  the  time 
she  got  down  to  the  car  the  speed  was  reduced  so  that  I 
don't  think  she  was  going  more  than  one  mile  an  hour 
when  within  a  few  feet  of  the  car.  I  shut  off  the  steam 
before  I  reversed  the  engine,  and  did  not  give  her  any 
more.  Didn't  see  plaintiff  make  any  signal  nor  hear  him 
shout  until  he  was  struck.  Did  not  hear  him  say  anything. 
After  he  was  struck,  I  backed  the  engine  up  four  or  five 
feet,  blocked  the  wheel  with  a  stone,  and  gave  her  a  little 
steam  to  hold  her.  It  was  down  grade,  and  the  tank  brake 
would  not  hold  her.  Asked  him  how  he  came  to  get  hurt. 
He  told  me  when  we  were  approaching  the  car  he  had  the 
drawbar  in  his  left  hand,  and  he  reached  so  far  ahead  with 
his  right  hand  to  pull  the  pin  in  the  drawbar  of  the  car 
that  he  lost  his  balance  on  the  pilot,  and  slipped  and  fell. 
I  did  not  know  that  the  engine  touched  the  car  at  all  until 
I  heard  him  holloa.  I  had  my  hand  on  the  throttle,  and 
was  standing  with  my  face  to  the  window.  Did  not  change 
my  position  after  that  until  he  was  hurt.  If  a  signal  had 
been  given,  1  would  have  seen  it.  I  was  watching.  I 
should  think  I  was  one  hundred  and  fifty  feet  from  the 
cars  when  I  first  saw  them, — saw  them  distinctly.  I  knew 
what  was  the  proper  rate  of  speed,  and  that  it  was  neces- 
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sarv  to  go  up  to  the  cars  slow.  It  was  his  place,  when  he 
saw  that  he  could  not  make  the  coupling,  to  give  me  a 
signal  to  stop;  and  I  could  have  done  that  immediately,  in 
a  very  short  distance.  I  could  have  given  her  steam  and 
sent  her  back, —  stopped  her  before  she  went  up  to  the  car; 
and  he  could  have  got  oflf,  if  he  wanted  to.  I  knew  just 
about  how  to  handle  it  to  stop  it,  and  had  no  difficulty  in 
controlling  it.  Nothing  interfered  in  any  way.  Everything 
was  handy."  There  was  no  testimony  to  contradict  this 
last  statement,  or  tending  to  show  that  he  could  not  have 
controlled  his  engine,  or  that  the  irregularities  or  defects 
in  the  track  interfered  with  his  control  of  it  or  his  ability 
to  stop  it.  The  proof  was  uncontradicted  that,  in  coupling 
and  switching  cars  out  and  into  trains,  the  front  brakeman 
commands  the  engineer,  whose  duty  it  is  to  obey  his  sig- 
nals. 

The  plaintiff  denied,  in  the  main,  making  the  statements 
testified  to  by  the  defendant's  witnesses,  as  to  the  manner 
in  which  he  received  his  injury,  and  said  that  on  this  oc- 
casion he  had  done  just  as  he  had  been  always  taught  to 
do,  and  that  he  had  no  difficulty  in  riding  on  the  pilot  at 
the  time;  that  it  is  customary  to  make  couplings  when 
standing  on  the  ground;  that  the  engine  was  running,  as 
he  thinks,  at  the  rate  of  six  miles  an  hour  until  it  was  re- 
versed, which  was  when  it  was  within  two  feet  or  more  or 
less  of  the  flat  car;  and  that  he  shouted  when  it  was  within 
from  fifteen  to  thirty  feet. 

The  defendant  moved  the  court  at  the  close  of  the  testi- 
mony to  direct  a  verdict  for  the  defendant,  on  the  ground 
that  the  pLaintiflf  was  guilty  of  contributory  negligence, 
but  this  was  denied  and  the  defendant  excepted.  The  en- 
gine was  of  the  weight  of  thirty-six  tons,  and  did  not  have 
an  air  brake.  Piatt  further  testified  that  it  was  the  plaint- 
iffs duty,  when  he  saw  that  the  pin  was  in  the  drawhead, 
to  signal  him  to  stop,  to  have  got  ofl"  and  set  the  pin,  and  to 
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have  had  it  in  place  before  the  engine  came  up  to  the  car. 
A  survey  and  plan  of  the  spur  track  and  grounds  on  which 
it  was  built  were  proved  and  given  in  evidence.  Six  or 
seven  witnesses  testified  very  fully  as  to  the  alleged  defects 
in  its  construction  and  condition,  and  that  it  was  imper- 
fectly constructed,  and  that  there  w^ere  very  considerable 
irregularities  in  the  grade.  The  evidence  was  quite  volumi- 
nous, but  the  foregoing  presents  its  general  features  and 
more  salient  points. 

The  circuit  judge,  in  his  charge,  called  attention  particu- 
larly to  the  two  charges  of  negligence,  to  wit,  that  of  the 
engineer,  and  of  the  company  in  not  properly  constructing 
the  spur  track,  as  the  real  issues  to  be  determined  by  the 
verdict,  which  was  excepted  to  by  the  defendant;  and  he 
further  charged  that  it  was  not  enough  that  the  defendant 
was  negligent;  that  if  the  plaintiff  was  not  in  the  exercise 
of  ordinary  care,  and  this  contributed  to  the  injury,  ho 
could  not  recover,  even  though  defendant  was  negligent. 
The  charge  was  full  as  to  the  subject  of  negligence,  and 
particularly  as  to  the  negligence  of  the  engineer,  and  all 
proper  instructions  asked  by  the  defendant  appear  to  have 
been  embraced  in  the  general  charge.  The  circuit  judge 
further  charged  the  jury  that  "it  was  a  duty  imposed  by 
law  upon  the  defendant  corporation  to  provide  a  reasonably 
safe  and  convenient  roadbed  and  track  where  the  plaintiff 
in  its  employ  was  required  to  work,  and  keep  the  same  in 
reasonably  safe  condition;  and  if  it  neglected  this  duty, 
and  in  consequence  of  such  neglect  the  plaintiff  was  injured 
while  in  the  exercise  of  ordinary  care  and  without  negli- 
gence on  his  part  directly  contributing  to  such  injury,  then 
the  defendant  is  liable  in  damages  to  him  for  such  injur}', 
and  your  verdict  must  in  such  case  be  for  the  plaintiff.  A 
railroad  company*  is  not  bound  to  keep  its  track  in  such  a 
state  of  repair  as  to  insure  the  safety  of  its  servants."  To 
which  the  defendants  excepted.   "  A  railroad  company  does 
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not  guaranty  the  safety  of  men  in  its  employ.  On  the  con- 
trary, it  is  a  well-settled  rule  of  law  that  a  servant  on  enter- 
Tng  its  service  accepts  and  assumes  the  ordinary  hazards 
and  dangers  of  his  occupation,  such  as  are  incident  to  it; 
and  for  an  injury  sustained  through  such  danger  he  cannot 
recover.  It  is  the  duty  of  the  employee,  without  warning, 
to  observe  due  care,  and  any  omission  to  do  this  is  at  his 
own  peril.  When  he  is  employed  to  work  in  a  service  of 
peril,  if  the  danger  beloi^gs  to  the  service  in  which  he  en- 
gages, he  assumes  the  ordinary  risks  which  are  incident  to 
it.  But  he  does  not  assume  the  risks  arising  from  the  neg- 
ligence of  the  defendant  in  failing  to  provide  a  suitable 
roadbed  and  track,  or  assume  the  risks  arising  from  the 
negligence  of  an  engineer  of  the  defendant.  It  is  provided 
by  the  statutes  of  this  state  that  *  every  railroad  corporation 
doing  lousiness  in  this  state  shall  be  liable  for  damages  sus- 
tained by  any  employee  thereof  within  this  state,  without 
contributory  negligence  on  his  part,  when  such  damage  is 
caused  by  the  negligence  of  any  train  dispatcher,  telegraph 
operator,  superintendant,  yardmaster,  conductor,  or  engi- 
neer, or  any  other  employee  who  has  charge  or  control  of 
any  stationary  signal,  target  point,  block,  or  switch.'"  To 
which  instruction  the  defendant  excepted,  and  especially 
to  that  portion  beginning  with  the  words,  "  but  he  does 
not  assume,"  down  to  and  including  the  words,  "engineer 
of  the  defendant." 

The  jury  found  a  general  verdict,  assessing  the  plaintiflTs 
damages  at  $10,000,  upon  which  judgment  was  rendered  in 
favor  of  the  plaintiff,  a  new  trial  for  alleged  errors  in  the 
judge's  charge  to  the  jury,  and  for  other  causes,  having 
been  denied. 

For  the  appellant  there  was  a  brief  by  P,  J.  Clawson^ 
attorney,  and  B,  J.  StevenSy  of  counsel,  and  oral  argument 
by  Mr.  Stevens, 

For  the  respondent  there  was  a  brief  by  John  D.  Dun- 
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widdie,  attorney,  and  A.  S.  Dougla%  and  B.  F.  Dumoiddie^ 
of  counsel,  and  oral  argument  by  John  D.  Dunwiddie  and 
B.  F.  Dunwiddie. 

PiNNEY,  J.  1.  It  is  manifest  that  the  evidence  of  the 
negligence  of  the  engineer  in  running  the  engine  on  the 
spur  track  at  an  unsafe  rate  of  speed,  on  the  occasion  when 
the  plaintiff  was  riding  on  the  pilot  with  a  view  to  couple 
the  drawbar  of  the  pilot  to  the  flat  cars,  required  the  suh 
mission  of  the  case  to  the  jury.  Whether  the  accident  was 
caused,  as  the  plaintiff  testified,  by  the  sudden  reversal  of 
the  engine,  whereby  he  was  thrown  forward  and  caught 
and  his  arm  crushed,  as  he  describes,  or  whether  he  ac- 
cidentally and  without  fault  of  the  engineer  lost  his  balance 
while  holding  the  drawbar  and  reaching  forward  to  draw 
the  pin  or  to  attempt  to  make  the  coupling,  was  a  question 
for  the  jury,  as  well  as  the  question  whether  the  engineer 
ran  the  engine  at  a  dangerous  rate  of  speed  up  to  the 
point  where  the  plaintiflf  claims  he  suddenly  reversed  the 
engine,  and  within  a  few  feet  of  the  flat  cars.  The  motion 
for  a  nonsuit  was,  we  think,  properly  denied.  Whether 
the  evidence  of  negligence  on  the  part  of  the  plaintifif,  oc- 
curring at  the  time  and  directly  contributing  to  his  injury, 
was  so  clear  and  decisive  as  to  warrant  the  court  in  with- 
drawing the  case  from  the  jury  and  directing  a  verdict  for 
the  defendant,  it  is  not  necessary  now  to  decide.  We  think 
that  it  may  be  fairly  claimed  that  the  evidence  of  contribu- 
tory negligence  on  the  part  of  the  plaintiff  was  such,  at 
least,  that  different  minds  might  well  come  to  different  con- 
clusions in  respect  to  it,  and  as  to  whether  the  plaintiff 
should  or  should  not  recover. 

We  think,  however,  that  the  judgment  of  the  circuit 
court  should  be  reversed  for  error  in  the  instructions  to  the 
jury.  The  evidence  is  undisputed  that  the  engineer  is 
under  the  command  and  control  of  the  brakeman  while  en- 
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gaged  in  coupling  and  switching  cars  in  or  out  on  side  or 
spur  tracks,  and  is  bound  to  obey  his  signals.  It  is  clear 
that  the  plaintiflf  did  not  give  him  any  signal  such  as  the 
code  of  signals  and  course  of  business  required,  although  he 
was,  as  his  testimony  shows,  fully  conscious  of  the  rate  of 
speed  at  which  the  engine  was  running,  and  although  he 
shouted,  merely,  the  engineer  testified  that  he  did  not  hear 
him;  and  he  was,  as  he  says,  looking  out  and  attending  to 
his  duties.  The  proper  signal  was  by  a  motion  in  the 
night-time  of  the  lamp  or  lantern,  and  in  daylight  with  the 
hand.  It  is  true  that  the  plaintiflf  says  that  at  times  they 
shouted,  instead  of  making  signals  such  as  the  code  re- 
quired; but  employees,  in  doing  so,  took  great  risk  of  the 
signal  not  being  heard  or  understood.  The  code,  requiring 
signals  to  be  such  as  are  addressed  to  the  eye  instead  of  the 
sense  of  hearing,  is  no  doubt  founded  on  long  experience, 
and  upon  the  ground  that  one  addressed  to  the  eye  is  much 
more  certain  and  likely  to  be  understood  than  one  at- 
tempted to  be  conveyed  by  sound  of  the  voice,  which  may 
not  be  heard  or  understood,  in  consequence  of  the  noise  of 
the  engine  and  cars  in  motion,  and  the  escape  of  steam. 
Again,  the  evidence  shows,  not  that  it  is  dangerous  to  ride 
on  the  pilot  when  going  at  the  rate  of  speed  mentioned, 
but  that  it  is  dangerous  to  attempt  to  make  the  coupling 
under  the  circumstances  stated ;  the  pin  not  having  been 
properly  placed,  but  being  in  the  drawhead  of  the  flat  car, 
SQ  that  the  coupling  could  not  be  made  without  it  being 
first  withdrawn.  The  rules  required  the  plaintiflf  to  "be 
very  particular  to  notice  the  speed  at  which  cars  are  mov- 
ing" when  coupling,  and,  "if  moving  at  a  dangerous  rate, 
no  attempt  must  be  made  to  couple  by  going  between  the 
cars ; "  and  it  was  further  declared  that  "  it  is  dangerous 
to  uncouple,  or  attempt  to  pluce  links  or  pins  or  draivbarsj 
while  cars  are  in  motion,  and  is  strictly  forbidden^  The 
plaintiflfs  testimony  shows  that  on  this  occasion  it  was  his 
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duty  to  have  known  that  the  pin  was  properly  placed,  so  as 
to  safely  make  the  coupling,  or  to  have  himself  placed  it 
there.  He  had  the  right,  by  proper  signal,  to  regulate  the 
speed  of  the  engine,  and  even  to  stop  it,  so  that  he  could 
place  the  pin  and  make  the  coupling  in  a  safe  and  prudent 
manner.  He  took  the  risk  of  doing  what  his  employer  had 
forbidden  him  to  do,  and  disregarded  the  observance  of 
methods  calculated  to  secure  his  safety,  as  shown  by  ex- 
perienced railway  employees  long  familiar  with  such  work. 
It  is  argued  that  the  witness  Stein,  in  his  testimony,  justi- 
fied the  course  pursued'  by  the  plaintiflf.  He  said  it  **  was 
safe  to  ride  on  the  pilot  before  he  made  the  coupling,  if  it 
didn't  strike  anything;  that  it  was  perfectly  safe  to  ride  on 
the  pilot  going  down  the  side  track,  but  when  he  found  the 
pin  was  not  set  he  should  have  stopped  the  engineer.  To 
make  the  coupling  safely,  it  was  his  duty  to  know  that  the 
pin  was  in  the  proper  position  before  he  attempted  to  make 
it,  and  before  his  engine  arrived  there."  He  also  said:  "It 
was  the  duty  of  the  engineer  to  slow  up  without  a  signal, 
so  that  the  coqpling  could  be  made  in  safety."  "  I  should 
say  it  was  a  dangerous  thing  to  make  a  coupling  of  the 
front  of  an  engine  to  a  car,  riding  on  the  pilot;  the  pin  in 
and  the  engine  moving.  The  danger  consists  in  the  fact 
that  he  cannot  make  the  coupling  unless  he  attempts  to 
raise  the  pin  just  as  he  enters  the  drawbar.  I  should  think 
it  would  take  his  attention  away  from  one  place  to  another, 
from  where  he  was  going  to  enter  the  drawbar  to  where 
he  was  going  to  catch  the  pin,  and  he  is  liable  to  let  his 
drawbar,  from  the  weight  of  it,  swing  below  the  hole  and 
strike  the  lower  lip  and  glance  down."  The  witness  Carter 
testified  that  he  had  made  couplings  under  the  circumstances 
described,  but  said :  "  It  would  be  daifgerous  to  attempt  to 
make  the  coupling  when  the  pin  is  in  the  hole  w^ith  the 
drawbar  in  my  hand.  The  danger  consists  in  your  being 
liable  to  hit  the  drawbar,  or  be  thrown  under  the  engine  or 
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car,  if  you  didn't  happon  to  make  it.  If  you  cannot  get  the 
pin  out  in  time,  you  are  liable  to  let  the  drawbar  drop  and 
the  pilot  run  under  the  car  and  crush  a  man, — throw  him 
off  the  pilot,  and  be  run  over  by  the  eogine."  If  it  was  the 
duty  of  the  engineer  to  slow  up  without  a  signal,  his  failure 
to  do  so  might  not  justify  the  brakeman  in  neglecting  to 
give  a  signal  until  it  was  too  late  to  be  eflPective. 

It  is  difficult  to  distinguish  this  case  from  Zockwoodv.  C. 
<&  N.  W.  R.  Co.  55  Wis.  50,  66,  in  which  this  court  said : 
"If  he  voluntarily  placed  himself  in  a  dangerous  position, 
not  required  of  him  by  the  rules  of  the  company  or  by  the 
order  of  some  superior  officer  or  employee,  and  was  injured 
while  in  such  position,  even  though  the  negligence  of  the 
company  was  one  cause  of  the  injurj',  he  cannot  recover, 
because  his  placing  himself  in  such  dangerous  position  was 
also  negligence  on  his  part,  and  contributed  to  the  injury.'* 
WoUey  V.  L.  S.  <&  M.  S.  R.  Co.  33  Ohio  St.  227.  And  many 
other  cases  might  be  cited  to  this  effect. 

It  is  apparent  from  these  considerations  that  the  ques- 
tion of  the  existence  of  contributory  negligence,  under  the 
evidence,  to  say  the  least,  was  a  fairly  close  one.  Whether 
the  effect  of  his  conduct  may  not  be  controlled  or  materi- 
ally modified,  in  view  of  the  conflict  of  evidence  as  to  the 
speed  of  the  engine,  and  evidence  that  it  was  the  duty  of 
the  engineer  to  have  slowed  up  without  a  signal,  and 
whether  he  did  so  or  not,  and  in  view  of  all  the  other  facts 
and  circumstances,  or  whether  the  plaintiff  was  guilty  of 
contributory  negligence,  so  that  the  court  should  have  di- 
rected a  verdict  for  the  defendant,  we  do  not  find  it  neces- 
sary to  decide,  and  we  intimate  no  opinion  on  the  point. 

The  evidence  has  been  quite  fully  collated  in  order  to 
show  the  general  state  of  the  evidence,  as  bearing  on  the 
effect  of  the  instructions  of  the  circuit  judge.  There  was 
no  evidence  justifying  the  submission  of  the  question  of 
negligence  of  the  defendant  on  account  of  the  condition  of 
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the  spur  track,  to  the  jury,  as  a  substantive  ground  of  re- 
covery, as  the  court  did  by  the  instructions  upon  that  sub- 
ject, though  evidence  of  the  condition  of  the  track,  known 
to  the  engineer,  might  have  a  material  bearing  on  the  ques- 
tion of  his  negligence  in  running  the  engine.  There  was 
no  evidence  to  go  to  the  jury  to  show  that  the  condition 
of  the  spur  track  was  in  any  proper  sense  the  proximate 
cause  of  the  plaintiflPs  injury.  The  testimony  of  the  plaint- 
iff imputes  his  injury  solely  to  the  sudden  reversal  of  the 
engine  by  the  engineer;  and  the  evidence  of  the  engineer 
is  to  the  effect  that  he  had  complete  control  of  the  engine, 
and  after  reversing  it  he  could  have  run  it  back  by  giving  his 
engine  steam.  If  the  alleged  imperfect  condition  of  the 
track  was  all  the  ground  of  recovery  shown,  it  is,  we  think, 
impossible  to  maintain  that  the  case  should  have  been  sub- 
mitted to  the  jury.  The  instruction  to  the  jury,  in  sub- 
stance, that  the  alleged  improper  condition  of  the  spur 
track  was  one  of  the  two  issues  upon  which  the  jury  were 
to  find,  excepted  to  by  the  defendant,  and  the  giving  of 
the  other  instruction  mentioned  in  the  foregoing  statement, 
in  respect  to  the  duty  of  the  company  in  keeping  a  reason- 
ably safe  and  convenient  track,  and  "  that  if  it  neglected  this 
duty,  and  in  consequence  of  such  neglect  the  plaintiff  was 
injured  while  in  the  exercise  of  ordinary  care,"  etc.,  "  then 
the  defendant  is  liable  in  damages  to  him  for  such  injury, 
and  your  verdict  must  be  for  the  plaintiff,"  left  it  for  the 
jury  to  conjecture,  and  so  find,  that  the  condition  of  the 
track  was  a  proximate  cause  of  the  injury,  when  there  was 
no  legitimate  evidence  before  the  jury  upon  which  to  base 
any  such  conclusion;  and  this  instruction  was  made  more 
specific  and  objectionable  by  the  instruction  that  the  em- 
ployee of  the  company  ''does  not  assume  the  risks  arising 
from  the  negligence  of  the  defendant  in  failing  to  provide 
a  suitable  roadbed  and  track."     These  instructions  had  a 
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'manifest  tendency  to  mislead  the  jury ;'  and  they  may  have 
influenced  the  determination  of  the  jury  on  the  question 
of  contributory  negligence,  and  aided  materially  in  turn- 
ing the  scale  on  that  point  against  the  defendant.  The  ob- 
jection to  the  charge  is,  in  substance,  the  same  as  in  the 
case  of  Ileddl^  v.  C.  cfc  .Y.  W.  R.  Co.  74  Wis.  240,  255, 
and  cases  cited  on  page  257 ;  Beery  v.  C.  <j&  N.  W.  li.  Co. 
73  Wis.  197,  199. 

The  circuit  judge,  in  instructing  the  jury  on  the  subject 
of  what  would  be  considered  due  care,  said  that  *^  it  [due 
care]  has  relation  to  the  situation  of  the  parties  and  the 
business  in  which. they  are  engaged,  and  varies  according 
to  the  exigencies  which  require  vigilance  and  attention, 
conforming  in  amount  and  degree  to  the  particular  cir- 
cumstances under  which  it  is  to  be  exercised;"  and  then 
charged  the  jury,  generally,  that  "  where  a  plaintiff  is  com- 
pelled to  act  at  once,  in  the  presence  of  imminent  danger, 
he  cannot  be  held  guilty  of  contributory  negligence,  as  a. 
matter  of  law,  merely  because  he  did  not  choose  the  best 
means  of  escape  from  the  danger."  The  last  instruction 
would  be  proper  only  where  the  plaintiff  is  brought  in  the 
presence  of  danger  by  and  through  the  negligence  and 
want  of  care  of  defendant  or  others.  The  instruction,  as 
applied  to  the  facts  of  this  case,  would  leave  the  jury  to 
conclude  that  if  the  plaintifl',  in  the  emergency  in  which  he 
found  himself,  chose  the  best  means  of  escape  that  occurred 
to  him,  although  not  the  best  calculated  in  that  particular 
exigency,  this  fact  might  exculpate  and  relieve  him  from 
the  consequences  of  his  contributory  negligence,  if  they 
found  that  he  had  been  guilty  of  such,  by  which  he  was 
brought  into  such  a  dangerous  position.  This  instruction 
was  misleading  and  erroneous. 

These  instructions  were  not  applicable  to  the  evidence 
and  may  have  misled  the  jury.    We  cannot  say  that  they 
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did  not.     For  these  reasons  the  judgment  of  the  circuit 
court  must  be  reveled,  and  a  new  trial  granted. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  case  remanded  for  a  new  trial 

Note.—  By  oh.  488,  Laws  of  1889,  in  force  at  the  time  the  injury  oc- 
curred, it  is  provided  that  "  every  railroad  corporation  doing  business  in 
this  state  shall  be  liable  for  damages  sustained  by  any  employee  thereof 
within  this  state,  without  contributory  negligence  on  his  part,  when 
such  damage  is  caused  by  the  negligence  of  any  train  dispatcher,  tele- 
graph operator,  superintendent,  yard  master,  conductor,  or  engineer,  or 
of  any  other  Employee  who  has  charge  or  control  of  any  stationary 
signal,  target  point,  block,  or  switch." 


The  Waukesha  Hygeia  Mineral  Spring  Company,  Ap- 
pellant, vs.  The  President  and  Trustees  of  the  Vil- 
lage OF  Waukesha  and  others,  Eespondents. 

November  1  —  Ncnember  16^  1892, 

Municipal  corporations:  Restraining  unlawful  excavations  in  streets: 
Village  board:  Reconsideration  of  ordinance:  Publication. 

1.  A  village  may  maintain  an  action  to  restrain  the  unlawful  excava- 

tion of  trenches  and  laying  of  water  pipes  in  its  street& 

2.  A  village  charter  was  silent  on  the  subject  of  reconsideration,  but 

authorized  the  village  board  to  establish  rules  to  govern  its  pro- 
ceedings. Held,  that  the  right  of  reconsideration  was  inherent  in 
the  board,  and  that  it  might  prescribe  the  procedure  thereon. 

Z.  Where  a  village  board  has,  by  ordinance,  granted  to  a  corporation 
the  right  to  lay  water  pipes  in  its  streets,  it  may  reconsider  such 
ordinance  before  it  takes  effect  or,  after  it  takes  effect,  before  it  is 
accepted  or  acted  upon  by  the  corporation. 

4  A  village  charter  provided  that  any  ordinance  enforcing  a  penalty 
'  or  forfeiture  for  its  violation  should  be  published  one  week  before 
it  should  be  in  force,  bat  did  not  require  publication  of  other  ordi- 
nances. An  ordinance  not  required  to  be  published  provided  that 
it  should  be  in  force  after  its  publicatioa  Held,  that  the  puUica- 
tion  intended  was  for  one  week. 
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APPEAL  from  the  Circuit  Court  for  Waukesha  County. 

This  is  an  appeal  from  an  order  refusing  to  grant  a  pre- 
liminary injunction  as  prayed  by  the  plaintiff  corporation, 
and  granting  an  injunction  prayed  for  by  the  defendants 
or  some  of  them.  > 

On  July  14,  1891,  the  president  and  trustees  of  the  vil- 
lage of  Waukesha^  at  an  adjourned  meeting  of  the  village 
board,  passed  an  ordinance  granting  to  the  plaintiflf  cor- 
poration, its  successors  and  assigns,  "  the  right  and  fran- 
chise of  laying  water  pipes  or  mains  from  any  spring  or 
springs  now  owned  or  hereafter  to  be  purchased  or  leased 
by  said  Waukesha  Hygeia  Mineral  Spring  Company y  its 
successors  or  assigns,  in  the  village  of  Waukesha^  Wauke- 
sha county,  Wisconsin,  under  and  through  the  streets, 
alleys,  and  public  grounds  of  the  village  of  Waukesha^  for 
the  sole  purpose  of  conducting  the  water  of  said  springs, 
or  of  all  or  either  of  them,  by  said  pipe  line  or  lines,  to  the 
city  of  Chicago,  in  Cook  county,  Illinois,  and  to  the 
World's  Fair  Columbian  Exposition,  there  located,  and  in 
that  connection  to  construct,  erect,  and  operate  upon  any 
of  the  grounds  of  said  Waukesha  Hygeia  Mineral  Spring 
Company^  in  said  village  of  Waukesha^  suitable  pumping 
stations,  reservoirs,  and  connections  for  supplyfng  said  pipe 
line  with  mineral  water  from  said  springs."  v 

The  ordinance  further  required  that  the  route  seJspted 
for  the  corporation  for  laying  its  pipe,  and  the  kind  a*i^ 
quality  of  its  pipe,  should  be  approved  by  the  village  erk 
gineer  of  Waukesha  before  any  excavation  should  be  made;  \ 
that  such  pipe  and  excavations  should  not  in  any  manner  > 
interfere  with  any  gas,  water,  or  sewer  pipes  then  laid  in    I 
such  village;  and  that  within  sixty  days  after  the  passage    \ 
of  the  ordinance  the  plaintiflf  company  should  furnish  the      i 
president  and  trustees  of  the  village  a  bond  with  sureties,       I 
to  be  approved  by  them,  conditioned,  among  other  things, 
for  the  faithful  performance  by  the  company  of  the  re- 
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quirements  of  the  ordinance.  It  also  provides  that  "  all 
pipe  laid  in  the  village  of  Waukesha  to  be  laid  between 
September  1,  1891,  and  May  15,  1892."  Also  that  "  no 
more  than  200  feet  of  trench  shall  be  open  at  any  one 
time  in  the  laying  of  said  water  pipe,"  etc.  Sec.  5  pro- 
vides that  ^^  this  ordinance  shall  take  effect  and  be  in  force 
from  and  after  its  passage  and  publication." 

On  the  same  day  the  ordinance  was  signed  by  the  president 
of  the  village  of  WaukeBha^  and  countersigned  and  attested 
by  the  clerk  of  said  village,  and  within  one  week  thereafter 
was  published  in  the  Waukesha  Journal,  a  weekly  news- 
paper published  in  that  village,  and  at  that  time  the  official 
paper  of  the  village.  It  seems  to  be  conceded  that  such 
publication  was  first  made  on  July  19,  1891. 

At  a  regular  meeting  of  the  board  of  trustees  of  the 
village  held  July  21,  1891,  on  motion  and  regular  proceed- 
ings duly  taken,  such  board  voted  to  reconsider  the  vote 
by  which  the  ordinance  was  passed,  and  at  another  meet- 
ing, on  August  4th,  the  board  further  voted  to  lay  such  ordi- 
nance upon  the  table.  No  further  action  upon  the  ordinance 
has  been  taken  by  the  board.        * 

Within  the  sixty  days  specified  in  the  ordinance  the 
plaintiff  company  tendered  to  the  president  and  trustees  of 
the  village  a  bond  in  the  form  required  by  the  ordinance, 
with  sufficient  sureties,  but  such  president  and  trustees  re- 
fused to  approve  the  same.  Soon  after  the  ordinance  was 
passed  (the  date  not  appearing),  the  Hygeia  Company  se- 
lected a  route  for  its  trenches,  and  the  quality  of  pipe  to  be 
used  therein,  and  obtained  the  approval  thereof  of  the  vil- 
lage engineer.  It  seems  that  the  route  thus  selected  and 
approved  was  along  West  avenue.  Also,  on  August  5, 
1891,  said  company  notified  such  president  and  trustees  of 
its  acceptance  of  the  ordinance  and  the  rights  and  fran- 
chises therein  granted,  on  the  conditions  therein  specified, 
which  the  company  promised  to  perform ;  and  that  it  had 
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already  entered  into  contracts  with  parties  to  do  the  work 
contemplated  by  the  ordinance,  and  had  bound  itself  to  pay 
for  such  work. 

On  May  7,  1892,  the  oflScers  and  agents  of  the  plaintiff 
company  appeared  in  Waukesha  with  a  large  force  of  men, 
and  were  about  to  commence  the  excavation  of  trenches  in 
a  street  of  the  village,  to  wit,  "West  avenue,  in  which  to  lay 
pipe  for  the  purposes  specified  in  the  ordinance,  but  were 
prevented  from  doing  so  by  the  active  opposition  and  re- 
sistance of  the  officers  and  citizens  of  Waukesha, 

The  plaintiff  company  did  not  abandon  the  enterprise, 
but  threatened  to  excavate  the  streets  and  lay  its  pipe,  and 
made  further  attempts  to  do  so,  which  were  successfully 
resisted  in  like  manner.  Thereupon  the  president  and 
trustees  of  the  village  commenced  an  action  in  the  county 
court  against  the  Hygeia  Company  to  restrain  it  from  ex- 
cavating trenches  and  laying  pipe  in  the  village  streets.  A 
preliminary  injunction  was  granted,  restraining  the  com- 
pany from  digging  or  obstructing  St.  Paul  avenue  and 
State  street  in  said  village,  it  being  supposed  that  the  com- 
pany intended  to  lay  its* pipe  in  those  streets.  The  place 
of  trial  of  that  action  was  changed  to  the  circuit  court,  and 
a  complaint  was  duly  filed  therein,  to  which  the  c6rapany 
interposed  an  answer.  In  such  complaint  the  intention  of 
the  company  to  excavate  West  avenue  is  charged. 

The  Hygeia  Company  then  commenced  an  action  in  the 
circuit  court  against  the  president  and  trustees  of  the  vil- 
lage of  Waukesha  and  certain  citizens  of  said  village,  to 
obtain  an  injunction  restraining  the  defendants  from  inter- 
fering with  the  company  in  excavating  trenches  in  the 
streets  of  the  village,  and  laying  their  pipe  therein  pursu- 
ant to  the  ordinance.  To  the  complaint  filed  therein  the 
defendants  interposed  an  answer.  The  Bethesda  Mineral 
Spring  Company  was  made  a  defendant  to  the  action  on 
its  own  petition.    It  interposed  an  answer  and  counterclaim 
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to*  the  complaint,  and  demanded  that  an  injunction  be  issued 
restraining  the  Hygeia  Company  from  excavating  West 
avenue  in  said  village,  on  which  the  lands  of  such  defend- 
ant abut. 

By  consent  of  the  parties  the  court  made  an  order  con- 
solidating the  action  commenced  by  the  president  and 
trustees  of  the  village  with  the  action  in  which  the  Hygeia 
Company  is  the  plaintiff.  The  title  of  the  last-mentioned 
action  is  retained  as  the  title  of  the  consolidated  action. 
The  plaintiff  moved  for  a  preliminary  injunction  in  accord- 
ance with  the  prayer  of  its  complaint.  The  court  denied 
the  motion,  continuea  the  injunction  granted  by  the  county 
court,  and  granted  a  further  injunction  "  restraining  the 
said  plaintiff  from  digging  up  the  streets  in  said  village 
and  from  laying  any  pipe  therein,  or  doing  any  act  under 
said  ordinance  upon  the  streets,  and  any  of  them,  upon  the 
filing  of  a  bond  on  said  injunction  in  the  penal  sum  of 
$10,000  on  the  part  of  all  the  defendants  answering  in  the 
action."    From  the  order  in  that  behalf  plaintiff  appeals. 

For  the  appellant  there  were  briefs  by  Frank  M.  Hoyty 
attorney,  and  Keep  cfe  Lowden^  of  counsel,  and  oral  argu- 
ment by  Mr,  Hoyt  and  Mr.  F.  0.  Lowden. 

For  the  respondents  there  were  briefs  signed  by  T.  W. 
Haight  and  Eyan  cfe  Merton^  attorneys,  and  W.  W,  Wight^ 
of  counsel,  and  the  cause  was  argued  orally  by  T.  E.  Ryan^ 
E.  Merton^  and  T.  W.  Ilaighi.  To  the  point  that  no  valid- 
ity attaches  to  an  ordinance  before  publication  when  it  is 
required  to  be  published,  they  cited  Smith  v.  Sherry^  54: 
Wis.  121 ;  Oormley  v,  Day^  114  HI.  185 ;  Red  v,  Augusta^ 
25  Ga.  386;  State  v.  Foster^  7  N.  J.  Law,  101;  Stoddard  v. 
Oilman,  22  Vt.  568;  Fond  v.  NeguB,  3  Mass.  230;  BuHer 
V.  Palmier,  1  Hill,  324;  Van  Inwagen  v.  Chicago,  61  111.  31. 

Lyon,  C.  J.  1.  It  is  maintained  by  the  learned  counsel 
for  plaintiff  (the  Hygeia  Mineral  Spring  Company^  that 
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the  village  of  Waukesha  cannot  maintain  an  action  in  the 
name  of  its  president^  and  trustees  to  enjoin  that  com  pan j^ 
from  excavating  trenches  in  the  village  streets,  and  laying 
its  pipe  therein,  even  though  the  company  has  no  legal 
authority  to  do  so.  Without  entering  upon  an  extended 
discussion  of  this  proposition,  it  is  sufficient  to  say  we  are 
of  the  opinion  that  such  right  of  action  in  the  municipality 
is  established  by  the  judgment  of  this  court  in  Javnestown 
V.  a,  B.  (&  N,  R.  Co.  69  Wis.  648.  The  reason  is  that  such 
unlawful  interference  with  the  streets  puts  them  out  of  re- 
pair, and  almost  necessarily  increases,  for  the  time  .being, 
the  liability  of  injuries  to  persons  and  property  of  travelers 
thereon  because  of  such  defective  condition.  The  village, 
being  responsible  for  injuries  caused  by  defects  in  its 
streets,  and  being  charged  by  law  with  the  duty  of  keeping 
them  in  repair,  has  such  an  interest  in  the  streets  that  it 
may  maintain  actions  to  prevent  any  unlawful  injury  to 
them.  The  reasons  why  the  case  of  Milwaukee  v.  M,  <&  B, 
R,  Co.  7  Wis.  85  (on  which  counsel  for  plaintiff  rely  as  de- 
nying a  right  of  action  by  the  village),  was  not  applicable 
to  that  cjise,  and  is  not  to  this,  are  stated  by  Chief  Justice 
Cole  in  his  opinion  io  the  Jamestown  Case.  We  hold  that 
the  village  of  Waukesha  may  maintain  such  action. 

2.  For  the  purposes  of  this  appeal  it  will  be  assumed  that 
the  village  board  of  Waukesha  had  legal  authority  to  grant 
to  the  Hygeia  Company  (the  plaintiflf)  the  right,  on  the 
conditions  specified  in  the  ordinance  of  July  14,  1891,  to 
excavate  trenches  in  the  streets  of  the  village,  and  to  lay 
pipe  therein  for  the  purposes  specified  in  the  ordinance. 

3.  If  the  ordinance  went  into  eflfect  and  remained  in 
force, — that  is,  if  there  was  no  effectual  reconsideration  h^ 
the  board  of  the  vote  by  which  it  was  passed, —  it  will  be 
assumed  that  it  still  remains  in  force,  and  that,  since  its 
acceptance  by  the  Hygeia  Covipam^y^  and  the  expenditure 
by  the  company  of  considerable  sums  of  money  on  the 
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faith  of  it,  the  sanve  is  irrepealable  without  the  consent  of 
the  company. 

4.  Was  there  an  effectual  reconsideration  by  the  village 
board  of  the  vote  of  July  14,  1891,  by  which  the  ordinance 
was  passed?  If  the  ordinance  had  not  become  absolutely 
binding  upon  the  village  before  the  motion  to  reconsider 
the  vote  of  July  14th  by  which  it  was  passed  was  adopteil, 
there  can  be  no  doubt,^  we  think,  of  the  right  of  the  village 
board  to  reconsider  such  vote^  subject  only  to  such  restric- 
tions as  are  imposed  upon  the  board  by  the  charter  and  by- 
laws of  the  village.  Such  right,  in  some  form,  is  inherent 
in  all  deliberative  assemblies  or  bodies.  If  a  motion  to  re- 
consider, properly  and  timely  made,  prevails,  the  effect  is 
to  abrogate  the  vote  reconsidered,  and  the  matter  stands 
before  the  assembly  or  body  in  the  same  condition  as 
though  the  reconsidered  vote  had  not  been  passed.  Cush. 
Pari.  Law,  §§  1264-1266. 

The  charter  of  the  village  of  Waukesha  is  silent  on  the 
subject  of  reconsideration,  but  it  authorizes  the  village 
board  to  establish  by  ordinance,  resolution,  or  by-law  rules 
to  govern  its  proceedings.  This  gives  the  board  power  to 
prescribe  the  procedure  on  the  reconsideration  of  votes.  A 
copy  of  the  village  ordinances  and  by-laws,  purporting  to 
be  published  by  authority  of  the  board,  was  used  on  the 
argument.  Its  authenticity  was  not  questioned.  It  con- 
tains a  by-law  on  the  subject  of  reconsideration.  Although 
it  is  not  found  in  the  record  before  us,  yet,  inasmuch  as  it 
restricts,  to  some  extent,  the  common-law  or  inherent  right 
of  reconsideration,  it  will  be  most  favorable  to  plaintiff  tO" 
regard  it  as  properly  before  the  court.  We  therefore  con- 
strue the  averment  in  the  pleadings  that  the  vote  by  which 
the  ordinance  was  passed  was  duly  reconsidered  as  an  aver- 
ment that  it  was  reconsidered  in  the  manner  authorized  by 
the  by-law.  It  reads  as  follows:  "It  shall  be  in  order  for 
any  member  voting  in  the  majority  to  move  for  a  recon- 
VoL.  88  —  31 
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sideration  of  the  vote  on  any  question  at  the  same  or  next 
succeeding  meeting." 

We  are  of  the  opinion  that  the  vote  of  July  14,  1891, 
was  eflFectually  reconsidered  for  either  of  two  reasons: 
Firsty  because  the  ordinance  had  not  taken  effect  when  the 
vote  on  its  passage  was  reconsidered ;  and,  second^  if  it  had 
then  taken  effect,  the  vote  on  its  adoption  was  reconsid- 
ered at  the  next  succeeding  meeting  of  the  board,  on  mo- 
tion duly  made,  and  before  the  Hygeia  Compcmy  had  ac- 
cepted the  ordinance  or  made  any  expenditui»e  on  the  faith 
of  it.  Sec.  21  of  the  village  charter  (P.  &  L.  Laws  of  1859, 
ch.  30)  provides  that  "any  ordinance,  regulation,  rule,  or 
by-law  enforcing  any  penalty  or  forfeiture  for  the  violation 
of  its  provisions,  shall  be  published  one  week  in  some  news- 
paper printed  in  said  village  before  the  same  shall  be  in 
force."  We  find  no  provision  in  the  charter  requiring  the 
publication  of  ordinances  which  do  not  impose-  such  penal- 
ties or  forfeitures.  The  ordinance  of  July  14,  1891,  seems 
to  belong  to  the  latter  class,  and -not  to  the  class  specified 
in  sec.  21.  Probablj'-  it  could  have  been  framed  so  as  to  be 
operative  without  publication.  But  it  was  doubtless  com- 
petent for  the  village  board  to  provide  that  it  should  take 
effect  at  some  future  time,  or  on  the  happening  of  some 
future  event.  The  board  provided  that  it  should  take  effect 
and  be  in  force  from  and  after  its  passage  and  publication. 
It  is  fair  to  assume  that  the  board  intended  by  the  use  of 
the  latter  term  a  publication  for  one  week,  as  the  term  is 
used  in  sec.  21.  The  ordinance  was  first  inserted  in  the 
official  newspaper  on  July  19th,  and  the  week  expired  July 
26th;  hence  we  think  that  the  ordinance  could  not  have 
taken  effect  until  the  latter  date.  It  is  the  same  as  though 
it  had  been  expressly  provided  therein  that  it  should  not 
be  in  force  until  July  26th.  Before  that  date  the  motion 
to  reconsider  the  vote  by  which  the  ordinance  was  passed 
was  adopted.     Of  the  right  of  the  village  board  to  recon- 
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sider  that  vote  at  any  time  before  July  26th,  provided  it 
was  done  in  accordance  with  the  by-law  on  that  subject, 
we  can  entertain  no  doubt  whatever ;  and  in  such  case  it 
would  seem  to  be  immaterial  had  the  company  accepted 
the  prospective  ordinance  or  expended  money  on  the  faith 
of  it,  before  the  reconsideration.  Such  acts  could  not  de- 
feat the  right  of  the  board  to  reconsider  before  the  ordi- 
nance took  effect. 

Again,  let  us  suppose  that  the  ordinance  was  in  force 
when  the  vote  to  reconsider  was  passed.  The  ordinance 
was  a  voluntary  grant  of  a  privilege  or  easement  to  the 
Hygeia  Company^  for  which  the  village  received  no  consid- 
eration whatever.  It  was  purely  gratuitous,  and,  until  ac- 
cepted ?ind  acted  upon  by  the  grantee,  was  a  mere  license, 
which  the  grantor  might  revoke  at  its  pleasure.  The  grantor 
did  revoke  it  by  reconsidering  the  vote  adopting  it  before 
the  ordinance  was  accepted  or  acted  upon  by  the  grantee, 
in  strict  compliance  with  the  by-laws  of  the  village  board 
in  that  behalf.  Hence,  in  any  view  of  the  case,  we  are  im- 
pelled to  the  conclusion  that  when  the  Hygeia  Company 
threatened  and  attempted  to  exercise  rights  under  the  ordi- 
nance to  the  injury  of  the  streets  of  the  village  and  of 
the  owners  of  lands  abutting  such  streets,  it  acted  without 
authority  of  law,  and  the  court  properly  enjoined  it  from 
doing  such  acts. 

By  the  Court — Order  aflBrmed. 


Stone,  Appellant,  vs.  Halpin,  Respondent. 

^Abwwiber  1  — November  15 y  189£. 

Justices*  courts:  Appeal:  Dismissal:  Reinstatement 

1.  An  appeal  from  a  justice's  court  having  been  dismissed  for  want  of 
prosecution,  an  order  reinstating  it  is  held  to  have  been  properly 
granted,  where  it  appeared  tliat  the  appeal  was  not  brought  to  trial 
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at  the  second  term  because  the  appellant's  attorneys  understood 
that  it  had  been  agreed  between  them  and  the  respondent's  attor- 
neys that  it  should  await  the  determination  of  another  action  pend- 
ing between  the  same  parties. 
3.  The  motion  to  reinstate  having  been  made  at  the  same  term  of  the 
circuit  court  as  the  order  of  dismissal,  the  court  retained  jurisdic- 
tion to  grant  the  motion  at  the  next  term.  [Whether  it  could  have 
reinstated  the  appeal  at  any  time  within  one  year,  under  sea  2882, 
R.  S.,  not  determined.] 

APPEAL  from  the  Circuit  Court  for  Ashland  County. 

The  appeal  is  from  an  order  reinstating  an  appeal  by  the 
defendant  from  a  judgment  rendered  against  him  in  jus- 
tice's court,  which  appe^,l  had  been  dismissed  for  want  of 
prosecution.  The  facts  will  suflBciently  appear  from  the 
opinion. 

The  cause  was  submitted  for  the  appellant  on  the  brief 
of  li.  Sleight^  and  for  the  respondent  on  that  of  Rublee  A. 
Cole. 

For  the  appellant  it  was  contended,  inUr  alia^  that  the 
appeal,  having  been  properly  dismissed,  cannot  afterwards 
be  reinstated  for  any  reason.  Comdohr  v,  Coleman,  64  Wis. 
413;  Holrv.  Coleman,  61  id.  422;  K.  S.  sec.  3766. 

Orton,  J.  At  the  first  term  after  the  return  of  the  jus- 
tice on  appeal,  the  case  was  continued  on  application  of  the 
plaintiff,  and  at  the  next  term  the  case  was  not  brought  to 
trial,  and  the  appeal  was  dismissed  under  the  statute.  It 
appears  from  the  minutes  of  the  clerk  that,  at  the  term 
when  the  appeal  was  dismissed,  the  attorney  of  the  de- 
fendant appeared  in  court,  and  gave  notice  in  the  presence 
of  the  attorney  for  the  plaintiff  of  a  motion  to  reinstate 
the  appeal  and  set  aside  the  order  dismissing  the  action, 
and  asked  for  time  to  prepare  affidavits.  The  court  there- 
upon, in  presence  of  the  counsel  of  the  plaintiff,  ordered 
that  time  be  given  for  the  defendant's  attorney  to  make 
and  file  affidavits,  and  that  all  proceedings  be  stayed  on 
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the  part  of  the  plaintiff,  and  defendant's  attorneys  were 
directed  to  serve  copies  of  all  aflfidavits  at  least  eight  days 
before  the  hearing  of  said  motion.  Afterwards,  in  due 
time,  the  affidavits  on  said  motion  were  filed,  showing,  in 
effect,  as  a  reason  why  said  appeal  was  not  brought  to  trial 
at  the  second  terra  after  it  was  taken,  that  the  attorneys 
of  the  defendant  understood  that  it  was  agreed  between 
them  and  the  attorneys  of  the  plaintiff  that  the  case  should 
not  be  brought  to  trial  at  that  term,  but  should  await  the 
determination  of  another  action  between  the  same  parties 
then  pending,  and  that  some  of  the  matters  of  defense  de- 
pended upon  such"  determination.  This  is  denied  by  the 
attorneys  of  the  plaintiff,  but  it  is  apparent  that  the  at- 
torneys of  the  defendant  so  understood  and  relied  upon 
such  agreement,  and  were  taken  by  surprise  by  the  dismis- 
sal of  the  appeal.  On  these  facts  the  court  made  the  order 
reinstating  said  appeal,  from  which  this  appeal  is  taken.  It 
is  quite  evident  that,  if  the  attorneys  of  the  plaintiff  did 
not  so  agree,  the  attorneys  of  the  defendant  were  under 
an  honest  mistake,  inadvertence,  and  surprise,  for  which 
the  court  was  justified  in  relieving  the  defendant  from  the 
order  dismissing  the  appeal.  Action  was  taken  at  the  same 
term  to  reinstate  the  appeal,  and  the  court  retained  juris- 
diction of  the  motion  to  grant  the  order  at  the  next  term. 
Sutton  V.  Weffv^r^  72  Wis.  294.  It  is  by  no  means  certain 
that  the  court  could  not  have  reinstated  the  appeal  within 
one  year,  under  sec.  2832,  R  S.,  on  the  ground  of  mistake 
alone.  The  court  not  only  had  jurisdiction,  but  good  ground 
to  grant  the  motion. 

By  the  Court. —  The  order  of  the  circuit  court  is  affirmed. 
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Eya-n,  Plaintiff  ia  error,  vs.  The  State,  Defendant  in  error. 

November  1 -' November  15, 189S, 

Criminal  Law  and  Practice,  {l)  Preliminary  examination:  Waiver: 
Pleading,  {2)  Ashland  municipal  court:  Powers  of  clerk,  {S)  In- 
structions to  jury  at  beginning  of  trial  (4-7)  Evidence:  Burglary, 
{8)  Change  of  venue:  Improper  remarks  by  judge,  (5, 10)  Instruc- 
tions to  jury:  Presumption  from  possession  of  stolen  goods:  Reason- 
able doubt,    (11)  Appointment  of  counsel  to  defend:  Limitation. 

1.  After  defendant  had  pleaded  not  guilty  to  an  information  in  a  mu- 

nicipal court,  he  obtained  a  change  of  the  place  of  trial  to  the  circuit 
court  In  that  court  he  interposed  a  plea  in  abatement  based  upon 
the  alleged  want  of  a  legal  preliminary  examination.  Held,  that 
such  plea  was  properly  overruled,  under  sec.  4654,  S.  &  B.  Ann. 
Stat&,  the  objection  having  been  waived  by  the  plea  to  the  merits. 
The  fact  that  defendant  was  afterwards  again  arraigned  and  again 
pleaded  not  guilty,  is  immaterial. 

2.  Sea  5,  ch.  94,  Laws  of  1889  (providing  that  the  clerk  of  the  municipal 

court  of  Ashland  county  "  may  examine  on  oath  all  persons  apply- 
ing for  warrants,  reduce  such  examinations  to  writing  and  file  the 
same,  and  issue  all  warrants  and  other  process  from  said  court  "X 
is  valid,  and  the  fact  that  the  clerk  administered  the  oath  to  the 
complainant  and  signed  the  jurat  to  the  complaint,  and  that  he 
signed  and  issued  the  warrant  of  arrest  under  the  seal  of  the  court, 
does  not  render  invalid  the  subsequent  examination  of  the  accused 
before  the  judge  of  said  court 
8.  It  is  not  error  for  the  trial  court  to  ask  the  district  attorney,  in  his 
opening,  to  define  to  the  jury  the  crime  in  question,  if  he  defines 
it  correctly ;  or  to  instruct  the  jury  correctly,  at  the  commence- 
ment of  the  trial,  as  to  their  duties  and  the  fundamental  rights  of 
the  defendant 

4,  On  a  trial  for  burglary,  a  witness  in  whose  possession  one  of  the 

stolen  articles  was  found  may  describe  the  man  of  whom  she  pur- 
chased it  and  state  what  he  said  to  her  at  the  time,  where  the  prose- 
cution claims  that  such  man  was  the  defendant 

5,  Testimony  of  the  defendant  given  on  his  preliminary  examination, 

that  he  made  the  acquaintance  of  an  alleged  accomplice  when  both 
were  confined  in  jail,  was  admitted  in  evidence,  but  his  statement 
that  he  was  in  jail  f ov  larceny  was  excluded.  Held,  that  defend  - 
ant  could  not  complain  of  auch  exclu8ion»  it  being  a  ruling  in  his 
favor, 
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6.  On  the  separate  trial  of  one  of  three  persons  charged  with  hurglary, 

there  was  evidence  that  they  were  all  together  shortly  before,  and 
some  of  them  after,  the  burglary,  and  that  each  had  some  of  the 
stolen  goods.  Held,  a  sufficient  basis  for  the  admission  of  other 
evidence  of  the  conduct  and  movements  of  any  or  all  of  them 
shortly  after  the  crime  was  committed. 

7.  It  may  be  shown  that  after  his  arrest  tiie  defendant  attempted  to 

break  jail  and  escape. 

8.  On  an  objection  to  testimony  the  trial  court  said  that  if  defendant 

took  a  change  of  venue  to  lessen  the  chances  of  conviction,  he  was 
not  inclined  to  stretch  a  rule  of  evidence  laid  down  by  the  supreme 
court  The  remark  bein^  challenged,  the  judge  immediately  with- 
draw it,  but  said  there  was  need  of  legislation  to  prevent  persons 
joilitly  prosecuted  from  obtaining  separate  trials  by  one  or  more 
of  them  taking  a  change  of  venue.    Held,  not  a  material  error. 

9.  Instructions  to  the  jury  to  the  effect  that  mere  possession  of  stolen 

goods  is  not  in  itself  sufficient  evidence  on  which  to  convict  a  per- 
son of  burglary,  but  that  the  unexplained  possession  of  goods  re- 
cently stolen  creates  such  a  presumption  against  the  possessor  that 
a  jury  might  properly  convict  him  if  such  possession  and  the  other 
circumstances  connected  therewith  satisfied  them  of  his  guilt  be- 
yond a  reasonable  doubt, —  are  field  not  erroneoua 

10.  An  instruction  stating,  as  a  definition  or  test  of  what  is  a  reasonable 

doubt,  that  the  jury  should  require  equally  as  strong  and  conclu- 
sive evidence  of  defendant's  guilt  as  they  would  require  to  induce 
them  to  enter  upon  the  great  and  most  important  acts  of  their 
lives,  always  remembering  that  their  verdict  must  be  the  truth,  is 
held,  though  not  wholly  satisfactory,  not  to  be  erroneous 

11.  The  validity  of  a  judgment  in  a  criminal  case  is  not  affected  by  the 

fact  that  the  court  in  appointing  counsel  to  defend  the  accused 
limited  such  appointment  to  that  court  and  to  the  trial  term. 

ERROR  to  the  Circuit  Court  for  AMand  County. 

On  May  12,  1891,  an  information  in  due  form  was  filed 
in  the  municipal  court  of  Ashland  county  by  the  district 
attorney  against  Charles  Ryan^  the  plaintiff  in  error,  and  two 
others,  charging  them  jointly  with  having  committed  the 
crime  of  burglary,  by  unlawfully  and  feloniously  breaking 
and  entering  the  dwelling  house  of  one  Edward  Welsh,  in 
that  county,  in  the  night-time  of  March  13, 1891,  with  intent 
then  and  there  to  commit  the  crime  of  larceny.    On  the 
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same  day  Ryan  was  arraigned  and  pleaded  not  guilty  to 
the  charge  in  the  information,  and  on  his  affidavit  of  pov- 
erty the  court  appointed  G.  H.  McCloud,  Esq.,  an  attorney 
of  the  court,  to  defend  him.  Ryan  also  filed  his  affidavit 
of  the  prejudice  of  the  judge  of  the  municipal  court,  and 
thereby  obtained  a  change  of  the  place  of  trial  to  the  cir- 
cuit court  for  Ashland  county.  Such  change  secured  Ryan 
a  separate  .trial. 

After  the  case  reached  the  circuit  court,  Rublee  A.  Cole, 
Esq.,  an  attorney  of  that  court,  appeared  therein  in  behalf 
of  Ryan^  and  filed  the  affidavit  of  the  latter  that  he  was 
too  poor  to  employ  counsel,  and  praying  that  Mr.  Cole  be 
appointed  to  defend  him.  Because  Mr.  McCloud  had  been 
appointed  to  do  so  by  the  municipal  court,  the  circuit  court 
refused  to  appoint  Mr.  Cole,  and  made  an  order  reapix)int- 
ing  Mr.  McCloud  for  that  purpose,  limiting  such  appoint- 
ment to  that  court  and  terra.  From  that  time,  however, 
Mr.  Cole  participated  in  the  defense  of  7?ya7i  ashis  counsel, 
and  appears  in  this  court  as  such. 

When  the  cause  came  on  for  trial,  a  plea  in  abatement 
on  behalf  of  Ryan  was  interposed  to  the  information,  based 
upon  the  allegations  that  the  original  complaint  was  made 
before  the  clerk  of  the  municipal  court,  and  the  warrant 
for  the  arrest  of  Ryan  and  his  codefendants  was  signed 
and  issued  by  such  clerk.  Because  of  such  procedure  it  is 
claimed  that  there  was  no  legal  preliminary  examination 
of  the  accused.  The  court  overruled  the  plea  because  it 
was  not  interposed  until  after  Ryan  had  been  duly  ar- 
raigned in  the  municipal  court,  and  had  pleaded  to  the 
merits. 

The  trial  of  Ryan  resulted  in  his  conviction.  The  court 
overruled  his  motions  in  arrest  of  judgment  and  for  a  new 
trial,  adjudged  him  guilty  of  the  offense  charged,  and  sen- 
tenced him  to  a  term  of  imprisonment  in  the  state  prison, 
lie  has  sued  out  a  writ  of  error  to  obtain  a  review  and  re- 
versal of  the  judgment. 
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The  cause  was  submitted  for  the  plaintiflF  in  error  on  the 
brief  of  George  H.  McClotid^  attorney,  and  Rublee  A,  Cole^ 
of  counsel,  and  ^or  the  defendant  in  error  on  the  brief  .of 
the  Attorney  General  and  J.  M.  Clancey^  Assistant  Attorney 
General. 

Lyon,  C.  J.  I.  The  plea  in  abatement,  based  on  the 
alleged  want  of  a  legal  preliminary  examination  of  the 
plaintiff  in  error,  was  properly  overruled,  for  the  reason 
given  by  the  trial  court.  In  the  municipal  court  he  pleaded 
to  the  information  "Not  guilty."  When  he  interposed  his 
plea  in  abatement  in  the  circuit  court  the  plea  of  not  guilty 
(which,  of  course,  was  a  plea  to  the  merits)  was  in  full 
force,  no  leave  having  been  granted  or  asked  to  withdraw 
it.  The  statute  provides  that  "  no  failure  or  omission  of 
such  preliminary  examination  shall  in  any  case  invalidate 
any  information  in  any  court,  unless  the  defendant  shall 
take  advantage  of  such  failure  or  omission,  before  pleading 
to.  the  merits,  by  a  plea  in  abatement.  S.  &  B.  Ann.  Stats, 
sec.  4654. 

Such  plea  in  abatement  might  also  have  been  properly 
overruled  on  the  merits.  It  appears  from  the  record  that 
the  original  complaint  against  Ryan  and  those  prosecuted 
with  him  was  made  to  the  municipal  court ;  that  process 
for  their  arrest  was  issued  by  that  court ;  and  that  their  ex- 
amination on  such  complaint  was  had  before  the  judge  of 
that  court.  In  the  statute  creating  the  municipal  court  of 
Ashland  county  it  is  provided  that  the  clerk  of  such  court 
"  may  examine  on  oath  all  persons  applying  for  warrants, 
reduce  such  examinations  to  writing  and  file  the  same,  and 
issue  all  warrants  and  other  process  from  said  court." 
Laws  of  1889,  ch.  94,  sec.  5.  These  acts  of  the  clerk  are 
all  under  the  supervision  of  the  judge  of  the  court  and  sub- 
ject to  his  control.  In  a  certain  sense  they  are  the  acts  of 
the  judge  or  the  court.    We  perceive  no  valid  constitu- 
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tional  or  other  objection  to  the  aboTe  statute;  hence  we 
think  the  fact  that  the  clerk  administered  the  oath  to  the 
complainant,  and  signed  the  jarat  to  the  complaint,  and 
that  he  signed  and  issued  the  warrant,  under  the  seal  of 
the  court,  for  the  arrest  of  the  accused,  does  not  render  in- 
valid their  subsequent  examination  before  the  judge  of  the 
municipal  court,  who  held  them  for  trial. 

It  is  stated  in  the  bill  of  exceptions  that,  after  the  plea 
in  abatement  was  overruled,  Ryan  was  again  arraign^ 
and  again  pleaded  not  guilty.  This  second  arraignment 
and  plea  were  entirely  superfluous,  and  no  effect  whatever 
can  be  given  thereto. 

II.  It  appears  by  the  bill  of  exceptions  that  when  the 
district  attorney  was  opening  the  case  for  the  prosecution 
to  the  jury  the  court  suggested  to  him  "  that  he  explain  to 
the  jury  what  a  statutory  breaking  is,  and  what  burglary 
is,  in  the  eye  of  the  law,"  and  that  the  district  attorney 
thereupon  "  defined  the  meaning  of  those  terms  according 
to  the  statute."  The  remarks  of  the  district  attorney  in 
response  to  the  suggestion  of  the  court  are  not  preserved 
in  the  record.  It  further  appears  that  before  any  testi- 
mony was  introduced,  the  court,  in  somewhat  extended 
remarks,  which  are  preserved  in  the  bill  of  exceptions,  ad- 
monished the  jury  of  their  duties,  and  of  the  rights  of  per- 
sons on  trial  charged  with  crime.  The  above  procedure  is 
assigned  for  error,  not  because  either  the  district  attorney 
or  judge  laid  down  any  bad  law,  or  said  anything  im- 
proper, but  because  the  same  was  not  in  the  course  of  or- 
derly judicial  procedure  in  criminal  trials. 

We  are  aware  of  no  law  which  prohibits  the  trial  court, 
in  a  criminal  case,  from  asking  the  district  attorney,  in  his 
opening,  to  define  to  the  jury  the  crime  under  considera- 
tion. And  if,  as  in  this  case,  he  defines  it  correctly,  we 
think  it  is  not  error.  Neither  do  we  think  it  error  if  the 
court  sees  fit,  at  the  commencement  of  the  trial,  to  instruct 
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the  jury  of  their  duties,  and  of  the  fundamental  rights  of 
the  person  to  be  tried,  provided  he  correctly  states  such 
duties  and  rights,  as  we  think  he  did  in  this  case. 

III.  Numerous  exceptions  on  behalf  of  the  plaintiff  in 
error  were  taken  on  the  trial  to  the  rulings  of  the  court  on 
objections  to  the  admission  of  testimony.  Some  of  them 
are  of  no  importance,  and  will  not  be  further  referred  to. 
Others  will  now  bfe  briefly  noticed. 

1.  The  court  allowed  a  female  witness,  named  Liston,  in 
whose  possession  was  found  a  dress  stolen  from  Welsh's 
house  when  the  burglary  charged  in  the  information 
was  committed,  to  describe  the  man  of  whom,  she  testified 
she  purchased  such  dress,  and  what  the  man  said  to  her 
when  she  purchased  it.  The  prosecution  claims  that  the 
man  from  whom  she  received  the  dress  was  Ryan.  The 
description  the  witness  gave  of  the  person  in  question  was 
competent,  in  connection  with  the  other  testimony  in  the 
case,  to  go  to  the  jury  on  the  question  whether  such  person 
was  or  was  not  Ryan.  If  it  was  he,  then,  of  course,  what 
he  said  to  the  witness  was  competent  testimony  against 
him.     We  think  the  testimony  was  properly  admitted. 

2.  The  court  admitted  in  evidence  the  testimony  given 
by  Ryan  on  his  examination  before  the  municipal  judge, 
in  which  he  testified  that  he  made  the  acquaintance  of  one 
of  his  codefendants  when  both  were  confined  in  jail.  •  Ryan 
also  then  testified  that  he  was  in  jail  for  larceny,  and  that 
he  knew  nothing  of  the  burglary  in  Welsh's  house.  The 
court  excluded  his  statement  that  he  was  in  jail  for  lar- 
ceny, and  admitted  the  balance  of  his  testimony  on  such 
examination.  We  think  the  excluded  portion  of  such  tes- 
timony was  admissible,  but  its  rejection  was  a  ruling  in 
favor  of  Ryan^  of  which  he  cannot  be  heard  to  complain. 

3.  Proof  that  the  municipal  judge  was  not  present  when 
the  original  complaint  was  made  against  Ryan  and  his  co- 
defendants,  and  when  the  warrant  for  their  arrest  was  issued, 
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was  properly  rejected.  All  objections  to  the  want  of  a 
valid  preliminary  examination  having  been  waived  by  Ryan 
by  pleading  to  the  merits  without  objection  to  the  validity 
of  the  examination,  it  is  entirely  immaterial  whether  the 
judge  was  or  was  not  present  at  the  times  mentioned. 

4.  The  conduct  and  movements  of  the  three  persons 
charged  with  the  burglary  on  the  next  morning  after  it 
was  committed,  and  the  connection  of  each  of  such  per- 
sons with  the  goods  stolen  from  the  house  of  Welsh  when 
the  burglary  was  committed,  were  allowed  to  be  proved. 
There  was  testimony  tending  to  show  that  the  three  ac- 
cused parties. were  together  recently  before  the  burglary 
was  committed,  and  some  of  them  were  after,  and  that 
each  of  them  had  some  of  the  goods  stolen  from  Welsh's 
house.  We  are  of  the  opinion  that  such  testimony  was  a 
suflBcient  basis  for  the  admission  of  other  testimony  tend- 
ing to  show  the  conduct  and  movements  of  any  or  all  the 
accused  parties  recently  after  the  crime  was  committed. 
Under  the  circumstances  which  the  testimony  tends  to 
prove,  such  recent  conduct  and  movements  were,  in  some 
sense,  really  parts  of  the  res  gestcB,  and  properly  provable 
as  such. 

5.  Testimony  was  also  admitted  tending  to  show  that 
after  his  arrest  on  the  charge  contained  in  the  information 
Ryan  attempted  to  break  jail  and  escape  from  custody. 
The  testimony  was  admissible,  on  the  authority  of  Palnier 
V.  BrodePj  78  Wis.  483,  and  the  authorities  cited  in  the 
opinion  by  Mr.  Justice  Cassoday. 

6.  It  is  claimed  that  under  many  rulings  of  the  court, 
which  are  referred  to  by  folios  in  the  argument  of  counsel, 
but  not  specially  stated  or  discussed  therein,  much  testi- 
mony was  admitted  which,  while  it  might  have  been  ad- 
missible had  the  three  persons  charged  in  the  information 
been  tried  together,  was  not  admissible  against  liyan  when 
tried  separately  from  the  others.     The  portions  of  the  bilj 
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of  excepiions  thus  referred  to  have  been  examined  with 
care,  and  we  find  no  reversible  error  in  any  of  the  chal- 
lenged rulings. 

IV.  On  an  objection  to  testimony,  the  trial  judge  said  that 
if  Ryan  took  a  change  of  venue  for  the  purpose  of  lessening 
the  chances  of  his  being  convicted,  he  was  not  inclined  to 
stretch  a  certain  rule  of  evidence  supposed  to  have  been 
laid  down  by  this  court.  When  the  remark  was  challenged, 
the  judge  at  once  withdrew  it  as  improper,  but  said  there 
was  need  of  legislation  to  prevent  pereons  jointly  prosecuted 
from  obtaining  separate  trials  by  one  or  more  of  them  tak- 
ing a  change  of  venue.  We  do  not  think  this  circumstance 
is  a  reversible  error.  It  would,  indeed,  be  a  peculiar  case 
which  would  render  necessary  the  reversal  of  a  judgment 
because  of  a  supposed  improper  remark  by  the  judge  in  the 
presence  of  a  jury,  which  was  immediately  recalled  and 
repudiated  in  the  same  presence.  We  do  not  regard  this 
as  such  a  case. 

V.  Nearly  the  whole  charge  to  the  jury  (and  it  is  quite 
lengthy)  is  excepted  to  by  paragraphs  or  sentences.  .  The 
detached  portions  thereof  which  are  discussed  in  the  argu- 
ment cannot  be  fully  or  properly  understood  without  quot- 
ing more  of  the  charge  than  it  is  deemed  advisable  to  in- 
sert here.  We  content  ourselves,  therefore,  with  a  state- 
ment of  the  substance  thereof,  in  so  far  as  its  accuracy 
is  specifically  challenged  in  the  argument.  The  objections 
to  it,  so  far  as  they  seem  to  require  notice,  are  to  what  the 
judge  said  therein  concerning  the  presumption  arising  from 
finding  property,  recently  stolen,  in  possession  of  the  ac- 
cused, and  to  his  definition  or  explanation  of  a  "  reasonable 
doubt."  As  to  the  presumption,  the  charge  ^vas,  in  sub- 
stance, that  the  mere  possession  of  stolen  goods  is  not  in 
itself  sufllcient  evidence  on  which  to  convict  a  person  of 
burglary,  yet  such  possession  is  a  fact  to  be  considered  in 
connection  with  the  other  facts  proved  tending  to  show  the 
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accused  guilty  of  the  burglary  which  immediately  preceded 
the  larceny ;  and.  further,  that  the  unexplained  possession 
of  stolen  property  recently  after  the  larceny  thereof  cre- 
ates a  presumption  against  the  possessor,  calling  upon  him 
for  explanation  as  to  how  he  obtained  the  property.  That 
the  court  intended  that  such  possession  created  a  presump- 
tion of  fact  merely,  liable  to  be  rebutted,  appears  from 
what  immediately  follows  in  the  charge,  which  is  to  the 
effect  that  such  possession  creates  such  a  presumption 
against  the  possessor  that  a  jury  might  properly  convict 
him  of  the  larceny  if  th(j  possession,  and  other  circumstances 
connected  therewith,  satisfied  them  of  his  guilt  beyond  a 
reasonable  doubt.  It  would  seem  that  the  charge  is  in 
substantial  accord  with  the  doctrines  affirmed  by  this  court 
in  Grams  v.  Stdte,  12  Wis.  591;  State  v,  Snell,  46  Wis.  524; 
and  IngaUa  v.  Staie^  48  Wis.  647.  It  is  also  in  accord  with 
the  case  of  Stuart  v.  People^  42  Mich.  255,  relied  upon  by 
the  defense.  It  is  said  in  the  Michigan  case  that  "^posses- 
sion alone,  unsupported  by  other  facts  indicative  of  guilt, 
would  not,  we  think,  be  prima  facie  evidence  that  the  re- 
spondent committed  the  burglary.  When  taken  and  con- 
sidered with  other  evidence  in  the  case,  it  might  be  suffi- 
cient to  satisfy  the  jury." 

On  the  subject  of  reasonable  doubt  there  is  some  confu- 
sion in  the  language  of  the  charge.  Yet  we  think  the  jury 
must  have  understood  the  court  to  instruct  them  that  they 
could  not  properly  convict  Ryan  unless  the  evidence  satis- 
fied them  of  bis  guilt  beyond  a  reasonable  doubt, —  that  is, 
to  a  moral  certainty ;  and  that  they  should  require  equally 
as  strong  and  conclusive  evidence  of  his  guilt  as  they  would 
require  to  induce  them  to  enter  upon  the  great  and  most 
important  acts  of  their  lives,  always  remembering  that 
their  verdict  must  be  the  truth.  There  are  cases  which 
condemn  the  above  definition,  or  rather  test,  of  what  is  a 
reasonable  doubt.     One  of  these  is  Leonard  r.  Teinritory^  2 
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Wash.  Terr.  381,  which  was  a  capital  case.  The  court  said : 
"  A  reasonable  doubt  for  a  trial  juror  is  such  a  doubt  as  a 
man  of  ordinary  prudence,  sensibility,  and  decision,  in  de- 
termining an  issue  of  like  concern  to  himself  as  that  before 
the  jury  to  the  defendant,  would  allow  t<J  have  any  influ- 
ence whatever  upon  him,  or  make  him  pause  or  hesitate  in 
arriving  at  his  determination."  In  that  case  the  trial  court 
instructed  the  jury  that  "  the  proof  is  deemed  to  be  beyond 
a  reasonable  doubt  when  the  evidence  is  sufficient  to  im- 
press the  judgment  of  ordinarily  prudent  men  with  a  con- 
viction on  which  they  would  act  without  hesitation  in  their 
most  important  affairs."  Although  the  appellate  court 
disapproved  this  instruction,  it  said  that  it  was  correct  "  if 
tested  by  the  definition  of  reasonable  doubt  given  by  most 
of  the  law  writers  and  courts."  Several  cases  which  so 
hold  are  cited  in  the  note  to  the  report  of  the  Leonard 
Case  in  7  Pac.  Rep.  872.  Neither  of  the  tests  which  have 
thus  received  judicial  sanctipn  is  very  clear  or  satisfactory. 
That  adopted  in  the  present  case  seems  to  us  the  more 
practicable  and  reasonable.  While  we  would  be  better  sat- 
isfied had  it  been  omitted  from  the  charge,  we  are  not  pre- 
pared to  condemn  it  as  erroneous. 

VI.  Several  instructions  proposed  on  behalf  of  the  plaint- 
iff in  error  were  refused.  They  are  to  the  effect  that  from 
the  mere  possession  of  stolen  goods  burglary  cannot  be  in- 
ferred ;  that  such  possession  of  itself  does  not  prove  or  tend 
to  prove  that  the  possessor  was  guilty  of  burglary,  and  was* 
not  prima  facie  evidence  of  the  fact.  We  have  already 
held  that  the  court  instructed  correctly  on  this  subject  in 
the  general  charge.  Such  charge  seems  to  contain  all  that 
was  proper  to  be  given  in  the  proposed  instructions;  hence 
the  refusal  to  give  them  was  not  error. 

VII.  We  see  no  good  reason  why  the  court,  in  appoint- 
ing counsel  to  defend  a.  person  charged  with  crime,  may 
not  limit  such  appointment  to  that  court  and  to  the  trial 
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term,  as  was  done  in  this  case.  But,  if  such  limitation  was 
not  authorized  bylaw,  it  cannot  possibly  affect  the  validit}'^ 
of  the  judgment. 

The  record  discloses  no  reversible  error,  and  the  judg- 
ment of  the  cii^cuit  court  must  be  affirmed. 

By  the  Cov/rt —  Judgment  affirmed. 


Owens,  Plaintiff  in  error,  vs.  The  State,  Pefendant  in  error. 

November  1  —  N(wember  15, 1892. 

Criminal  law:  Obtaining  money  by  false  pretenses:  Pleading. 

An  information  charging  that  defendant  by  false  pretenses  obtained 
from  one  N.  money,  then  in  the  posse^afon  of  N.,  belonging  to  a 
bank,  but  not  stating  that  N.  was  the  agent  of  the  bank  or  had  any 
connection  therewith,  is  held  insufficient  under  sec  4423,  R  S. 

ERROR  to  the  Circuit  Court  for  Chippewa  County. 

The  facts  are  stated  in  the  opinion. 

Charles  N.  Gregory^  for  the  plaintiff  in  error.  [No  brief 
on  file.] 

For  the  defendant  in  error  the  cause  was  submitted  on 
the  brief  of  the  Attorney  General  and  J.  M.  Clancey^  As- 
sistant Attorney  General. 

Orton,  J.  The  plaintiff  in  error  was  tried,  convicted, 
and  sentenced  under  an  information  that  charges  that  the 
said  Henry  Z.  Owens  "did  unlawfully,"  etc.,  "falsely  pre- 
tend to  L.  M.  Newman  that  he,  the  said  Henry  Z.  Owens^ 
was  then  the  owner  of  an  interest  in  a  large  cattle  ranch  in 
Wyoming,  and  of  about  two  thousand  (2,000)  head  of  cattle ; 
and  that  he,  the  said  Henry  Z.  Owens,  was  then  engaged 
in  raising  horses  for  sale,  and  wa§  the  owner  of  a  car  load 
of  horses  which  he  had  for  sale  in  Eau  Claire,  Wis. ;  and 
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that  he,  the  said  Henry  Z.  Owens^  was  then  worth  between 
forty  thousand  and  fifty  thousand  dollars  in 'money  and 
property ;  and  that  he,  the  said  Henry  Z.  OwenSy  had  then 
a  large  amount  of  money  on  deposit  to  meet  his  checks  in 
the  First  National  Bank  of  Creighton,  Neb. ;  and  the  said 
Henry  Z.  Owens  did  then  and  there  oflfer  and  deliver  to 
said  L.  M.  Newman  his,  the  said  Henry  Z.  Owen8\  check 
for  four  hundred  (400)  dollars  on  the  said  First  National 
Bank  of  Creighton,  Neb.,  in  writing,  signed  by  him,  the 
said  Henry  Z.  Owens;  that  the  said  L.  M.  Newman  believed 
all  of  said  pretenses  to  be  true ;  and  by  means  of  said  pre- 
tenses, and  each  and  all  of  the  same,  the  said  L.  M.  New- 
man was  induced  to  part  with,  and  the  said  Henry  L,  Owens 
did  then  and  there  feloniously,  knowingly,  and  designedly 
obtain  from  said  L.  M.  Newman,  four  hundred  (400)  dollars, 
lawful  money  of  the  United  States,  of  the  value  of  four 
hundred  dollars,  the  money  and  property  of  the  First  Na- 
tional Bank  of  Chippewa  Falls,  a  national  bank  duly  organ- 
ized and  existing  in  said  Chippewa  Falls,  said  money  so 
obtained  being  then  and  there  in  the  possession  of  the  said 
L.  M.  Newman ;  and  that  said  pretenses  were  so  made,  and 
said  money  was  so  obtained,  by  the  said  Henry  Z.  Owens^ 
with  intent  to  then  and  there  defraud."  On  the  verdict  of 
guilty,  the  counsel  of  the  plaintiff  in  error  made  a  motion 
in  arrest  of  judgment,  and  also  a  motion  for  a  new  trial, 
and  said  motions  were  denied,  and  exceptions  were  duly 
tajcen. 

The  contention  of  the  learned  counsel  of  the  plaintiff  in 
error  is  that  the  information  is  insufficient  to  charge  the 
defendant  with  the  crime  described  in  the  statute,  in  this 
and  because  it  fails  to  state  any  connection  between  L.  M. 
Newman,  to  whom  the  false  pretenses  were  made,  and  the 
bank,  the  owner  of  the  money  obtained  by  such  false  pre- 
tenses. The  only  connection  L.  M.  Newman  had  with  the 
money  or  the  bank  is  that  he  had  the  naked  possession  of 
Vol.  88  — 82 
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the  money  belonging  to  the  bank.  The  crime  is  defined  in 
sec.  4423,  R.  S.,  and  consists  in  ohtainmg  the  money  or  prop- 
erty of  another  hy  false  pretenses.  It  must  be  obtained  from 
the  owner  by  the  false  pretenses.  The  information  does 
not  show  that  the  bank  ever  heard  of  the  false  pretenses, 
or  was  induced  by  them  to  part  with  the  money.  The  money 
was  obtained  from  L.  M.  Newman,  and  it  was  not  his  prop- 
erty, and  he  had  no  right  to  dispose  of  it  in  any  way,  so 
far  as  disclosed  by  the  information.  Newnian  was  not 
connected  with  the  bank,  and  the  bank  was  not  connected 
with  the  false  pretenses,  which  constitutes  a  double  defect 
in  the  information. 

The  crime  is  statutory,  and  all  the  requisites  of  the  stat- 
ute to  constitute  it  must  be  stated  in  the  information. 
People  V.  Highie^  66  Barb.  131.  In  People  v.  Behee^  90 
Mich.,  356,  the  crime  is  charged  as  follows:  Charles  Behee 
"  did  designedly  and  falsely  represent  and  pretend  to  Ed- 
win S.  Barbour  that  he,"  etc.;  "and  believing  the  said 
false  pretenses,"  etc.,  "he,  the  said  Barbour,  was  then 
and  there  deceived  thereby,  and  was  induced  by  means  of 
said  false  pretenses,"  etc.,  "to  deliver,  and  did  deliver,  five 
dollars  in  money  [to  said  Behee],  of  the  property  of  the 
Detroit  Stove  Works,"  etc.  The  court  said :  "  It  is  not  al- 
leged that  Barbour,  who  was  induced  by  the  false  representa- 
tions to  part  with  the  money,  was  the  agent  of  the  Detroit 
Stove  Works,  or  that  he  had  any  control  over  the  moneys 
of  that  company,  or  the  right  to  give  the  same  to  any  per- 
son for  any  purposes  whatever."  This  case  is  in  i>oint. 
The  judgment  was  reversed  on  this  defect  of  the  informa- 
tion. In  Jacobs  v,  State^  31  Neb.  33,  the  information  charged 
Jacobs  with  obtaining  $50  from  William  G.  Thomas,  the 
personal  property  of  William  Thomas.  The  judgment  was 
reversed  on  the  same  defect  of  not  showing  that  William  G. 
was  the  agent  of,  or  had  any  connection  with,  William 
Thomas.    In  People  v.  Erummer.  4  Parker,  Cr.  Rep.  21Y, 
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the  money  was  obtained  from  Samuel  Williams,  Jr.,  the  son, 
and  was  the  property  of  Samuel  Williams,  the  father. 
Judgment  was  reversed  for  the  same  defect.  The  same 
defect  appeared  in  the  information  in  People  v.  Wahely^  62 
Mich.  297,  and  was  held  fatal.  See,  also,  Bish.  Stat.  Crimes, 
§  134.  The  learned  attorney  general  cites  Coram,  v.  Drew^ 
19  Pick.  179,  in  which  the  fourth  essential  of  the  crime  is 
stated,  that  the  false  pretenses  "  must  be  the  cause  which 
induced  the  own^  to  part  iblth  his  property. ^^  In  this  case 
the  bank  is  the  owner,  and  the  false  pretenses  were  made 
to  Newman,  and  the  money  obtained  by  them  from  him, 
and  not  from  the  bank.  Had  it  been  shown  that  Newman 
was  the  cashier  or  agent  of  the  bank,  then  the  false  pre- 
tenses made  to  him  would  have  been  made  to  the  bank, 
and  the  money  obtained  from  the  bank,  its  owner,  through 
its  authorized  agent.  It  is  said  by  the  learned  attorney 
general  that  Newman  held  the  money  as  haUee.  It  may  be 
so  in  fact,  but  the  information  does  not  so  state. 

In  view  of  the  plain  requisites  of  the  statutory  offense, 
and  by  the  above  clearly  apposite  authorities,  we  are  com- 
pelled to  hold  the  information  fatally  defective. 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  arrest 
the  judgment;  and  the  warden  of  the  state  prison  at  Wau- 
pun  Is  hereby  ordered  to  deliver  the  defendant  into  the 
custody  of  the  sheriff  of  the  county  of  Chippewa,  to  be  by 
him  brought  before  the  court  to  be  discharged  from  further 
imprisonment. 
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MoIlqcjham,  Respondent,  vs.  Barbbb  and  others,  Appel- 
lants. 

October  IBS --December  6,  1892. 

Contracts:  Construction:  Sale  of  logs:  Competency  of  sealer:  Amend- 
ment of  pleading:  Tenns, 

1.  A  contract  for  the  sale  of  one  million  feet  of  logs  provided  that  the 

vendees  should  pay  therefor '* $12  per  thousand  feet,  as  follows: 
|7,500  when  the  logs  are  delivered  at  the  mill ;  $2,500  April  1, 1891 ; 
and  the  balance  after  lumber  is  loaded  on  boat  ...  It  is  ex- 
pressly agreed  that  said  payment  of  $13  per  thousand  feet  is  to  be 
based  on  the  log  scale,  which  scale  shall  be  made  by  a  competent 
person.  .  .  .  Second  parties  [vendees]  agree  to  pay  $25  per 
thousand  feet  for  all  thick  shop  and  better,  and  $10  per  thousand 
feet  for  balance  of  lumber,  mill  culls  out ;  and  all  net  gain  at  prices 
mentioned  is  to  be  paid  to  the  party  of  the  first  part  on  last  pay- 
ment; insurance  and  inspection  expenses  to  come  out  of  lumber." 
As  an  addendum,  the  vendor  subsequently  agreed  that  if  there  was 
not  then  one  million  feet  of  merchantable  logs  at  the  mill,  he  would 
make  good  that  quantity  to  the  vendees.  Held,  that  all  payments 
were  to  be  made  on  the  basis  of  the  log  scale  unless  the  lumber 
scale  should  overrun  the  log  scale,  in  which  case  the  vendees  should 
pay  for  the  excess  or  net  gain  as  provided. 

2.  The  insurance  and  inspection  expenses  were  to  be  deducted  from  the 

purchase  price  whether  there  was  any  overrun  or  not 

3.  The  scaler  of  the  logs  was  a  competent  pei^son*  within  the  meaning 

of  the  contract  if  he  was  as  competent  as  men  employedan  that 
capacity  ordinarily  are. 
4  In  an  action  for  the  price  of  the  logs,  it  was  within  the  discretion  of 
the  trial  court  to  require  defendants  to  pay  $25  costs  as  a  condition 
of  amending  their  answer  so  as  to  allege  a  subsequent  agreement 
that  the  lumber  scale  should  be  the  basis  of  settlement  between  the 
partie& 

APPEAL  from  the  Circuit  Court  for  Ashland  County. 

The  action  was  brought  to  recover  the  purchase  price  of 
1,280,390  feet  of  pine  saw  logs  alleged  to  have  been  sold 
and  delivered  by  plaintiff  to  defendants  prior  to  July  5, 
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1891,  under  a  written  contract  dated  January  23,  1891,  the 
principal  provisions  of  which  are  as  follows : 

"  The  first  party  hereby  sells  and  agrees  to  deliver,  as 
hereinafter  set  forth,  to  the  parties  of  the  second  part,  one 
million  feet  of  pine  saw  logs,  cut  or  to  be  cut  on  sections 
10  and  14,  township  44  north,  of  range  1  west,  in  Ashland 
county,  Wisconsin,  during  the  present  logging  season ;  said 
logs  to  be  delivered  on  board  of  cars  to  be  furnished  by  the 
parties  of  the  second  part  on  the  switch  built  by  the  party 
of  the  first  part  and  one  Bernhard  Lynch,  connected  with 
the  main  line  of  the  Wisconsin  Central  Bailroad,  near 
Plummer,  Wisconsin,  in  township  45  north,  range  1  west. 
The  logs  shall  be  stamped  on  the  end  MC.  Said  logs  to  be 
loaded  on  cars  between  the  date  of  this  agreement  and  the 
15th  of  February,  1891.  The  parties  of  the  second  part 
agree  to  pay  for  said  logs,  so  delivered,  $12  per  thousand 
feet,  payments  to  be  made  as  follows;  $7,500  when  the 
logs  are  delivered  at  the  mill  in  Ashland,  Wisconsin,  at 
which  they  are  to  be  sawed ;  $2,500  April  1, 1891 ;  and  the 
balance  after  lumber  is  loaded  on  boat, —  on  five-day  sight 
draft, —  but  not  to  be  shipped  later  than  July  1, 1891.  It  is 
expressly  agreed  between  the  parties  hereto  that  said  pay- 
ment of  $12  per  thousand  feet  is  to  be  based  on  the  log 
scale,  which  scale  shall  be  made  by  a  competent  person,  to 
be  chosen  by  the  parties  to  this  contract ;  that  each  of  the 
first  two  payments  above  mentioned  shall  be  made  on  a 
draft  drawn  by  the  first  party  on  the  second  parties  at  three 
days'  sight;  that  the  parties  of  the  first  part  shall  have  a 
lien  upon  said  logs  and  lumber  to  be  manufactured  there- 
from for  the  unpaid  purchase  price  that  may  at  any  time 
be  due  hereunder.  Second  parties  agree  to  pay  $25  per 
thousand  feet  for  all  thick  shop  and  better,  and  $10  per 
thousand  feet  for  balance  of  lumber,  mill  culls  out;  and  all 
net  gain  at  prices  mentioned  is  to  be  paid  to  the  party  of 
the  first  part  on  last  payment ;  insurance  and  inspection 
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expenses  to  come  out  of  lumber ;  logs  not  to  take  more 
than  three  to  the  thousand  feet.  The  wages  of  the  man 
who  scales  the  logs  is  to  be  shared  equally  by  parties  to 
this  contract." 

It  appears  that  an  addendum  to  said  contract  was  exe- 
cuted by  the  parties  February  24,  1891,  as  follows:  "An- 
nex to  a  certain  log  contract,  made  and  concluded  the  23d 
day  of  January,  1891,  by  and  between  John  Mcllquham^ 
of  Chippewa  J^alls,  Wisconsin,  and  Barber^  ScuUy  <&  Co,j 
of  Dunkirk,  New  York,  to  wit,  that  the  said  John  MclJr 
quham  claims  that  at  the  present  time  there  is  one  million 
feet  merchantable  logs  delivered  at  mill  according  to  afore- 
said contract,  and  there  is  due  on  said  contract  $7,500 ;  and 
on  payment  of  said  $7,500  said  John  Mcllquham  does 
hereby  agree  and  guaranties  that,  in  case  there  is  not  the 
one  million  feet  of  merchantable  logs  at  mill,  that  he  will 
make  said  million  feet  good  to  Barber^  Scully  <&  CoP  And 
defendants  claim  that  the  logs  were  scaled  by  one  Mc- 
Arthur,  an  incompetent  scaler,  without  the  consent  of  de- 
fendants, and  that  thirty  per  cent,  of  the  logs  scaled  by 
him  were  unmerchantable.  They  also  claim  that  only 
1,025,169  feet  of  logs  were  delivered  under  the  contract ; 
that  they  have  paid  $10,000  on  the  contract  price,  also 
$225.89  for  insurance  and  $256.29  for  inspection  fees;  and 
that  there  is  only  due  the  plaintiff  $1,896.36,  with  interest 
from  July  5, 1891 ;  for  which  sum  and  costs  they  tendered 
judgment. 

At  the  close  of  the  trial  a  special  verdict  was  found  by 
the  jury,  as  follows :  "  (1)  How  many  feet  of  pine  saw  logs, 
wood  scale,  were  sold  and  delivered  by  plaintiff  to  defend- 
ants? Ati^bt  (by  the  court).  1,280,390  feet.  (2)  Were 
all  of  the  logs  delivered  by  plaintiff  and  received  by  de- 
fendants delivered  and  received  under  the  contract  de- 
scribed in  the  complaint,  at  the  price  of  $12  per  M.?  A, 
Yes.    (3)  Did  the  parties  to  this  action  agree  upon  a  scaler, 
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under  said  contract,  to  scale  all  of  said  Ibgs?  A.  Yes. 
(4)  If  so,  was  the  person  agreed  upon  a  competent  person 
to  scale  the  same?  A.  Yes.  (5)  Did  the  said  scaler  who 
scaled  said  logs  make  a  correct  scale  thereof?  A.  Yes. 
(6)  How  many  feet  of  merchantable  logs,  in  all,  did  plaint- 
iff deliver  to  defendants?  A.  1,280,390  feet.  (7)  How 
many  feet  of  logs,  if  any,  manufactured  into  common  lum- 
ber^ were  delivered  by  plaintiff  to  defendants,  in  excess  of 
those  delivered  under  the  said  contract  at  $12  per  thou- 
sand? A.  No  answer.  (8)  How  many  feet  of  logs,  if  any, 
manufactured  into  thick  shop  or  better,  were  delivered  by 
plaintiff  to  defendants  in  excess  of  those  delivered  under 
the  said  contract  at  $12  per  thousand?    A,  No  answer. 

(9)  How  much  money  have  defendants  paid  plaintiff  on  said 
logs  sold  and  delivered?     A,  (by  the  court).    $10,000. 

(10)  How  much  money  did  defendants  pay  for  insurance  and 
inspection  fees,  respectively,  on  the  lumber  sawed  from 
said  logs?  A.  (by  the  court).  For  insurance,  $225.89;  for 
inspection  fees,  $256.29." 

Upon  this  verdict  judgment  was  ordered  and  rendered 
for  the  value  of  1,280,390  feet  of  logs  at  $12  per  M.,  less 
the  payment  of  $10,000,  with  interest  from  July  6,  1891, 
amounting  to  $5,657.91,  from  which  judgment  defendants 
appeal. 

For  the  appellants  there  was  a  brief  by  Dockery  cfe  King- 
ston^ and  oral  argument  by  E.  J.  Dockery, 

For  the  respondent  there  was  a  brief  by  Lamoreux,  Oleor 
son,  Shea  <&  Wright,  and  oral  argument  by  £.  F.  Gleason. 

.  WiNSLow,  J.  The  circuit  judge  construed  the  contract 
to  mean  that  the  defendants  were  to  pay  $12  per  1,000  feet 
for  all  logs  delivered  under  it,  and  that  the  number  of  feet 
was  to  be  determined  by  the  log  scale.  The  defendants 
claim  that  the  contract  simply  prescribed  the  log  scale  as 
the  basis  upon  which  first  payments  were  to  be  made,  in 
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order  to  guard  against  overpayment,  and  that  final  pay- 
ment was  to  be  determined  by  the  lumber  scale,  when  the 
lumber  was  shipped. 

We  think  the  interpretation  of  the  circuit  judge  was 
right.  The  contract  seems  to  be  very  clear  and  emphatic 
in  its  terms  as  to  the  amount  to  be  paid,  the  times  when 
payment  is  to  be  made,  and  the  measurement  which  shall 
control.  It  reads:  "The  parties  of  the  second  part  agpee 
to  pay  for  said  logs  so  delivered  $12  per  thousand  feet, 
))ayments  to  be  made  as  follows :  $7,500  when  the  logs  are 
delivered  at  the  mill  in  Ashland,  Wisconsin,  at  which  they 
are  to  be  sawed ;  $2,500  April  1, 1891 ;  and  the  balance 
after  lumber  is  loaded  on  boat, —  on  five-day  sight  draft, — 
but  not  to  be  shipped  later  than  July  1,  1891.  It  is  ex- 
pressly agreed  between  the  parties  hereto  that  said  pay- 
ment of  $12  per  thousand  feet  is  to  be  based  on  the  log 
scale,  which  scale  shall  be  made  by  a  competent  person,  to 
be  chosen  by  the  parties  to  this  contract."  It  would  seem 
that  language  could  hardly  make  it  more  certain  that  pay- 
ment for  the  logs  was  to  be  made  on  the  basis  of  the  log 
scale.  Nor  does  the  addendum  or  annex  to  the  contract 
executed  in  February  purport  to  change  the  basis  on 
which  payment  is  to  be  made.  That  seems  simply  to  be  a 
guaranty  that  the  full  amount  of  1,000,000  feet  of  logs 
would  be  delivered,  if  it  had  not  already  been  delivered. 

The  defendants,  however,  rely  upon  the  following  clause  of 
the  contract  as  tending  to  modify  the  positive  agreement  that 
the  log  scale  should  govern  the  amount  of  the  payments,  an<l 
as  showing  that  the  parties  contemplated  that  the  final 
settlement  should  be  made  according  to  the  amount  of 
lumber  which  was  manufactured  from  the  logs,  viz. :  "  Sec- 
ond parties  agree  to  pay  $25  per  thousand  feet  for  all 
thick  shop  and  bettor,  and  $10  per  thousand  feet  for  bal- 
ance of  lumber,  mill  culls  out;  and  all  net  gain  at  prices 
mentioned  is  to  be  paid  to  party  of  the  first  part  on  last 
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payment;  insurance  and  inspection  expenses  to  come  out  of 
lumber."  On  the  other  hand,  plaintiff  contends  that  the 
term  "net  gain,"  in  this  clause,  means  the  gain  in  sawing 
over  the  log  scale,  and  that  this  clause  means  that  if  there 
should  be  any  such  gain, —  tbat  is,  if  the  lumber  scale  over- 
ran the  log  scale, —  then  for  the  amount  of  such  overrun 
the  plaintiff  was  to  be  paid  at  the  rate  of  $25  per  1,000  for 
thick  shop  and  better,  and  $10  for  the  balance,  excluding 
mill  culls.  The  circuit  judge  adopted  this  latter  view ;  and, 
while  it  must  be  confessed  that  the  meaning  intended  is 
not  as  clear  as  could  be  desired,  we  think  the  view  taken 
b}'  the  circuit  judge  is  the  more  reasonable,  and  we  hold  it 
to  be  correct.  The  circuit  judge  also  held  that  the  insur- 
ance and  inspection  expenses  named  in  the  last  clause 
above  quoted  were  only  to  be  deducted  in  case  there  was 
an  overrun  or  gain  in  the  lumber  scale  over  the  log  scale, 
and  so  did  not  allow  the  defendants  any  credit  therefor. 
In  this  we  think  he  erred.  Plainly  the  contract  contem- 
plated insurance  and  inspection.  It  authorized  the  defend- 
ants to  incur  these  charges,  and  we  see  no  good  reason  for 
holding  that  merely  because  there  was  no  overrun,  or  be- 
cause plaintiff  chose  to  waive  any  claim  that  there  was  an 
overrun,  the  defendants  can  be  required  to  pay  these  ex- 
penses which  the  contract  authorized  him  to  make  and  take 
out  of  the  lumber.  The  clause  seems  to  mean  that  the  in- 
surance and  inspection  expenses,  incurred  while  the  ques- 
tion as  to  whether  there  will  be  a  gain  or  not  is  in  process 
of  determination,  shall  be  deducted  from  the  purchase  price, 
regardless  of  the  fact  whether  any  gain  is  finally  discov- 
ered or  not. 

In  course  of  the  trial  defendants  asked  leave  to  amend 
the  answer  by  alleging  that  a  subsequent  agreement  was 
made  between  the  parties  that  a  lumber  scale  should  be 
made  and  used  as  the  basis  of  settlement  between  the  par- 
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ties.  The  coart  allowed  the  amendment  on  condition  of 
paying  $25  costs,  whereupon  defendants  excepted  to  that 
part  of  the  order  imposing  costs,  and  withdrew  the  amend- 
ment. This  ruling  fs  assigned  as  error.  The  granting  of 
leave  to  make  the  amendment,  and  the  terms  thereof,  are 
both  within  the  sound  discretion  of  the  court,  and  we  can- 
not say  there  has  been  an  abuse  of  that  discretion  in  this 
case. 

One  question  submitted  to  the  jury  was  whether  Mc- 
Arthur  was  a  competent  scaler,  and  upon  this  question  the 
circuit  judge  charged  the  jury  as  follows:  "  It  is  for  you  to 
say,  from  the  whole  evidence,  whether  this  man  was  a  com- 
petent scaler, —  I  do  not  mean  such  a  person  as  would  com- 
mit no  mistakes  or  errors  in  rejecting  logs  that  he  ought  to 
have  accepted,  or  accepting  logs  that  he  ought  to  have  re- 
fused or  rejected ;  but  the  question  is  whether  this  man  was 
an  average  man, —  whether  he  was  as  competent  as  such 
men  ordinarily  are  who  are  employed  in  that  capacity."  It 
is  claimed  that  this  was  erroneous,  as  fixing  too  low  a  stand- 
ard of  competency.  We  cannot  agree  with  the  criticism. 
We  think  that,  if  the  scaler  was  as  competent  as  men  ordi- 
narily are  who  are  employed  in  that  capacity,  he  was  com- 
petent, within  the  meaning  of  the  contract. 

Exception  was  taken  to  remarks  made  by  plaintiff's 
counsel  upon  the  argument  to  the  jury.  It  is  not  deemed 
necessary  to  set  forth  the  remarks  at  length.  They  con- 
sisted mainly  of  comments  upon  the  fact  that  one  Kennedy, 
whom  defendants  had  procured  to  n  ake  a  test  scale,  was 
not  called  as  a  witness.  Admitting  that  they  were  in  any 
respect  improper,  we  should  not  feel  justified  in  reversing 
the  judgment  upon  that  ground. 

No  other  points  demand  attention.  The  only  error  we 
find  is  in  not  allowing  defendants  the  insurance  and  inspec- 
tion expenses  as  payments  on  the  price  of  the  lumber.    The 
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amounts  are  fixed  by  the  special  verdict,  and  upon  return 
of  the  record  they  may  be  credited  to  defendants  without 
new  trial. 

By  the  Court, —  Judgment  reversed,  and  cause  remanded 
with  directions  to  enter  judgment  in  accordance  with  this 
opinion. 


Sheanon,  Executor,  Eespondent,  vs.  The  PAtriFic  Mutual 
Life  Insurance  Company,  Appellant. 

November  1  —  December  6, 189S, 

Accident  insurance:  Waiver  of  proofs  of  loss:  Agency:  Evidence:  Be- 
lease  signed  thrcugh  excusable  mistake  or  negligence. 

1.  An  accident  policy  provided  that  the  company  would  pay  to  tie  as- 

sured 13,000  if  he  lost  both  feet  within  ninety  days  after  the  ac- 
cident causing  such  loss,  or  an  indemnity  of  $15  per  week,  not 
exceeding  thirty  weeks,  for  loss  of  time  resulting  from  accidental 
injuries.  It  was  a  condition  that  proofs  of  loss  be  furnished  within 
seven  months.  The  assured  was  accidentally  shot  in  the  spine;  and 
both  legs  became  paralyzed.  Within  ninety  days  thereafter  the 
company's  agent  informed  it  of  the  facts,  stating  that  the  paralysis 
was  permanent  and  that  to  all  practical  purposes  the  assured  h»d 
lost  the  entire  limbs ;  but  the  company  denied  liability  for  the  fuU 
amount  on  the  ground  that  the  legs  had  not  been  amputated.  The  • 
agent  also,  with  a  view  to  defeating  a  claim  for  the  full  sum,  ob- 
tained the  signature  of  the  assured  to  a  proof  of  loss  or  claim  for 
weekly  indemnity.  At  the  request  of  the  company  the  assured  sub- 
mitted to  several  examinations  by  its  physicians,  and,  after  the  time 
for  furnishing  proofs  had  expired,  he  procured  and  sent  to  the 
company,  at  its  request  the  statement  of  his  family  physician 
showing  his  condition.  Heldy  that  there  was  a  waiver  of  the 
formal  proofs  of  a  loss  entitling  the  assured  to  the  full  sum. 

2.  The  assured  jiaving  been  injured  and  rendered  utterly  helpless  in  a 

distaut  country,  with  no  friend  or  relative  near  him  except  his 
brother,  and  it  being  important  to  close  up  the  business  relating  to 
the  insurance  before  he  was  taken  to  his  home,  the  agency  of  the 
brotlier  to  act  for  him  in  the  matter  might  be  implied  from  the 
circumstances. 
S.  One  R  was  in  the  office  of  the  general  agent  and  manager  of  the 
Company  at  the  place  where  the  assured  was,  and,  as  the  manager 
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testified,  had  charge  of  the  matter  of  the  claim  of  the  assured. 
R  wrote  to  the  company  with  reference  to  the  matter,  signing  the 
name  of  the  manager  and  adding  the  initial  "R".  The  company 
replied  to  the  manager,  and  R  received  the  letter  and  communi- 
cated the  denial  of  liability  for  the  full  amount,  therein  contained, 
to  the  brother  of  the  assured.  Held,  that  the  authority  of  R  to 
act  for  the  company  was  sufficiently  shown. 

4.  The  statement  of  the  family  physician  of  the  assured  sent  by  him  to 

the  company  at  its  request,  after  the  time  for  furnishing  proofs  of 
loss  had  expired,  was  admissible  to  show  a  waiver  of  the  require- 
ment of  proofs  of  loss. 

5.  The  agent  of  the  company  having  obtained  the  signature  of  the  as- 

sured to  a  claim  for  the  weekly  indemnity,  such  indemnity,  amount- 
ing to  $450,  was  afterwards  paid  to  him,  and  he  signed  a  writing 
purporting  to  release  the  company  from  any  further  liability. 
Held,  that  if  such  release  was  signed  by  the  assured  through  ex- 
cusable mistake  or  negligence,  he  was  not  bound  by  it,  although  no 
false  representations  as  to  its  contents  were  made  to  him. 

6.  Evidence  as  to  the  condition  of  the  assured  after  the  expiration  of 

ninety  days  from  the  date  of  the  injury,  was  material  upon  the 
question  whether  he  signed  said  release  through  excusable  mistake 
"  or  negligence. 

7.  With  the  release  was  sent  to  the  agent  of  the  company  a  letter,  writ- 

ten in  the  name  of  the  assured  at  the  request  of  his  brother,  which 
said :  "  Is  there  any  possibility  of  the  company  allowing  me  for  the 
loss  of  my  legs  and  feet?  I  think  I  am  entitled  to  the  full  amount, 
as  I  have  no  use  of  my  feet  whatever.  What  do  you  think  of  it?  " 
In  reply  the  agent  wrote  that  he  thought  the  company  would  not 
be  disposed  to  do  more,  but  he  would  forward  to  it  the  letter  of  the 
assured,  and  would  be  very  happy  if  it  would  admit  a  further 
claim.  Heldy  that  these  letters  were  admissible  upon  the  question 
whether  effect  should  be  given  to  the  release  of  the  full  claim. 

8.  The  jury  having  found  that  the  assured  did  not  sign  the  release  with 

full  knowledge  of  its  contents,  and  did  not  elect  to  take  the  $450 
paid  to  him  as  indemnity  in  lieu  of  his  claim  for  the  full  amount  of 
the  policy,  and  the  $450  being  credited  upon  the  recovery  of  the  full 
amount,  the  company  cannot  complain  that  said  sum^  was  not 
tendered  or  paid  back  before  the  commencement  of  th9  action,  as 
a  condition  of  recoveiy. 

APPEAL  from  the  Circuit  Court  for  Dane  County. 
Action  upon  an  accident  insurance  policy  for  $3,000,  is- 
sued to  the  plaint ifTs  testator,  by  which  he  was  insured  for 
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the  term  of  twelve  months,  to  be  paid,  etc.,  after  due  no- 
tice and  satisfactory  proof  (1)  "  that  the  insured,  during 
the  continuance  of  the  policy,  has  sustained  such  violent 
and  accidental  injuries  as  shall  be  externally  visible  on  his 
person,  and  which  alone  shsQl  have  caused  his  death  within 
ninety  days  from  the  date  of  such  accident,  or,  if  this  pol- 
icy be  issued  for  both  death  and  indemnity  [as  was  the 
case],  the  company  will  pay  the  insured  the  principal  sum 
(2)  if  he,  within  such  ninety  days  and  from  such  accidental 
means,  suffers  the  loss  of  the  entire  sight  of  both  eyes,  or 
the  loss  of  two  entire  hands  or  two  entire  feet,  or  one  en- 
tire hand  and  one  entire  foot,  and  survives  said  ninety  days ; 
or  (3)  the  sum  of  $15  per  week,  not  exceeding  thirty  con- 
secutive weeks,  for  the  immediate,  continuous,  and  total 
loss  of  such  business  time  as  may  result  necessarily  from 
such  injuries."  One  of  the  conditions  of  the  policy  was 
that,  "  unless  affirmati\^  proof  of  death,  loss  of  sight  or 
limb,  or  duration  of  disability  be  furnished  within  seven 
months,  ...  all  claims  on  the  policy  shall  be  forfeited 
to  the  company." 

The  complaint  of  the  assured  (the  action  having  been 
commenced  in  his  lifetime)  alleged,  and  the  proof  showed, 
that  at  Burke,  Idaho  T.,  November  12,  1888,  without  fault 
or  negligence  on  his  part,  a  ball,  shot  from  one  of  the  weap- 
ons of  two  persons  quarreling,  struck  a  little  to  the  right 
of  the  middle  line  of  the  spine,  about  the  level  of  the  lower 
dorsal  vertebra^  penetrating  it,  and  caused  him  immediately 
to  fall  upon  the  ground  helpless  and  paralyzed,  jso  that  he 
lost  the  use  of  all  the  lower  portion  of  his  body,  both  of  his 
limbs  and  both  of  his  feet,  leaving  upon  his  body  a  visible 
and  external  mark  of  his  injury ;  and  he  thereby  lost  both 
entire  feet,  and  was  thereby  and  thereafter  permanently 
and  forever  deprived  of  the  use  of  both  of  his  feet,  so  that 
they  would  not  ever  be  able  in  any  way  to  perform  their 
proper  functions  or  any  function  whatever,  although  neither 
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of  said  limbs  or  said  feet  had  been  amputated.  That  on  the 
13th  of  November,  1888,  he  caused  notice  thereof  to  be 
given  to  one  Davis,  the  agent  of  the  defendant  residing  at 
the  place  where  said  accident  occurred.  That  within  two 
weeks  thereafter  the  defendant  sent  one  Dr.  Harvey,  as  its 
physician  and  medical  examiner,  to  examine  the  assured, 
which  he  did,  and  he  was  there  fully  advised  of  the  condi- 
tion and  extent  of  the  injuries  which  he  had  so  suffered 
solely  by  reason  of  said  accident.  That  about  the  23d  of 
December,  1888,  the  asi^ured  was  removed  from  Burke  to 
Spokane  Falls,  Wash.  T.,  and  he  there  sent  notice  of  said 
injuries  and  of  said  accident  to  the  general  manager  of  the 
defendant  company,  living  at  that  place,  who  sent  another 
physician,  who,  shortly  after  the  23d  day  of  December,  1888, 
visited  the  assured,  and  examined  him  carefully,  and  was 
made  fully  aware  of  the  extent  of  his  injury  and  its  nature, 
and  of  the  manner  in  which  the  accident  occurred ;  and  he 
then  and  there  well  knew  that  the  accident  had  caused  such 
condition  of  the  plaintiff's  lower  limbs  and  feet  that  he 
would  not  improve,  and  that  he  had  suffered,  by  I'eason  of 
said  accident,  the  loss  of  both  of  his  feet  and  lower  limbs,  per- 
manently and  forever.  That  he  remained  at  the  place  afore- 
said thirty  days,  and  during  that  time  demanded  of  the 
defendant  the  payment  of  the  said  sum  of  $3,000  from  it, 
as  the  sum  to  which  he  was  entitled  under  the  said  policy ; 
but  that  the  defendant  refused  to  pay  him  the  said  sum, 
solely  on  the  ground  that  he  had  not  suffered  the  loss  of 
both  or  either  of  his  said  feet,  in  that  they  had  not  been 
amputated.  That  the  company  was  fully  apprised  of  the 
facts  and  circumstances  of  said  injury,  and  refused  to  pay 
him  said  sum,  except  the  sum  of  $450,  paid  him  in  the  month 
of  September,  1889.  The  complaint  alleged  general  per- 
formance on  the  part  of  the  assured  of  all  and  singular  the 
conditions  of  the  said  policy. 
Upon  demurrer  to  the  complaint  it  was  held  that  the  as- 
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sured  had  suffered  the  loss  of  two  entire  feet,  within  the 
meaning  of  the  policy.  Sheanoh  v.  Pacific  3£.  Z.  Ins.  Co. 
77  Wis.  618.  The  defense,  in  substance,  was  a  denial  of  loss 
permanently  qt  both  the  feet  of  the  assured,  or  notice 
thereof,  and  a  denial  that  proofs  of  such  loss  were  furnished 
as  required  by  the  policy ;  that  the  assured,  January  21, 1889, 
made  and  presented  his  claim  under  the  policy  by  reason  of 
his  injury  to  the  weekly  indemnity  of  $15  per  week  for 
thirty  weeks,  amounting  to  $450,  which  the  defendant  paid 
him  September  24,  1889,  in  full  satisfaction  and  discharge 
of  all  losses  and  liabilities  growing  out  of  the  injury  in  ques- 
tion, which  was  so  received  and  accepted,  whether  the  re- 
sult of  the  injuries  might  be  fatal  or  otherwise. 

Evidence  was  given  to  the  effect  that  an  agent  of  the  de- 
fendant at  Burke  was  immediately  notified  of  the  injury, 
and  that  he  visited  the  assured,  and  had  the  phj^sician  of 
the  company  call  and  examine  him.  The  case  was  reported 
to  the  company  on  the  18th  of  the  same  month  by  the 
agents  at  Burke.  About  the  middle  of  December  the  as- 
sured was  taken  by  his  brother,  R6be7%  who  was  with  him, 
to  Spokane  Falls,  to  the  Mercy  Hospital,  where  he  staid 
about  a  month.  While  there,  his  brother,  Bohertj  took 
care  of  him,  and,  having  been  informed  that  the  company 
had  a  general  agent  and  office  at  Spokane,  he  called  at  the 
place  as  he  had  been  directed,  and  asked  the  man  that  was 
there  if  that  was  the  Pacific  Mutual  Life  Insurance  Com- 
pany^  to  which  he  responded  it  was,  and  asked  what  he 
could  do  for  him.  The  company's  sign  was  up  on  the  out- 
side of  the  building.  That  he  told  him  he  had  his  brother 
in  the  hospital ;  he  was  shot.  That  he  was  insured  in  the 
company.  That  he  wanted  to  see  if  it  was  not  going  to  pay. 
That  he  wanted  to  go  home.  "  He  said  he  could  not  pay, 
but  would  write  to  the  company.  I  told  him  he  had  better 
telegraph ;  writing  would  take  too  long.  So  he  telegraphed, 
as  I  supposed."  That  the  only  reason  he  had  for  supposing 
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the  man  at  Spokane  Falls  to  be  Donald  Ross  was  that  he 
told  him  all  letters  he  sent  there  to  address  to  Donald  Ross, 
Spokane  Falls.  Defendant's  counsel  asked  that  the  testi- 
mony concerning  the  interviews  with  this  man  be  stricken 
out,  but  this  was  refused.  Witness  further  testified  that 
he  told  the  man  in  the  bank  he  had  his  brother  up  in  the 
hospital,  and  wanted  him  to  write  to  the  company,  or  dis- 
patch to  them,  to  see  if  they  would  settle  the  claim.  That 
they  afterwards  heard  from  the  company,  through  this 
gentleman,  whom  he  thought  was  Donald  Ross,  and  ho 
told  them  at  the  hospital  he  had  a  letter  from  the  com- 
pany, and  that,  unless  the  assured  died  or.his  limbs  were 
taken  off  in  ninety  days,  they  would  not  pay  the  full  amount. 
That  he  went  to  see  him  again,  and  this  man  said  he  would 
come  up  and  see  the  assured,  and  get  up  a  proof;  and  he 
did  come,  and  he  made  out  a  paper  of  some  kind,  which 
the  assured  signed.  That  the  assured  did  not  read  it,  nor 
was  it  read  to  him.  This  man  Ross  took  the  paper  away 
with  him.  That  he  asked  certain  questions  of  his  brother; 
what  doctor  attended  him;  told  Robert  he  had  notified  the 
company  and  gotf  a  letter  from  them,  and  read  the  letter 
to  Rohert.  That  the  company  would  not  pay  the  assured 
unless  his  limbs  were  taken  oflf  within  ninety  days,  or  the 
accident  caused  his  death.  That  Ross  told  them  where 
there  was  a  doctor ;  to  get  him,  and  tell  him  that  he  (Ross) 
sent  him ;  and  he  went  and  saw  the  doctor,  who  came  and 
examined  him,  and  said  the  assured  would  not  recover  the 
use  of  his  limbs.  That  neither  Robert  nor  the  assured 
requested  that  the  paper  in  question  should  be  gotten  up. 
That  the  assured  answered  all  the  questions  that  were  asked 
by  the  gentleman  who  made  it  out.  That  their  doctor's 
name  was  McLean,  and  he  answered  all  questions  put  by 
the  doctor.  The  same  night  this  paper  was  made  the  as- 
sured and  his  brother  started  for  Ridgeway,  Wis.  The  as- 
sured was  never  able  to  walk  or  to  use  his  feet  any  of  the 
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time  until  his  death,  which  occurred  July  6, 1890,  and  was 
not  any  better  between  the  time  he  was  hurt  and  the  time 
he  died.  It  was  axlmitted  that  no  part  of  the  policy  had 
been  paid  except  $450.      . 

It  appeared  that  while  the  assured  was  in  the  hospital  at 
Spokane  Falls,  January  16, 1889,  the  man  Ross  telegraphed 
to  the  company  that  the  assured  was  shot  November  12th, 
in  the  spine,  "causing  permanent  paralysis  of  legs.  Doc- 
tors say  will  ultimately  die.  Does  limb  clause  cover  per- 
manent paralysis?  Wants  to  return  home  east  now.  Will 
settle  for  thirty  weeks."  That  the  secretary  of  the  com- 
pany on  the  same  day  answered :  "  Clause  does  not  cover. 
Must  have  full  proofs.  See  letter."  On  the  same  day 
Ross  wrote  to  the  company,  quoting  his  telegram  to  it,  in 
which  he  gave  the  particulars  of  the  injury,  saying:  "Doc- 
tor attending  him  says  there  may  be  three  ways  in  which 
it  is  done  [paralysis  produced] :  There  may  be  a  portion 
of  the  vertebra  pressing  on  the  spinal  cord,  or  the  bullet 
may  have  lodged  against  it,  producing  paralysis,  or  it  may 
have  cut  a  portion  of  the  cord.  If  it  is  pressure,  a  cure 
oan  be  effected  by  removing  the  pressure;  but  an  opera- 
tion is  almost  sure  to  result  fatally,  so  the  party  does  not 
wish  to  undergo  it,  at  least  until  he  goes  home.  Doctor 
says  there  is  a  chance  he  may  linger  even  for  years  as  he 
is,  but  the  chances  are  against  him.  Dr.  McLean  says  that 
the  muscles  that  control  the  legs  are  severed.  My  reason 
for  telegraphing  you  as  I  did  was  that,  if  he  lives,  he  will 
draw  indemnity  for  thirty  weeks,  as  he  will  be  totally  dis- 
abled for  that  length  of  time.  There  are  yet  three  weeks 
in  which  he  may  die,  and  come  in  for  a  death  claim.  By 
settling  for  thirty  weeks,  you  will  shut  oflf  such  a  claim; 
and  there  are  a  good  many  chances  that  he  may  die  in  that 
time.  If  he  lives,  he  will  certainly  come  in  for  the  thirty 
weeks,  so  I  thought  it  would  be  the  best  policy  to  have 
him  make  up  his  claim  at  once,  and  avoid  a  possible  death 
Vou83— 88 
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claim  by  paying  what  you  woald  have  to  pay  if  he  lives. 
.  .  .  I  did  not  know  whether  the  limb  clause  applied  to 
complete  loss  of  the  use  of  the  members.  To  aU  practical 
purposes  he  has  lost  the  entire  limbs.  Of  course,  I  did  not 
mean  that  more  than  the  claim  should  be  made  up  when  I 
said  *  settlement,'  but  that  they  should  be  satisfactory  to 
you  before  it  was  paid ;  and  my  object,  as  I  said  before, 
was  to  cut  off  the  possibility  of  a  death  claim.  If  such  a 
course  meets  your  approval,  and  your  letter  mentioned  in 
your  telegram  does  not  cover  the  case,  and  you  wish  it  at- 
tended to  in  this  way  without  delay,  please  advise  by  tele- 
gram, as  the  party  is  anxious  to  settle  and  get  home." 
Before  this  letter  was  received,  and  on  the  same  day  of  its 
date,  the  secretary  of  the  company  also  wrote  to  Donald 
Ross,  Esq.,  manager,  saying,  among  other  things :  "  Your 
telegram  of  this  date  received.  TVe  answer  as  follows: 
*  Clause  does  not  cover.  Must  have  full  proof.  See  letter.' 
We  were  notified  of  this  case  on  November  18th  last  by 
our  general  agents  at  Butte  City.  ...  If  claimant  is 
now  in  your  city,  and  desires  to  make  up  proof,  we  will 
consider  the  proposition  mentioned  in  your  telegram.  If 
proofs  are  to  be  filed  at  once,  they  must  be  complete  in 
ever}'^  respect.  We  have  written  to  Dr.  Harvey,  of  Ward- 
ner,  for  his  certificate  in  the  case.  .  .  .  When  proofs 
are  received  we  will  give  them  immediate  attention."  Evi- 
dence was  given  showing  that  Ross  told  Robert  he  could 
not  pay  the  $3,000,  but  would  write  to  the  company;  that 
he  was  the  man  who  made  out  the  paper  which  his  brother 
signed  at  Spokane  Falls ;  that  he  said  it  would  be  better  to 
make  that  paper  up  there  than  back  here;  and  that  he, 
would  come  up  to  the  hospital  and  get  it  done,  and  he  did 
so  accordingly. 

Plain tiflf's  counsel  called  for  statement  made  by  Dr.  Cut- 
ler to  the  company,  which  defendant's  counsel  produced, 
and  the  proof  tended  to  show  that  it  was  furnished  about 
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the  24:th  or  25th  of  July,  1889,  at  the  request  of  the  com- 
pany. It  was  to  the  effect,  among  other  things,  that  he 
was  called  to  treat  the  assured  in  February,  1889,  after  his 
return  from  Washington  Territory.  "  Found  his  hips  and 
lower  extremities  paralyzed,  as  regards  both  sensation  and 
motion,  caused  by  a  gun-shot  wound  in  the  spinal  column. 
I  administered  strychnia  and  faradio  current.  A  slight 
degree  of  improvement  occurred,  chiefly  in  the  nutrition 
of  the  paralyzed  muscles.  To  all  practical  purposes  he  has 
been,  and  stiil  is,  completely  paralyzed  in  all  parts  supplied 
by  spinal  nerves  below  the  eleventh  dorsal  vertelra,  and 
will,  as  I  believe,  remain  so  during  his  life."  This  was  sent 
directed  to  Donald  Eoss,  Spokane  Falls,  in  reply  to  a  re- 
quest of  the  company  for  a  certificate  from  the  family 
physician.  Defendant's  counsel  moved  to  strike  out  the 
statement  of  Dr.  Cutler,  but  the  court  retained  it. 

The  claim  or  proof  of  loss,  so  made  out  and  signed  by 
the  assured,  was  witnessed  by  K.  J.  L.  Eoss,  accompanied 
by  the  certificate  of  J.  J.  Finley,  attending  surgeon,  and 
was,  in  substance,  in  the  usual  form,  dated  the  21st  of  Jan- 
uary, 1889,  and  stated  that,  "  in  consequence  of  the  acci- 
dent, the  assured  sustained  immediate,  continuous,  and  total 
loss  of  time  for  the  prosecution  of  any  and  every  kind  of 
business  pertaining  to  his  occupation  from  November  12, 
1888,  to  June  8,  1889,"  for  which  he  claimed  indemnity  for 
thirty  weeks  at  the  rate  of  $15  per  week,  "  which,  when 
paid,  shall  be  in  full  discharge  of  all  claims  which  I  have  or 
may  have  on  account  of  the  personal  injury  aforesaid." 
There  was  put  in  evidence  a  release,  signed  by  the  assured, 
dated  September  24,  1889,  which  purported,  in  considera- 
tion of  $450  received  from  the  defendant  by  the  hand  of 
Donald  Eoss,  agent  at  Spokane  Falls,  Wash.  T.,  to  be  a 
**  full  satisfaction  and  final  settlement  of  all  claims  I  have 
or  may  have  against  said  company  under  accident  policy 
No.  55,078  for  loss  of  time  from  injuries  received  on  the 
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12th  of  November,  1888,"  and  purported  to  relieve  the 
company  "from  any  further  liability  growing  out  of  said 
injuries,  whether  the  result  be  fatal  or  otherwise."  This 
receipt  or  release  was  inclosed  in  a  letter  of  the  same  date 
to  Donald  Ross,  Spokane  Falls,  written  and  signed  t>y  one 
Jarvis,  at  the  request  of  Robert  Sheanon^  in  the  name  of 
the  assured,  as  follows:  "We  inclose  you  receipt,  properly 
signed.  Please  forward  money  at  once.  Is  there  any  pos- 
sibility of  the  company  allowing  me  for  the  loss  of  my  legs 
and  feet?  I  think  I  am  entitled  to  the  full  amount,  as  I 
have  no  use  of  my  feet  whatever.  What  do  you  think  of 
it?"  Robert  Sheanon  ttetified  that  the  proof  for  thirty 
weeks'  disability  was  not  read  to  the  assured  before  he 
signed  it.  That  there  was  no  statement  made  by  the  agent 
that  the  assured  had  settled  his  claim  against  the  company 
for  $450,  either  to  him  or  to  witness;  and  that  the  agent 
or  man  Ross  did  not  see  James  at  any  other  time  than 
when  the  proof  of  loss  was  made  out,  when  he  (witness)  was 
present  during  the  entire  interview.  That  the  agent  did 
not  call  for  other  proofs  when  they  were  signed.  That  the 
receipt  in  question  came  in  a  letter  from  Donald  Ross, 
manager,  to  James  Sheanon,  in  which  he  stated :  "  I  am  in 
receipt  of  draft  from  company  for  $435,  being  the  amount 
of  your  claim,  less  $15,  the  amount  of  last  instalment  due 
on  premium.  I  inclose  you  a  receipt  to  be  signed  and 
dated  as  indicated,  and  to  be  returned  to  me,  when  I  shall 
take  great  pleasure  in  forwarding  the  draft."  Witness 
further  stated  that  the  assured  did  not  read  it;  that  he 
took  it  upstairs  and  had  him  sign  it;  that  the  assured  did 
not  examine  the  receipt;  did  nothing  with  it  except  sign 
his  name,  while  lying  in  bed  on  his  back,  when  it  was  at 
once  taken  away.  In  reply  to  the  letter  inclosing  receipt, 
it  was  shown  that  a  letter  came  to  James  Sheanon,  Sep- 
tember 24,  1889,  inclosing  the  $435  and  receipt  for  $15, 
balance  of  premium,  saying:  "In  regard  to  the  company 
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allowing  the  full  limb  claim,  will  say  I  feel  sorry  that  it  has 
not  been  allowed,  although  I  think  it  would  be  of  no  use  to 
write  them  further  on  the  subject,  as  I  wrote  them  fully  at 
the  time  the  claim  was  made  out,  and  I  feel  assured,  now 
that  they  have  passed  on  the  claim  and  sent  the  money^ 
that  they  would  not  be  disposed  to  do  more.  However,  I 
will  forward  you^  letter  to  them,  and  should  be  very  happy 
if  they  would  admit  a  further  claim.  Donald  Boss,  Man- 
ager. R."  The  foregoing  letters  were  objected  to,  but  the 
court  admitted  them. 

Robert  Sheanon  testified  that  he  did  not  read  the  letter 
to  his  brother,  inclosing  receipt,  and  that  its  contents  were 
not  communicated  to  him ;  that  Jarvis  and  Eugene  Dough- 
erty were  present  when  the  receipt  was  signed.  The  latter 
testified  that  the  assured  did  not  examine  the  receipt;  did 
nothing  except  sign  his  name  while  lying  in  bed  on  his 
back.  Donald  Ross  testified  in  his  deposition,  on  behalf  of 
the  defendant,  in  substance,  that  he  did  not  know  the  as- 
sured in  his  lifetime,  or  anything  about  him.  That  some 
one  in  his  office  might  have  had  communications  with  him 
with  reference  to  his  claim  against  the  defendant.  That 
he  had  nothing  to  do  with  the  matter.  "K.  J%  L.  Ross, 
who  was  in  my  office,  attended  to  it."  That  he  did  not 
know  what  proofs  of  loss,  if  any,  were  furnished  him  by 
James  Sheanon  or  by  any  one  in  his  behalf,  nor  whether 
indemnity  was  claimed  by  reason  of  any  loss  alleged  to  have 
been  suffered  from  total  loss  of  limbs  or  feet.  That  he  had 
nothing  to  do  with  the  matter.  K.  J.  L.  Ross  attended  to 
him.  He  said  he  (Donald  Ross)  did  not,  prior  to  the  expi- 
ration of  seven  months,  deny  all  liability  for  total  loss 
under  the  policy,  either  to  Rohert  Sheanon  or  to  the  assured, 
and  did  not,  on  behalf  of  the  company,  take  charge  of  this 
case  from  the  beginning,  and  carry  on  himself,  for  it,  all 
communications  with  the  assured,  but  was  general  agent 
at  the  time;  that  he  did  not  request  the  assured  to  make 
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personal  proof  of  loss  for  total  disability  or  for  weekly  al- 
lowance; did  not  procure  a  surgeon  to  examine  him.  "I 
understood  K.  J.  L.  Eoss,  who  was  in  my  oflBce,  had  com- 
munication-with  the  assured,  or  his  brother,  Robert^  with 
reference  to  loss  under  the  policy  of  insurance;"  that  "K. 
J.  L.  Ross  had  charge  of  the  matter.''  >  The  secretaiy  of 
the  company  testified  in  relation  to  receiving  the  final 
proofs  September  1,  1889,  from  the  hands  of  Donald  Ross 
at  Spokane  Falls,  acting  as  general  agent  of  the  corpora- 
tion, and  that  this  claim  was  for  thirty  weeks'  disability, 
and  nothing  further;  that  no  claim  was  made  by  James 
Sheanon  for  the  loss  arising  from  injuries  causing  him  to 
lose  both  lower  limbs  or  both  entire  feet,  and  no  proofs 
thereof  had  ever  been  filed  with  the  corporation,  and  the 
first  notice  of  such  claim  was  contained  in  the  communica- 
tion received  November  18,1889;  that  the  sum  of  $450 
paid  had  never  been  tendered  or  paid  back.  After  refer- 
ring to  the  telegrams  and  letters  that  had  passed  between 
the  company  and  Donald  Ross,  he  testified  that  he  did  not 
direct  Ross  to  deny  liability  for  total  loss,  and  that  "  the 
defendant  did  not,  through  me  or  any  officer,  prior  to  the 
expiration  of  seven  months  from  the  12th  day  of  Novem- 
ber, 1888,  deny  all  liability  for  loss  of  limb  or  total  disabil- 
ity, and  received  no  communication  from  the  assured  or 
Ross  in  reference  to  the  payment  of  the  full  amount,  other 
t/uin  stated  in  the  telegram  and  letter^  except  February  25, 
1889,  we  received  from  Donald  Ross  proof  of  loss  for  weekly 
indemnity  only.  Subsequently,  at  our  request,  additional 
information  was  furnished,  and  the  proof  of  indemnity 
claimed  completed  about  September  1,  1889."  Dr.  Ogden 
gave  testimony  on  behalf  of  the  defendant,  based  on  the 
testimony  of  Robert  Sheanon^  as  to  the  injury,  that  it  would 
have  been  possible  for  James  Sheanon  to  recover,  and  ex- 
plained to  the  jury  his  views  of  the  case.  He  said,  if  there 
had  been  a  laceration  of  the  spinal  cord,  he  could  not  have 
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recovered,  but,  if  the  paralysis  was  due  to  a  simple  pressure 
only,  he  might,  if  removed  by  an  operation  of  a  skilful 
surgeon. 

The  defendant's  counsel,  upon  the  entire  evidence,  moved 
the  court  to  direct  a  verdict  for  the  defendant,  which  was 
denied.  A  special  verdict  was  returned  in  answer  to  ques- 
tions, as  directed  by  the  court,  as  follows :  "  That  the  as- 
sured, November  12,  1888,  received  the  pistol-shot  wound 
in  the  back,  causing  the  total  paralysis  of  his  lower  limbs; 
and  that  he,  within  seven  months  from  that  date,  furnished 
the  company  with  affirmative  proof  that  he  had  sustained 
such  paralysis  as  would  permanently  and  forever  deprive 
him  of  the  use  of  both  his  feet,  and  that  the  company  de- 
nied liability  therefor;  that  the  assured  signed  and  deliv- 
ered to  the  agent  of  the  company  the  statement  or  proof 
of  claim  in  evidence ;  that  on  the  24th  of  September  he 
signed  and  caused  *o  be  delivered  to  the  defendant  com- 
pany the  receipt  in  question,  and  the  sum  of  $450  was  then 
paid  the  assured,  no  part  of  which  was  ever  tendered  back." 
And  the  jury,  as  to  the  other  questions,  found  that  the  as- 
sured did  not  sign  the  statement  of  claim  or  proof,  with  full 
knowledge  of  its  contents,  nor  did  he  sign  the  receipt  with 
full  knowledge  of  the  contents,  and  did  not  know,  when  he 
received  the  $450,  that  it  was  for  payment  in  full  under 
the  weekly  indemnity  clause  in  the  policy.  The  jury  found 
the  plaintiflfs  damages,  if  entitled  to  recover,  at  $3,097.98. 
Such  other  facts  as  are  material  are  stated  in  the  opinion. 

From  a  judgment  on  the  verdict,  in  favor  of  the  plaintiff, 
the  defendant  appeals. 

For  the  appellant  there  were  briefs  by  Ogdeuy  Hunter  <& 
Bottum^  and  oral  argument  by  Z.  M.  Ogden.  They  con- 
tended, inter  aHa^  that  a  contractor  must  stand  by  his  con- 
tract, and  if  he  will  not  read  what  he  signs,  he  alone  is 
responsible  for  his  omission.  Upton  v.  Tribilcochy  91  U.  S. 
45-60;   Wheaton  v.  Fay,  62  N.  T.  275;   Germania  F.  Im. 
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Co.  V.  M.  (&  a  R.  Co.  72  id.  90;  IlUl  v.  S.  B.  db  N.  Y.  R. 
Co.  7S  id.  351;  Sanger  v.  Dun,  47  Wis.  615;  Fuller  v. 
Madison  M.  Ins.  Co.  36  id.  599.  When  a  receipt  is  in  the  na- 
ture of  a  contract,  it  falls  within  the  general  rule  applicable 
to  contracts,  and  cannot  be  explained  by  parol  evidence. 
Coon  w.  Knap,  8  N".  T.  402 ;  Egleston  v.  Enickerbacker,  6 
Barb.  458.  The  contract  between  the  parties  was  that  tho 
money  should  be  received  in  full  satisfaction  of  the  claim, 
and  as  such  was  not  open  to  explanation  by  parol  evidence. 
Brown  v.  Camhridge,  3  Allen,  474;  Squires  v.  Amherst^  145 
Mass.  192.  The  court  will  not  rescind  or  set  aside  a  con- 
tract where  there  has  been  no  fraud  practiced  and  no  de- 
vice or  artifice  resorted  to  by  which  one  of  the  parties  was 
taken  advantage  of.  Cummings  v.  Baars,  36  Minn.  350; 
Pratt  V.  Castle,  91  Mich.  484;  Fuller  v.  Buice,  80  Ga.  395; 
Harris  v.  Story,  2  E.  D.  Smith,  363-7;  CurUy  v.  Harris^ 
11  Allen,  112-122.  Before  the  release  could  be  avoided, 
even  on  the  ground  of  fraud  or  mistake,  the  consideration 
received  must  be  tendered  back.  Kreuzen  v.  4Sd  St.  R. 
Co.  13  N.  Y.  Supp.  588;  International  <&  O.  N.  R.  Co.  v. 
BrazzU,  78  Tex.  314;  Norwich  U.  F.  Ins.  Soe.  v.  Girton^ 
124  Ind.  217;  Van  TroU  v.  Wiese,  36  Wis.  439-448;  Pa?ig' 
bom  V.  Continental  Ins.  Co.  67  Mich.  683;  Go^ild  v.  Cayuga 
Co.  Nat.  Bank,  86  N.  Y.  75;  Hendricks  v.  Goodrich,  15 
Wis.  679;  Grant  v.  Law,  29  id.  99. 
H.  W.  Chynoweth,  for  the  respondent. 

PiNNEY,  J.  1.  The  evidence  clearly  shows  that  the  in- 
jury received  by  the  assured  justly  and  properly  entitled 
him  to  receive  $3,000,  according  to  the  terms  of  the  policy, 
for  the  entire  loss  of  both  feet.  As  early  as  the  20th  of 
January  after  the  injury  the  company  had  full  notice  of 
the  facts  and  circumstances  of  the  case,  and  were  informed 
by  the  letter  of  "Donald  Ross,  R,"  dated  the  16th  of  that 
month,  that  the  wound  the  assured  had  received  had  caused 
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permanent  paralysis  of  his  legs,  and  that  the  doctors  said 
he  would  ultimately  die;  that  "to  all  practical  purposes  he 
has  lost  the  entire  limbs;"  but  the  company,  through  its 
secretary,  denied  liability  for  loss  on  that  ground,  because 
his  legs,  which  had  become  useless  appendages,  had  not 
been  amputated.  This  information  was  conveyed  both  by 
telegram  and  letter  to  Donald  Eoss,  manager,  and  within 
a  few  days  thereafter  to  the  assured,  or  at  least  to  his 
brother.  It  is  not  necessary  to  comment  on  the  absurdity 
of  this  position  of  the  company,  and  it  is  impossible  to  con- 
tend, as  we  think,  that  the  company  did  not  deny  liability 
for  the  loss  sued  for,  so  as  to  dispense  with  the  necessity 
of  formal  proofs  of  loss.  Besides,  K.  J.  L.  Ross,  who  had 
charge  of  the  case,  must  be  regarded,  under  the  circum- 
stances of  the  case,  as  having  acted  throughout  with  the 
knowledge  and  authority  of  the  defendant;  had  prepared 
proofs  and  procured  them  to  be  signed  and  perfected,  show- 
ing how  the  assured  had  sustained  his  injury,  not,  it  is 
true,  to  enable  him  to  get  the  $3,000,  to  which  it  was  evi- 
dent he  would  be  entitled  at  the  expiration  of  ninety  days, 
but  as  a  means  of  defeating  his  claim  to  that  sum  by  put- 
ting him  off  with  the  small  sum  of  $450  instead,  as  dis- 
closed in  the  letter  of  the  16th  of  January  to  the  company. 
The  conduct  of  the  company  thereafter  in  relation  to  this 
policy  seems  to  have  been  inspired  by  the  improper  sugges- 
tions contained  in  this  letter.  There  is  nothing  in  the  tes- 
timony to  show  that  the  assured,  or  any  one  acting  for 
him,  ever  offered  or  proposed  any  compromise  of  the  claim 
in  suit.  On  the  contrary,  the  testimony  is  all  the  other 
way;  and,  if  the  facts  were  otherwise,  it  is  a  significant 
circumstance  that  the  evidence  of  K.  J.  L.  Eoss,  still  resid- 
ing at  Spokane  Falls,  was  not  procured  to  vindicate  the 
transaction  in  question,  now  insisted  on  by  the  defendant 
as  a  bar  to  the  plaintiff's  recovery,  and  to  show  by  way  of 
rebuttal  that  there  was  a  fair  and  deliberate  agreement  by 
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which  the  assured,  in  consideration  of  $450,  elected  and 
chose  to  forego  his  right  to  $3,000,  which,  to  a  moral  cer- 
tainty, would  become  absolute  within  about  three  weeks 
thereafter.  K.  J.  L.  Eoss  drew  up  and  obtained  the  signa- 
ture of  the  assured  to  the  proof  of  claim  for  weekly  indem- 
nity for,  thirty  weeks  at  S15  per  week.  Besides,  after  the 
time  for  furnishing  proofs  had  expired,  and  in  July,  1889, 
the  assured  procured  and  sent  to  the  company,  at  its  re- 
quest, the  statement  of  the  family  physician,  Dr.  Cutler, 
showing  the  condition  of  the  assured,  and  that  there  had 
been  no  material  change  in  it  up  to  July  24, 1889.  Before 
this,  the  assured,  at  the  request  of  agents  of  the  company, 
had  submitted  to  several  examinations  by  its  physicians. 
The  objection  that  the  plaintiff  cannot  recover  for  failure 
to  furnish  the  defendant  with  proper  proofs  cannot  be 
maintained.  The  circuit  judge  properly  directed  the  jury 
to  find  that  the  company  had  denied  liability  for  the  loss 
in  question. 

2.  The  defendant  seeks  to  avoid  the  effect  of  the  conver- 
sations and  acts  of  the  assured's  brother,  Robert^  and  of 
K.  J.  L.  Eoss,  in  respect  to  the  policy  and  claim  of  the 
assured.  It  is  said,^/**^,  that  there  is  no  evidence  to  show 
that  Robert  Sheanon  had  any  authority  or  right  to  act  or 
speak  for  his  brother;  and,  «<?<Jt?7i6?,  that  the  letters,  acts, 
and  declarations  of  K.  J.  L.  Eoss  were  not  admissible  in 
evidence,  for  want  of  proof  of  his  authority  to  act  for  the 
company.  We  cannot  regard  either  position  as  possessing 
any  merit.  An  authority  on  the  part  of  Robert  Sheaiion  to 
act  as  he  did  in  the  premises  on  behalf  of  his  brother  need 
not  be  express,  but  might  be  implied  from  the  uncontra- 
dicted evidence  as  to  the  circumstances,  and  showing  the 
deplorable  situation  of  the  assured.  He  had  been  stricken 
down  in  a  strange  and  distant  country,  with  the  prospects 
of  present  death  or  a  brief  life  of  suffering,  from  which 
death  itself  would  be  a  relief;  and  was  utterly  helpless, 
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with  no  relative  or  friend  near  him  but  his  brother,  caring 
for  and  attending  on  him.  The  agency  of  Robert  Shecmon 
might  well  be  implied  from  all  the  facts  and  circumstances 
given  in  evidence,  and  the  conduct  of  the  parties  so  far  as 
it  appears  in  evidence.  In  many  cases  the  existence  of  an 
agency  may  be  implied  or  presumed  from  the  words  or 
conduct  of  the  parties,  and  this,  too,  although  the  creation 
of  an  agency  was  not  within  their  immediate  contempla- 
tion; but  this  agency  is  to  be  limited  in  its  scope  and  oper- 
ation to  the  reasonable  and  necessary  reqfuirements  of  the 
case  which  called  it  into  being.  In  connection  with  the 
unfortunate  condition  of  the  assured,  it  is  to  be  borne  in 
mind  that  his  brother,  Roherty  designed  taking  him  pres- 
ently to  his  home  in  Wisconsin,  and  it  was  considered  im- 
portant to  close  up  the  business  in  relation  to  the  policy 
before  leaving  Spokane  Falls.  Under  any  other  rule,  if 
paralysis  of  the  vocal  organs  had  ensued  from  his  injury,  it 
would  have  been  absolutely  impossible  for  him  to  have 
made  the  least  provision  for  his  comfort  or  safety,  however 
necessary,  by  or  through  the  authority  of  a  friend  or  rel- 
ative attending  on  him,  or  to  bind  himself  in  relation  to 
business  matters  of  great  urgency. 

Donald  Eoss  testified  that  at  the  time  in  question  he  was 
the  general  agent  of  the  defendant,  and  he  was  spoken  of 
as  such,  and  as  its  manager.  The  defendant,  it  appears, 
addressed  him  by  letter  as  "  manager."  He  had  an  oflBce* 
as  such  at  Spokane  Falls,  with  one  or  more  clerks;  and  the 
agent  at  Burke  directed  the  assured  and  his  brother  to  call 
on  him  with  reference  to  the  claim  under  the  policy. 
What  followed  has  been  stated.  SuflBce  it  to  say  that  the 
company  recognized  the  communications  signed  by  K.  J. 
L.  Eoss  by  adding  "  E."  to  the  name  of  Donald  Eoss,  and 
replied  thereto  to  "  Donald  Eoss,  Manager."  K.  J.  L.  Eoss 
was  in  the  office  of  the  manager  of  the  company,  acting  in 
relation  to  the  case  for  it,  and  got  possession  of  the  corn- 
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munications  from  the  company  properly,  as  we  must  as- 
sume, and  informed  the  assured  or  his  brother  ©f  the  letter 
denying  liability  for  the  loss  sued  for.  It  was  evident  that 
it  was  the  intention  of  the  company  that  this  denial  should 
be  communicated,  as  it  seems  it  was,  to  the  assured;  and 
the  several  steps  by  which  it  was  brought  about  were  com- 
petent evidence.  Donald  Ross  does  not  deny  the  author- 
ity of  K.  J.  L.  Ross,  but  rather  aflSrms  it.  He  testified 
that  ''K.  J.  L.  Ross,  who  was  in  my  office,  had  communi- 
cation with  the  assured  or  his  brother,  Robert^  with  refer- 
ence to  loss  under  the  policy  of  insurance  in  the  suit.  He 
is  now  in  Spokane.  K.  J.  L.  Ross  had  charge  of  the  mat- 
ter." The  objections  made  to  the  testimony  of  Eohert 
Sheanon  and  the  telegrams  and  letters  offered,  are  clearly 
untenable.  The  uncontradicted  evidence  places  this  mat- 
ter fairly  beyond  dispute,  and  shows  that  the  denial  of  lia- 
bility was  communicated  to  the  assured,  or  at  least  to  Rob- 
ert Sheanon,  who  was  acting  for  him,  and  came  in  answer 
to  the  telegram  he  had  got  Ross  to  send,  to  ascertain 
whether  the  policy  covered  a  case  of  total  paralysis  of  the 
legs.  Robert  testified  that  he  (Ross)  read  oflF  the  letter 
that  the  company  would  not  pay  the  man  Sheanon  unless 
his  limbs  were  taken  oflf  within  ninety  days  or  the  acci- 
dent caused  his  death. 

3.  We  cannot  say  that  the  admission  of  evidence  as  to 
the  condition  of  the  assured  after  the  expiration  of  ninety 
(lays  from  the  date  of  the  injury  was  error  prejudicial  to 
the  defendant,  in  view  of  the  fact  that  the  only  questions 
left  to  the  jury  related  to  the  signing  of  the  proof  of  loss 
and  the  receipt  for  the  $450  in  the  following  July.  This 
evidence  was  material  to  the  question  whether  the  assured, 
or  the  plaintiflf,  as  his  executor,  should  be  held  barred  by 
reason  of  the  provisions  of  these  papers,  or  whether  he 
signed  them  through  excusable  mistake  or  negligence. 

4.  The  statement  of  Dr.  Cutler  was  properly  received 
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in  evidence,  to  show  that  the  assured  was  endeavoring  to 
comply  with,  the  reasonable  request  of  the  company  to 
furnish  it  evidence  of  his  condition  immediately  after  the 
usual  period  for  furnishing  proofs  had  expired,  and  tended 
to  show  that  the  provision  of  the  pplicy  on  this  subject,  in 
view  of  the  surgical  examinations  of  the  assured,  and  other 
circumstances,  was  waived,  or  would  not  be  insisted  on, 
even  if  it  had  not  been  otherwise  dispensed  with. 

5.  The  motion  of  the  defendant  for  a  nonsuit  was  prop- 
erly denied.  There  was  evidence  before  the  jury  when 
the  plaintiff  rested  sufficient  to  sustain  a  verdict  in  his 
favor.  The  evidence  is  uncontradicted  that  the  total  par- 
alysis of  the  lower  limbs  and  feet  of  the  assured  continued 
until  his  death  in  1890,  and  that  after  the  injury  he  never 
had  any  use  of  them,  and  was  not  able  to  stand  up  again. 
What  the  possibilities  of  the  case  may  have  been,  as  viewed 
from  the  time  when  he  received  his  injury,  it  is  not  mate- 
rial to  consider.  They  had  been  resolved  into  distressing 
certainty  within  the  period  of  ninety  days  from  the  date 
of  his  injury. 

6.  The  letter  which  was  written  by  Jarvis  at  the  request 
of  Robert  Sheanon^  who  had  implied  authority  to  act  for 
the  assured  in  that  behalf,  over  his  name,  and  which  was 
sent  with  the  release  signed  by  him,  was  a  part  of  the 
transaction  in  question,  and,  in  view  of  the  condition  of 
the  assured,  who  could  only  make  his  signature  while  lying 
on  his  back  in  bed,  was  competent  evidence  to  shdw  that  he 
did  not  waive  his  claim  for  the  $3,000  for  loss  of  both  feet, 
and  did  not  understand  that  he  was  electing  or  had  elected 
to  take  the  comparatively  insignificant  sum  of  $450  in  lieu 
of  it,  when  his  right  to  the  greater  sum  had  already  become 
fixed.  It  conveyed  notice  to  the  defendant  accordingly, 
and  was  proper  and,  as  we  think,  important  evidence,  un- 
der the  circumstances,  upon  the  question  whether  any  effect 
ought  to  be  given  to  the  release  and  stipulation  in  the 
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proof  of  claim.  The  letter  of  September  28,  1889,  signed 
"  Donald  Eoss,  Manager,  R,"  was  produced  by  the  exec- 
utor of  the  assured,  and  the  evidence  was  suflBcient  to  show 
that  it  was  written  by  the  manager  at  Spokane  Falls,  or  by 
his  authority,  and  so  was  competent.  It  is  significant  that 
it  does  not  insist  on  the  release  as  a  bar,  but  discourages 
the  idea  of  writing  to  the  company  for  the  full  sum,  on  the 
ground  that  they  had  passed  on  the  claim,  and  sent  the 
$450. 

7.  The  remaining  questions  relate  to  the  effect  to  be 
given  to  the  stipulation  in  the  claim  of  loss,  and  to  the 
"  release,"  as  it  is  called,  though  it  is  not  under  seal,  and 
were  raised  by  exceptions  to  the  refusal  of  the  court  to  di- 
rect the  jury  to  find  for  the  defendant,  and  to  instructions 
given  and  refused,  and  to  the  refusal  of  the  court  to  grant 
a  new  trial.  It  must  strike  any  reasonable  person  that  the 
assured,  and  his  brother  as  well,  must  have  been  laboring 
under  some  serious  mistake  or  misapprehension,  and  did 
not  understand  or  agree  that  the  $450  should  be  taken  in 
full  discharge  of  the  $3,000,  to  which  the  assured  was  be- 
yond reasonable  doubt  entitled  when  the  so-called  "  relejxse  " 
was  signed.  It  is  reasonably  clear  that  this  matter  was 
being  managed  with  great  care  and  caution  on  the  part  of 
the  company,  to  avoid  payment  of  the  entire  amount  of  the 
poli^v.  The  assured  and  his  brother  seem  to  have  had  the 
utmost  confidence  in  the  agent  of  the  company,  which  his 
superior  knowledge  and  experience  was  calculated  to  in- 
spire. He  took  it  upon  himself  to  manage  the  matter  of 
the  proof  of  claim,  and  prepared  it  of  his  own  volition,  and 
sent  the  release,  in  which  much  was  said  about  loss  of  time, 
and  very  little  that  would  relate  to  the  claim  for  loss  of 
feet.  The  assured  was  in  a  dep)orable  physical  condition, 
and  in  the  mental  perturbation  which  would  naturally  at- 
tend a  great  calamity  soon  to  prove  fatal.  Nothing  had 
occurred  to  warn  him  of  any  sinister  plan  to  get  him  to 
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take  $450  for  a  really  valid  claim  of  $3,000.  His  mind  had 
never  been  directed  to  any  such  proposition.  These  con- 
siderations, together  with  the  facts  in  evidence  already 
referred  to,  presented  a  case  for  the  consideration  of  the 
jury  to  find  whether,  within  the  rule  often  laid  down  and 
acted  upon  by  this  and  other  courts,  the  papers  relied  on 
as  a  bar  were  not  signed  under  or  through  excusable  negli^ 
gence  or  mistake,  and  so  were  not  operative  to  bar  the 
claim  in  suit. 

In  Butler  v.  Regents  of  Univ&rsityy  32  Wis.  132,  133,  it 
was  held  that  if  a  party  signed  an  alleged  discharge  or  ac- 
quittance without  knowing  its  contents,  and  without  intend- 
ing to  sign  8uch  an  instrument,  he  is  not  bound  b}'  it ;  the 
evidence  in  that  case  tending  to  prove  that  he  signed  the 
instrument  under  such  circumstances.  In  Schultz  v.  C.  c6 
iT.  W.  li.  Co.  44  Wis.  638,  645,  a  release  or  compromise  of 
a  claim  for  personal  injury  against  a  railroad  company  was 
held  inoperative  on  the  ground  that  it  was  signed  by  the 
party  without  knowing  its  contents  or  intending  to  sign  such 
an  instrument,  and  that  he  was  therefore  not  bound  by  it ; 
he  having  testified  that  he  never  settled  with  the  defend- 
ant. In  Buadan  v.  Jtf.,  Z.  8.  dk  W.  R.  Co.  66  Wis.  326, 333, 
which  was  a  similar  case,  it  was  held  that  it  might  be  shown 
that  a  release  pleaded  in  bar  was  obtained  by  fraud,  mis- 
representation, or  undue  influence.  In  the  case  of  Lusted 
V.  C.  cfe  iT.  W.  R.  Co.  71  Wis.  391,  a  similar  question  was 
presented,  where  the  release  was  not  read  to  the  plaintiff, 
who  was  sick  in  bed,  and,  when  handed  to  him,  he  tried  to 
read  it  but  could  not  by  reason  of  dizziness  caused  by  inju- 
ries to  his  face  and  head ;  and  it  was  held  that  ^  release  of 
damages  for  personal  injuries  was  not  binding,  and  the 
plaintiffs  ignorance  of  its  contents  was  not  the  result  of 
such  negligence  as  would  preclude  him  from  avoiding  the 
release.  In  that  case  nearly  all  the  authorities  relied  on 
by  the  appellant  in  this  were  brought  to  the  attention  of 
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the  court.  The  cases  of  Fuller  v.  Madison^  M.  Ins.  Co.  36 
Wis.  599,  and  Scmgerv.  Jhin^  47  Wis.  615,  were  distinguished, 
because  the  ignorance  of  the  contents  of  the  papers  signed 
was  justly  attributable  to  gross  negligence  on  the  part  of 
the  persons  signing  them. 

The  authorities  in  this  state  fully  sustain  the  conclusion 
that,  if  the  instrument  was  signed  through  the  excusable 
mistake  or  negligence  of  the  party,  he  is  not  bound  by  it, 
although  the  burden  of  proof  is  on  him  to  rebut  the  pre- 
sumption of  gross  negligence.  If  grossly  negligent,  mani- 
festly he  would  be  bound  by  it;  but  the  presumption  is  not 
a  conclusive  one.  For  this  reason  the  motion  to  direct  a  ver- 
dict for  the  defendant  was  properly  overruled.  There  was 
sufficient  evidence  to  go  to  the  jury  on  the  question  sug- 
gested, and  the  instruction  asked  for  by  defendant,  which 
limited  the  right  of  a  party  to  avoid  an  instrument  signed 
by  him  to  the  case  where  false  statements  or  representa- 
tions are  made  as  to  its  contents,  was  properly  refused.  The 
jury  were  instructed,  in  substance,  that  if  the  assured  did 
waive  and  abandon  his  claim  to  $3,000,  and  elect  to  take 
the  claim  of  weekly  indemnity,  with  the  full  understanding 
of  what  he  was  doing  at  the  time,  he  would  be  bound  by 
such  an  election,  and  likewise  the  plaintiff,  as  his  executor. 
The  question  was  also  submitted  to  the  jury  whether,  when 
he  signed  the  proof  or  claim,  he  understood  and  had  full 
knowledge  of  the  contents  of  it;  that,  if  he  fully  under- 
stood the  contents  of  the  statement  or  proof,  and  fully  ac- 
ceded to  the  terms  which  it  contained,  then  that  would  be 
binding  upon  him ;  and  if,  on  the  other  hand,  he  was  in  any 
way  deceived  or  misled  by  ignorance  of  what  the  transac- 
tion amounted  to,  and  the  jury  should  so  find  from  the  tes- 
timony, then  he. would  not  be  bound.  And  so,  also,  as  to 
the  recieipt  or  release  containing  the  statement :  "  Said  com- 
pany is  hereby  relieved  from  any  further  liability  growing 
out  of  said  injury,  whether  the  result  be  fatal  or  other- 
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wise," —  that,  if  the  jury  should  find  from  the  evidence  that 
the  assared  understood  the  receipt  was  in  full  satisfaction 
of  his  claim,  then  it  would  be  binding  upon  him,  and  the 
plaintiff  could  not  recover;  but  if  he  was  laboring  under 
some  mistake,  or  did  not  understand  what  the  contents  of 
it  were,  then  it  is  not  of  such  binding  effect  but  what  it  can 
be  explained,  ^nd  that  it  would  only  be  held  to  bind  to  the 
extent  to  which  it  was  understood  at  the  time  by  the  par- 
ties. That  if,  from  the  testimony,  at  the  time  he  received 
the  $450,  he  knew  that  it  was  payment  in  full  under  the 
weekly  indemnity  clause,  then  the  jury  should  answer  that 
question  in  the  afSrmative;  on  the  contrary,  if  he  did  not 
know  that  it  was  payment  in  full  under  that  clause  of  the 
policy,  then  their  answer  to  it  would  be  "  No."  That  it 
was  for  them  to  determine  from  the  testimony  introduced 
in  the  case.  There  were  exceptions  to  these  several  in- 
structions, but  we  think  they  are  in  accordance  with  the 
principles  laid  down  by  this  court  in  similar  cases,  and  hold 
that  the  exceptions  are  not  well  taken. .  The  issue  in  re- 
spect to  the  signing  of  the  papers  in  question  was  fairly  loft 
to  the  jury,  to  be  found  by  them  upon  the  evidence;  and, 
in  view  of  all  the  facts  and  circumstances  of  the  case,  we  are 
of  the  opinion  that  there  is  sufficient  evidence  to  sustain  the 
finding. 

The  company  seemed  desirous  and  overwilling  to  pay 
the  lesser  sum  for  a  claim  that  had  no  existence,  in  order 
to  avoid  paying  the  larger  sum  for  the  claim  that  did  exist, 
and  of  which  it  had  full  knowledge.  It  is  claimed  that  the 
assured  would  not  be  entitled  to  both.  The  jury  have 
found  that  he  did  not  elect  to  take  the  lesser  sum  in  lieu  of 
the  greater.  It  is  admitted  in  the  answer  that  the  $450 
was  paid  on  account  of  the  policy.  The  court,  however, 
allowed  the  sum  of  $450  to  be  credited  as  so  much  paid  on 
account  of  the  loss  of  the  feet  of  the  assured,  so  that  the 
defendant  has  no  right  to  complain  that  this  sum  was  not 
Vol.  88  — 84 
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tendered  or  paid  back  before  this  action  was  commenced, 
and  as  a  condition  of  recovery.  If  this  action  conld  not  be 
maintained,  clearly  the  plaintiff  was  entitled  to  retain  the 
money.  If  it  could  be  maintained,  and  there  was  no  cause 
of  action  for  weekly  indemnity,  but  was  for  loss  of  feet, 
the  most  the  company  has  a  right  to  claim  is  that  the  pay- 
meot  may  be  used  as  a  setoff  to  the  plaintiff's  claim. 

The  motion  ^o  set  aside  the  verdict  and  for  a  new  trial 
was  properly  overruled.  There  is  no  other  error  assigned 
requiring  particular  notice.  We  think  that  there  was  no 
error  of  which  the  defendant  has  a  right  to  complain. 

By  the  Court.-—  The  judgment  of  the  circuit  court  is  af- 
firmed. 


"Wilson,  Appellant,  vs.  Groelle,  Respondent 

November  15  —  December  S,  1892, 

Agency:  Sale  of  chattels:  Notice  not  to  pay  agent:  Qamishment  of  pur- 
chaser: Court  and  jury:  Waiver  of  right  to  pay  in  chattels, 

1.  If  an  a^ent  sells  goods  of  his  principal  in  his  own  name,  the  principal 
may  notify  the  purchaser  not  to  pay  the  agent ;  and  payment  to 
the  agent  after  such  notice  wiU  not  bind  the  principal. 

2l  If,  after  such  notice,  the  purchaser  is  summoned  as  garnishee  of  the 
agent,  and  fails  to  interpose  as  a  defense  the  claim  of  the  principal 
or  to  notify  the  latter  of  the  proceeding,  a  judgment  against  him 
as  such  garnishee  isr  no  protection  as  against  the  claim  of  the  prin- 
cipal. 

a  Where  the  uncontradicted  evidence  showed  that  the  purchaser  had 
notice  of  the  rights  of  the  principal  before  such  garnishment,  it 
was  error  to  leave  the  question  of  notice  to  the  jury. 

4.  Where,  by  admitting  a  money  indebtedness  in  the  garnishment  pro- 
ceeding, the  purchaser  waived  his  right  to  pay  the  agent  in  hay.  he 
cannot  afterwards  assert  such  right  as  against  the  principal. 

APPEAL  from  the  Circuit  Court  for  Clark  County. 
This  action  was  brought  to  recover  $400  for  a  car  load  of 
flour,  alleged  to  have  been  sold  and  delivered  by  the  plaint- 
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iff  to  the  defendant,  and  the  answer  was  a  general  denial, 
and  upon  trial  before  a  jury  the  defendant  had  a  verdict 
and  judgment,  from  which  the  plaintiff  appealed. 

On  behalf  of  the  plaintiff  it  was  claimed,  and  evidence 
was  given  tending  to  support  the  claim,  that  the  flour  ivas 
sold  to  defendant  by  one  S.  E.  Eolph,  as  his  agent,  under 
an  arrangement  with  him  proposed  by  letter  from  the  latter, 
by  which  he  was  to  sell  flour  and  feed,  etc.,  for  the  plaint- 
iff on  credit,  the  latter  to  make  prices  to  him ;  and  he  would 
go  out,  take  orders,  and  sell,  and  have  what  he  could  get 
above  such  prices  for  his  profit,  and  he  to  stand  twenty- 
five  per  cent,  of  the  losses,  if  any ;  the  plaintiff  to  have 
the  right  to  refuse  to  ship  any  order  Rolph  might  take,  if, 
on  looking  the  purchaser  up,  he  did  not  find  him  properly 
rated ;  the  plaintiff  to  have  the  right  to  continue  to  make 
sales  on  the  same  route,  for  which  Rolph  was  to  have  no 
credit.  That  the  plaintiff  sent  to  Rolph  a  car  of  flour,  etc., 
at  Unity,  Wis.,  amounting  to  $517,  and  a  few  days  after 
plaintiff  was  notified  that  it  had  arrived  there,  and  was  un- 
claimed, when  his  manager  proceeded  to  that  place,  and 
found  that  Rolph  had  directed  the  goods  to  be  delivered  to 
the  defendant,  whom  he  then  saw,  and  learned  he  had 
shipped  Rolph  hay  amounting  to  $115,  and  there  was  a  bal- 
ance due  on  the  car  of  about  $400,  which  he  was  not  then 
able  to  pay,  but  would,  in  the  course  of  two  or  three  weeks, 
and,  finding  the  defendant  responsible,  he  returned  home. 
Within  about  two  weeks  after,  the  plaintiff  notified  de- 
fendant in  writing  that  the  flour,  etc.,  had  not  been  paid 
for  by  Rolpb,  and  directed  him  not  to  remit  the  latter  any- 
thing on  account  of  it. 

The  defendant  distinctly  admitted  in  his  testimony  that 
in  one  wa}'  he  understood  the  plaintiff  in  his  interview  with 
him  claimed  that  he  owned  the  flour  and  feed,  and  that  he 
should  pay  him,  but  he  did  not  owe  it  to  hini.  ^'He  said 
he  owned  the  flour  and  feed^"  that  plaintiff  "asked  him  if 
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the  flour  was  paid  for,  and  he  told  him  all  that  was  paid 
for  is  three  car  loads  of  hay,  and  showed  him  the  amount." 
He  claimed  his  business  was  with  Rolph  and  not  with  the 
plaintiff;  and  claimed  that  the  plaintiff  would  have  to  col- 
lect the  money  from  Rolph,  and  Rolph  from  him.  The  de- 
fendant denied  that  he  had  anything  to  do  with  the  plaintiff 
in  the  purchase,  or  that  he  had  any  knowledge  that  the 
plaintiff  bad  any  interest  in  it  when  he  made  the  purchase, 
but  supposed  the  property  belonged  to  Rolph  and  dealt 
with  him  accordingly;  and  claimed  that  the  flour,  etc.,  had. 
been  sold  by  plaintiff  to  Rolph  on  thirty  days'  time,  and 
was  not  shipped  under  the  arrangement  above  stated;  that 
he  bought  the  flour,  etc.,  with  an  agreement  with  Rolph 
that  it  should  be  paid  for  in  hay ;  and  testimony  was  pro- 
duced tending  to  support  this  claim.  It  appeared  from  the 
defendant's  testimony  that  he  had  been  notified  by  the 
plaintiff  of  his  claim  of  ownership  of  the  flour,  and  that 
Rolph  had  acted  in  relation  to  it  only  as  his  agent;  and 
plaintiff  said  that  he  thought  he  would  have  to  lose  the 
amount  already  paid  on  the  purchase  in  hay;  but  defend- 
ant denied  that  he  had  promised  to  pay  the  plaintiff  the 
balance,  and  said  he  told  plaintiff  he  would  "  try  his  best 
what  he  could  do,  and  get  the  money  back."  The  evidence 
was  somewhat  conflicting  as  to  whether  Rolph,  in  the 
transaction  in  question,  was  acting  as  plaintiff^s  agent,  or 
whether  the  flour,  etc.,  had  been  sold  and  shipped  to  Rolph, 
so  that  he  became  the  owner. 

The  court,  against  plaintiff's  objection,  allowed  the  de- 
fendant to  put  in  evidence  the  proceedings  in  a  garnishee 
proceeding  in  which  Kennedy  et  al.  were  plaintiffs  against 
said  Rolph  as  debtor  and  the  defendant  in  this  action  as 
garnishee,  in  which  service  was  made  about  a  week  after 
the  plaintiff  had  given  notice  to  the  defendant  as  stated. 
In  the  garnishee  proceeding,  GroeUe^  the  defendant  in  this 
action,  answered,  admitting  his  indebtedness  to  Rolph^ 
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when  served,  in  the  sum  of  $103.05  for  balance  on  car  load 
of  flour  sold  by  Kolph  to  him,  and  that  the  same  was  then 
due,  over  and  above  all  setoffs,  without  setting  up  the  fact 
of  plaintifTs  claim  to  the  indebtedness;  and  judgment  was 
rendered  against  him  accordingly,  which  he  afterwards 
paid.  The  plaintiff,  Wilsorij  had  no  notice  of  the  garnishee 
proceeding  until  afterwards.  The  defendant  testified  that 
he  told  WUsony  when  at  Unity,  that  the  biggest  part  of  the 
price  for  the  flour  had  been  paid,  and  did  not  tell  him  only 
$110  was  paid. 

When  the  plaintiff  had  rested,  the  defendant  moved  for  a 
nonsuit,  which  was  denied,  and  at  the  close  of  the  testimony 
he  moved  the  court  to  direct  a  verdict  for  the  defendant, 
for  the  reason  that  the  defendant  was  to  pay  for  the  flour 
in  hay,  and  there  was  no  proof  of  a  demand  for  the  hay ; 
but  the  court  denied  the  request.  The  circuit  judge  charged 
the  jury,  among  other  things,  that,  "  if  Rolph  was  an  agent 
of  the  plaintiff  in  the  sale  of  these  goods,  then  the  plaintiff 
had  a  right  to  notify  the  defendant,  and  afterwards  sue 
him  just  as  he  has  done;  and  has  a  right  to  recover  in  this 
action  whatever  balance  was  due  from  the  defendant  to 
Bolph  at  the  time  when  notice  came  to  him  that  the  plaint- 
iff claimed  the  money.'*  "  If  he  was  not  the  agent,  but  the 
credit  was  given  to  him, —  the  goods  were  sold  absolutely 
to  him,  and  that  this  transaction  was  his  purely,  then  the 
plaintiff  cannot  recover  at  all."  "  The  evidence  tends  to 
show  that  the  agreement  for  the  purchase  of  flour  was  con- 
ditioned upon  the  right  to  pay  for  it  entirely  in  hay,  and  I 
suppose  the  defendant,  if  that  was  in  contemplation,  would 
have  a  right  to  apply  all  the  hay  that  he  had  shipped  to  him 
there  on  this  contract."  That,  if  they  found  "  it  was  a  case 
of  agency,  then  you  will  have  to  inquire  further  if  notice 
was  given,  as  the  plaintiff  claims."  "  If  the  defendant  did 
not  actually  have  notice  till  after  this  garnishment  proceed- 
ing was  ended,  then  the  plaintiff  would  not  be  entitled  to 
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recover  the  balance  which  was  recovered  in  garnishment. 
If  there  was  anything  left  that  was  not  paid  on  that  gar- 
nishment of  the  claim,  then  the  plaintiff  would  now  be  en- 
titled to  recover  it."  A  motion  for  new  trial  was  denied. 
The  cause  was  submitted  for  the  appellant  on  the  brief  of 
C.  A,  Youmans  and  Jaines  O^Neill^  and  for  the  r^pondent 
on  that  of  Stnrdevant  dh  Sturdevant 

PiNNEY,  J.  1.  We  think,  in  view  of  all  the  evidence,  a 
more  particular  statement  of  which  would  serve  no  useful 
purpose,  that  the  court  properly  submitted  it  to  the  jury 
whether  in  the  sale  of  the  flour,  etc.,  Rolph  was  an  agent 
of  the  plaintiff,  or  whether  the  credit  was  given  to  Rolph 
and  the  flour  was  sold  to  him;  that  in  the  latter  case  the 
plaintiff  could  not  recover  at  all,  but  that  in  the  former  caso 
he  had  a  right  to  notify  the  defendant,  and  maintain  his 
action  to  recover  the  balance  due  from  the  defendant  for 
the  flour  at  the  time  he  received  notice  of  the  plaintiff's' 
rights.  If  an  agent  sells  goods  of  his  principal,  but  in  his 
own  name,  the  principal  may  interpose  before  payment, 
and  forbid  it  to  bo  made  to  his  agent ;  and  a  payment  after 
such  notice  will  not  bind  the  principal.  The  principal's 
right  to  bring  an  action  for  unpaid  balance  of  purchase  price 
takes  precedence  of  the  right  of  the  agent ;  and  where  he 
gives  notice  of  his  rights  to  the  other  party,  and  demands 
performance  to  himself,  he  may  cut  off  the  agent's  right  to 
sue,  unless  the  agent  has  a  lien  upon  the  subject  matter, 
equal  to  or  greater  than  the  claim  of  the  principal.  Mechem 
Ag.  §  772;  Huntington  v.  Knox,  7  Cush.  371.  And  if  the 
principal  would  avail  himself  of  such  contract  he  must  as- 
sume its  responsibilities  and  take  it  as  it  exists,  subject  to 
all  the  rights  which  the  other  party  possesses  as  against 
the  agent.  Ex  parte  Dixon,  19  Eng.  (Moak),  724;  Seraema 
V.  Brindey,  18  C.  B.  (N.  S.),  467. 

2.  The  uncontradicted  evidence  shows  that  the  defendant 
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received  notice  of  whatever  rights  .the  plaintiff  had  as  prin- 
cipal in  the  sale  on  the  22d  day  of  May.  The  testimony 
of  the  plaintiff,  above  quoted,  puts  this  beyond  question. 
If,  then,  the  plaintiff's  cl^ira  that  Rolph  was  dealing  with 
the  flour  as  his  agent,  and  was  not  the  owner  of  it,  was 
well  founded,  he  had  an  undoubted  right  to  recover  the 
balance  then  due,  and  the  record  of  the  proceedings  in  the 
garnishee  suit  of  Kennedy  et  al.  against  Eolph  as  debtor  and 
the  defendant,  Groelle^  as  garnishee,  to  which  proceedings 
the  plaintiff  was  in*  no  sense  a  party,  and  of  which  he  had 
no  notice  before  judgment  therein,  ought  not  to  have  been 
admitted  in  evidence. 

3.  The  garnishee  proceedings  were  instituted  seven  days 
after  the  defendant  received  notice  of  the  plaintiff's  rights. 
In  this  proceeding  there  does  not  appear  to  have  been  any 
service  made  on  Rolph,  the  principal  defendant;  and  the 
garnishee,  the  present  defendant,  not  only  wholly  failed  to 
interpose  as  a  defense  the  claim  set  up  by  the  plaintiff,  but 
he  took  no  steps  to  notify  him  of  the  pendency  of  the  pro- 
ceeding, or  to  afford  him  kn  opportunity  to  defend  his 
title.  He  plainly  did  not  act  in  good  faith,  as  the  law  re- 
quired he  should,  in  order  that  the  judgment  rendered 
should  afford  him  any  protection  as  against  the  claim  as- 
serted against  him  for  the  same  indebtedness  in  this  action. 
Adams  v.  Filer,  7  Wis.  306;    Winner  v.  Hoyt,  68  Wis.  286. 

4.  As  the  uncontradicted  evidence  showed  that  the  de- 
fendant had  notice  of  the  plaintiff's  rights  before  the  gar- 
nishee suit  was  commenced,  it  was  error  to  leave  the 
question  of  notice  to  the  jury,  and  to  instruct  them  that,  if 
the  defendant  did  not  actually  have  notice  until  after  the 
garnishment  proceeding  was  ended,  then  the  plaintiff  would 
not  be  entitled  to  recover  the  balance  recovered  on  the 
garnishment,  but  might  recover  anything  left,  not  paid  on 
that  garnishment.  This  left  the  jury  to  give  full  effect  to 
the  garnishment  proceedings,  of  which  the  defendant  had 
not  given  him  any  notice,  and  in  which  he  did  not  inter- 
Digitized  by  VjOOQIC 


536  SUPREME  COURT  OF  WISCONSIN.  [88 

Kinsey  and  another  vs.  Ring. 

pose  the  plaintiflTs  cl^ira,  although  he  had  notice  of  the 
plaintiflf's  rights  a  week  before  these  proceedings  were  in- 
stituted. The  plaintiff  was  entitled  to  an  absolute  in- 
struction to  the  jury  that  if,  in,  the  sale  of  the  flour,  etc., 
Rolph  was  the  plaintiffs  agent,  he  was  entitled  to  recover 
of  the  defendant  what  remained  due  on  the  sale  of  the 
flour  on  the  22d  day  of  May,  when  he  received  notice  of 
the  plaintiffs  rights. 

6.  The  point  that  the  plaintiflF  could  not  recover  because 
the  defendant,  by  the  terms  of  the  sale,  had  a  right  to 
make  payment  in  hay,  and  there  was  no  proof  of  a  previ- 
ous demand  for  the  hay,  is  not  well  taken.  The  defendant 
might,  as  he  did,  when  garnished,  waive  the  right  to  make 
payment  in  hay,  and  elect  to  treat  it  as  a  money  demand, 
by  swearing  to  it  as  such  in  his  answer  to  the  garnishee 
suit.  Having  once  waived  the  right  to  pay  in  hay,  he  can- 
not be  now  allowed,  in  the  face  of  his  solemn  admission 
that  it  was  due  in  money,  to  insist  on  the  contrary  in  this 
subsequent  action. 

For  the  reasons  above  stateif,  the  judgment  of  the  circuit 
court  is  erroneous. 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 


EliKSBY  and  another,  Respondents,  vs.  Ring,  Administrator, 

Appellant. 

Noveniber  IB  —  December  6, 189S. 

Equitable  setoff:  Insolvency:  Bills  and  notes. 

The  maker  of  a  note,  who  was  insolvent,  assigned  to  K.,  for  a  valuable 
consideration,  an  account  in  his  favor  against  A.,  an  accommoda- 
tion indorser  of  the  nota  The  note  was  not  then  due.  In  an  ac- 
tion by  K.  against  A.  upon  such  account^  brought  after  the  note  had 
become  due  and  the  liability  of  A.  thereon  had  become  fixed,  it  is 
held  that  there  could  be  no  equitable  setoff  of  such  liability  against 
the  account  sued  upon. 
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APPEAL  from  the  Circuit  Court  for  Clark  County. 

This  is  an  action  to  recover  $850  for  flour  and  feed  sold 
to  the  defendant's  intestate,  Levi  Archer,  by  W.  S.  Col- 
burn,  on  credit,  before  September  7, 1885.  The  account  was 
duly  assigned  by  Colburn  to  plaintiffs  at  that  date.  The 
plaintiffs  paid  Colburn  a  valuable  consideration  therefor. 

In  April,  1885,  Archer  and  three  others  indorsed  two 
promissory  notes  of  Colburn,  dated  April  18,  1885,  for 
$1,241.20  each,  due  in  two  and  three  years  from  date,  re- 
spectively, with  eight  per  cent,  intet'est.  Archer  and  the 
others  were  accommodation  indorsers  of  the  notes.  Col- 
burn was  insolvent  when  he  assigned  the  claim  in  suit  to 
plaintiffs,  has  remained  so  ever  since,  and  has  paid  nothing 
on  the  notes. 

This  action  was  commenced  after  one  of  the  notes  be- 
came due  and  the  liability  of  Archer  to  pay  it  had  been 
fixed  by  due  demand,  notice,  and  protest,  and  after  the 
holder  thereof  had  brought  suit  upon  it  against  Archer 
and  the  other  parties  to  the  instrument.  Archer  pleaded 
the  above  facts  as  an  equitable  counterclaim  and  setoff  to 
the  account  in  suit  herein. 

This  action  was  originally  brought  against  Archer,  who 
died  thereafter,  and  has  been  revived  and  continued  against 
Mr,  Ring^  the  administrator  of  his  estate,  duly  appointed 
and  qualified. 

The  circuit  court  held  that  the  liability  of  Archer  on  the 
notes  thus  indorsed  by  him  is  not  the  proper  subject  matter 
of  an  equitable  setoff  against  the  demand  of  the  plaintiffs, 
and  gave  judgment  for  them  for  the  amount  of  their  claim. 
The  defendant  appeals  from  the  judgment. 

M.  C.  Ring^  for  the  appellant,  contended,  inter  alia^  that 
the  insolvency  of  one  of  the  parties  is  a  sufficient  ground 
for  the  allowance  of  a  setoff  in  equity.  The  doctrine  of 
equitable  setoff  is  often  applied  where  the  demand  on  one 
side  or  the  other  has  not  yet  matured  or  become  enforce- 
able at  law.    Sdigmcm  t>.  HeUer  Bros.  C.  Co.  69  Wis.  410 ; 
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Smith  V.  Felton,  43  N.  T.  419;  Coffin  v.  McLean,  80  id. 
560;  Acerv.  Hotchhiss,  97  id.  407;  Stone  v.  Fargo,  55  111.  71 ; 
Detroit  i&  M.  R,  Co.  v.  Griggs,  12  Mich.  45;  2  Story,  Eq. 
Jur.  sees.  1433,  1435,  1436. 

R.  J,  MacBride,  for  the  respondents. 

Lyon,  C.  J.  Had  the  notes,  or  either  of  them,  upon 
which  Archer  was  an  accommodation  indorser  for  Colburn 
been  due,  and  had  the  proper  proceedings  been  taken  to 
fix  his  liability  thereon  as  an  indorser  before  Colburn  as- 
signed the  demand  in  suit  to  plaintiffs, —  Colburn  being 
then  insolvent, —  it  will  be  assumed  for  the  purposes  of 
this  appeal  that  an  equitable  setoff  because  of  such  liability 
might  be  enforced  against  the  claim  and  demand  of  plaint- 
iffs. In  such  case  the  judgment  would  probably  go  for  the 
plaintiffs  for  the  amount  of  their  claim,  but  defendant 
would  be  allowed  to  pay  it  by  paying  an  equal  amount  on 
the  note  or  notes  for  the  payment  of  whicji  Archer  was 
thus  liable.  The  diflRculty  in  the  way  of  enforcing  such 
equitable  setoff  in  this  action  is  that,  when  the  plaintiffs 
took  the  assignment  from  Colburn  of  the  account  against 
Archer,  neither  of  the  notes  of  Colburn  thus  indorsed  by 
Archer  was  due,  and  the  liability  of  Archer  thereon  was 
contingent  upon  his  being  charged  as  indorser  at  the  ma- 
turity of  the  notes.  The  plaintiffs  paid  a  valuable  consid- 
eration for  the  demand  in  suit,  and,  although  such  pay- 
ment was  made  by  allowing  the  amount  of  the  demand  on 
a  pre-existing  indebtedness  of  Colburn  to  them,  the  rights 
and  liabilities  of  all  parties  in  interest  were  fixed  by  the 
assignment.  The  circumstances  that  this  action  was  not 
commenced  until  one  note  had  become  due,  and  Archer 
had  been  charged  thereon  as  indorser,  are  quite  immate- 
rial. We  understand  the  plaintiffs  to  be  in  the  position 
Colburn  would  have  been  in  had  he,  instead  of  assigning 
the  demand  to  plaintiffs,  brought  an  action  upon  it  at  the 
time  he  so  assigned  it.    The  law  seems  to  be  well  dettled 
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that  in  such  case  no  equitable  setoff  could  have  been  en- 
forced by  Archer  against  the  claim,  notwithstanding  the 
insolvency  of  jColburn.  While  cases  have  been  cited  to  the  ef- 
fect that  an  equitable  setoff  may  be  enforced  of  a  debt  owing 
hy  the  insolvent  and  due,  against  a  debt  owing  to  him  but  not 
due,  we  are  referred  to  no  case  which  allows  the  holder  of 
the  debt  not  due  to  enforce  such  setoff  against  one  that  is 
due.  The  authorities  are  all  to  the  contrary.  Thus  in 
Sjpaulding  v.  Backus^  122  Mass.  553,  which  is  a  leading  case 
on  the  subject  under  consideration,  it  is  held  that  "  a  note 
given  by  A.  to  B.,  and  not  yet  due,  cannot  in  equity  be  set  off 
against  a  note  given  by  B.  to  A.,  upon  which  A.  has  brought 
an  action  for  the  benefit  of  C,  to  whom  he  assigned  it, 
although  C.  knew  at  the  time  of  the  assignment  that  A. 
was  insolvent,  and  A.  was  subsequently  declared  a  bankrupt." 
The  same  rule  was  applied  in  Bradley  v.  Angela  3  IS".  Y. 
475,  which  is  another  leading  case  on  the  same  subject. 

We  conclude  that  the  learned  circuit  judge  decided  the 
case  correctly,  and  must  therefore  affirm  the  judgment. 

By  the  Court. —  Judgment  affirmed. 


McGregor,  Appellant,  vs.  Auld,  Eespondent. 

Noveniber  16— December  6, 1892, 

Counterclaim:  Contracts, 

In  an  action  on  contract  for  the  amount  due  for  threshing  defend- 
ant's grain,  a  cause  of  action  for  the  burning  of  defendant's  straw 
stacks,  sheds,  etc.,  through  plaintiff's  negligent  handling  of  his 
steam  thresher  while  leaving  defendant's  fai*m  after  finishing  the 
threshing,  is  a  proper  counterclaim,  since  it  "arises  out  of  the  con- 
tract set  forth  in  the  complaint  as  the  foundation  of  the  plaintiff's 
claim"  (sec.  2656,  R  8.).  Careful  management  of  the  thresher 
while  going  upon  and  leaving  the  farm  was  one  of  the  obligations 
of  such  contract 
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APPEAL  from  the  Circuit  Court  for  Wahcorth  County. 

The  facts  are  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Doe  <&  Suther- 
Umdj  and  oral  argument  by  J.  B,  Doe.  They  contended, 
inter  alia^  that  the  counterclaim,  which  is  for  damages  for 
negligence,  did  not  arise  out  of  the  transaction  set  forth  in 
the  complaint,  for  that  was  the  threshing  of  the  grain, 
which  was  finished,  before  the  ground  of  counterclaim 
arose ;  nor  is  such  counterclaim  connected  with  the  subject 
of  the  action,  for  that  is  plaintiffs  right  to  the  money  sue  I 
for,  and  the  counterclaim  in  no  wise  denies  that  right. 
Pattison  v.  Richardsy  22  Barb.  143 ;  Scheunert  v.  Kaehler^  23 
Wis.  523;  Heckman  v.  Swartz^  55  id.  173;  Mulherger  v. 
Koenig,  62  id.  558;  Nolle  v.  Thompson,  3  Met..(Ky.),  121. 
If  the  cause  of  action  set  out  in  the  counterclaim  does  not 
arise  out  of  facts  set  forth  in  the  complaint  the  counter- 
claim is  bad.  ScheuneH  v.  Eaehlerj  23  Wis.  523;  Whedbee 
V.  Eeddick,  79  N.  C.  521;  Jaines  v.  Center,  53  Cal.  31. 
The  counterclaim  must  be  directly  connected  with  the  sub- 
ject of  the  plaintiffs  action.  Akerly  v.  Vilas,  21  Wis.  88- 
109;  Noonan  v.  Orion,  30  id.  856;  Pomeroy,  Rem.  sec.  776. 

For  the  respondent  there  was  a  brief  by  Winans  <& 
Jlyzer,  and  oral  argument  by  John  Wina/iis,  The  cause  of 
action  set  forth  in  the  counterclaim  arises:  (1)  Out  of  the 
contract  or  transaction  set  forth  in  the  complaint.  (2)  It 
is  connected  with  the  subject  of  the  action.  (3)  It  is 
a  cause  of  action  arising  on  contract,  and  existed  at  the 
commencement  of  the  action  by  plaintiflF,  and  is  in  no  sense 
pleaded  as  a  tort.  (4)  If  it  is  a  tort,  still  it  is  connected 
with  the  subject  of  the  plaintiffs  action,  and  arose  there- 
from, and  is  made  the  subject  matter  of  counterclaim  by 
the  express  language  of  our  statute.  MoArihy/r  v.  G.  B. 
A  M.  Canal  Co.  34  Wis.  139;  Thomson  v.  Sanders,  118 
N.  Y.  252;  Olen  <&  H.  Mfg,  Co.  t?.  Hall,  61  id.  226-235; 
Caapenter  v,  Manhattam,  L.  Ins.  Co.  93  id.  552;  Schweick- 
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hoH  V.  Sttcewsj  71  Wis.  1 ;  BuUer  v.  Titus,  13  id.  429 ;  Orton 
V.  Noonan^  30  id.  611;  Garvm  v.  Gates^  73  id.  613;  Cass  v. 
Higenhotamy  100  N.  Y.  248. 

Orton  J.  The  plaintiflfs  cause  of  action  is  for  threshing 
for  the  defendant  his  grain,  consisting  of  many  bushels  of 
rye,  barJey,  wheat,  and  timothy,  September  3, 1888,  amount- 
ing to  $174.10.  The  defendant  answered  by  a  counter- 
claim, stating  substantially  the  following  facts: 

The  defendant  is  a  farmer,  and  owned  and  occupied  a 
farm  in  the  town  of  La  Prairie,  in  Kock  county.  On  and 
prior  to  the  27th  day  of  August,  1888,  the  plaintiff  was  en- 
gaged in  the  business  of  threshing  grain  in  said  county,  with 
a  steam  engine  and  thresher  owned  by  him.  The  plaintiff 
then  and  theretofore  held  out  to  the  public,  as  well  as  the 
defendant,  that  he  was  skilled  in  the  use  of  the  engine  and 
machine;  that  he  employed  none  but  skilled  men  to  assist 
him;  that  said  engine  and  machine  were  of  the  best  and 
latest  pattern ;  that  their  use  was  safe,  and  free  from  dan- 
ger of  fire  therefrom;  that  his  engine  had  all  the  modern 
improvements  to  arrest  sparks  and  prevent  the  dropping  or 
scattering  of  fire,  and  that  they  were  in  good  condition; 
and  that  there  was  no  danger  of  loss  or  damage  by  fire 
from  its  use  under  his  care  and  management.  The  defend- 
ant, believing  said  representations,  and  having  no  knowledge 
to  the  contrary,  hired  said  plaintiff  and  his  assistants,  with 
said  engine  and  thresher,  to  thresh  his  grain,  then  in  stack 
upon  his  said  farm.  In  pursuance  of  said  hiring  and  agree- 
ment, and  under  said  representations,  the  plaintiff,  on  sfiid 
27th  day  of  August,  1888,  entered  upon  said  premises  with 
his  said  engine  and  threshing  machine  and  men,  and  began 
and  continued  threshing  for  the  defendant  (except  Sunday) 
until  the  3d  day  of  September,  1888.  Having  finished 
threshing  for  the  defendant  on  that  day,  about  9  o'clock 
A.  M.,  the  plaintiff  fired  up  his  said  engine,  unnecessarily  using 
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a  large  quantity  of  wood  as  fuel,  preparatory  to  leaving  said 
premises  and  going  elsewhere;  that  the  wind  was  blowing 
at  the  time  from  the  south  and  southwest,  and  from  the 
engine  to  the  straw  stacks  of  the  defendant.  In  moving 
said  engine  and  machine  from  oflf  said  premises  the  plaint- 
iff carelessly  and  wrongfully  neglected  to  shut  down  the 
spark  arrester  upon  and  over  the  smokest^^ck  of  said  engine, 
and  negligently  used  wood  instead  of  coal  for  fuel  in  said 
engine,  and  negligently  and  unnecessarily  drove  and  di- 
il'ected  said  engine  and  machine  close  to  and  upon  the  south 
side  of  said  straw  stacks,  and  negligently  stopped  said  en- 
gine and  machine  at  said  stacks,  and  again  started  the 
same,  thereby  causing  an  additional  strain  upon  said  engine, 
and  to  emit  and  throw  out  from  the  smokestack,  fire  box, 
and  ash  pan  of  the  same  an  additional  amount  of  fire.  The 
said  engine  had  not  all  the  modern  appliances  to  prevent 
fire  escaping  therefrom,  and  was  defective  and  out  of  re- 
pair, and  was  negligently  handled,  whereby,  and  by  reason 
of  the  aforesaid  negligence  and  unskilful  and  wrongful  acts 
of  the  plaintiff  and  his  employees,  and  by  reason  of  said 
engine  being  so  defective  and  out  of  repair,  fire  was  com- 
municated by  said  engine  to  the  straw  stacks  of  the  de- 
fendant, then  and  there  being,  and  said  stacks  were  burned, 
and  from  said  stacks  fire  was  communicated  to  the  barns, 
stables,  and  sheds  and  other  buildings  of  the  defendant  situ- 
ated on  said  farm,  and  totally  destroyed  the  same,  and  with 
them  a  krge  amount  of  personal  property  of  various  kinds 
of  a  very  large  aggregate  value,  without  fault  or  negligence 
of  the  defendant,  to  the  damage  of  the  defendant  of  $200. 
The  action  was  brought  before  a  justice  of  the  peace,  and 
the  plaintiff  demurred  to  the  counterclaim,  and  the  demur- 
rer was  overruled,  and  the  plaintiff  recovered  a  judgment 
of  $209.47  and  costs,  the  defendant  'not  having  ofi'ered  any 
testimony  to  sustain  his  counterclaim ;  and  the  defendant 
appealed  to  the  circuit  court  of  Rock  county  from  said 
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judgment,  and  the  venue  was  changed  to  the  circuit  court 
of  Walworth  county.  The  defendant  amended  his  said 
counterclaim,  and  demanded  $4,000  damages.  The  demur- 
rer of  the  plaintiff  to  the  counterclaim  was  overruled  by 
said  circuit  court,  and  the  plaintiff  has  appealed  to  this 
court  from  said  order. 

The  sole  contention  of  the  appellant  on  the  demurrer  is 
that  the  matters  set  up  in  the  answer  do  not  constitute  a 
counterclaim  under  the  statute,  or  that  they  do  not  consti- 
tute "a  cause  of  action  arising  out  of  the  contract  or  trans- 
action set  forth  in  the  complaint  as  the  foundation  of  the 
plaintiffs  claim,  or  connected  with  the  subj^t  of  the  ac- 
tion." Sec.  2656,  R.  S.  It  has  been  a  question  whether 
this  statute  of  counterclaim  has  enlarged  the  civil  or  com- 
mon law  doctrine  of  recoupment.  In  the  civil  l^.w  "the 
_defendant  was  permitted  to  exhibit  his  claim  against  the 
plaintiff  for  allowance,  provided  it  arose  out  of  or  was  inci- 
dental to  the  plaintiflTs  cause  of  action;"  and  at  common 
law  "  the  defendant's  claim  for  damages  against  the  plaintiff 
was  for  the  violation  of  some  obligation  imposed  by  the 
contract,  or  some  duty  imposed  by  the  law  in  the  making 
or  performance  of  it."  This  doctrine  of  recoupment,  as 
well  as  the  counterclaim  under  the  statute,  obtains  only 
when  the  plaintiflTs  cause  of  action  is  in  contract,  as  in  this 
case.  When  the  plaintiffs  cause  of  action  is  in  tort,  whether 
the  other  clauses  of  the  section  —  "  or  transaction,"  "  or 
connected  with  the  subject  of  the  action,"  —  are  especially 
applicable  we  need  not  inquire.  This  counterclaim  can  be 
sustained  only  because  it  "  arose  out  of  the  contract  set 
forth  in  the  complaint  as  the  foundation  of  the  plaintiffs 
claim."  In  this  respect,  recoupment  and  the  counterclaim 
of  the  statute  are  the  same.  By  this  test,  then,  this  coun- 
terclaim must  be  sustained,  if  at  all:  Did  the  defendant's 
cause  of  action  arise  out  of  the  contract  between  the  plaint- 
iff and  the  defendant  for  the  threshing  of  the  defendant's 
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grain  by  the  nse  of  his  steam  engine  and  threshing  ma- 
chine? 

It  was  a  part  of  that  contract,  according  to  the  answer, 
that  the  plaintiff  should  nse  a  steam-engine  thresher  in 
every  respect  the  best,  and  with  the  latest  improvements, 
and  should  not  allow  sparks  or  fire  to  escape  to  endanger 
the  defendant's  property,  and  that  it  should  be  skilfully 
and  carefully  used  and  handled  by  the  plaintiff  and  his 
men.  It  is  clearly  within  the  contract  that  the  defendant's 
property  should  not  be  destroyed  or  injured  by  fire  escaping 
from  the  engine  by  reason  of  its  imperfect  character  or 
want  of  repair,  or  of  the  negligence  of  the  plaintiff  or  his 
men  in  handling  or  using  it  on  the  defendant's  farm.  This 
is  the  gist  of  the  contract  in  relation  to  the  engine  the 
plaintiff  was  to  use.  It  was  at  best  a  dangerous  machine, 
and  the  defendant  saw  fit  to  place  the  plaintiff  under  the 
severest  terms  and  stipulations  for  his  careful  use  of  it,  as 
well  as  of  the  perfect  character  of  the  engine  itself.  As 
soon  as  the  plaintiff  had  finished  the  threshing,  he  fired  up 
the  engine  with  wood,  and  drove  it  near  the  straw  stacks, 
and  stopped  it  there,  and  then  started  again  with  a  fresh 
blast  of  sparks  from  its  unprotected  smokestack,  with  the 
wind  in  the  direction  of  the  stacks.  The  plaintiff  had  not 
left  the  ground  with  his  engine  among  the  straw  stacks 
where  he  had  done  the  threshing,  before  he  caused  the 
burning  of  the  defendant's  property  by  it.  The  facts  of 
the  representations  of  the  character  of  the  engine,  and  of 
the  specific  stipulations  of  the  plaintiff  as  to  his  own  care 
and  that  of  his  men  in  using  it,  are  set  forth  in  the  answer 
with  great  particularity  and  skill;  but,  as  said  by  the 
learned  counsel  for  the  respondent  in  their  brief,  "  there 
was  an  implied  agreement  that  the  plaintiff  had  a  fit  and 
proper  machine,  and  that  he  and  his  men  were  skilled  in 
its  use ;  that  there  was  no  danger  of  fire  therefrom ;  and 
that  he  would  execute  his  undertaking  with  due  care,  and 
without  loss  or  injury  to  the  defendant," 
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It  is  contended  by  the  learned  counsel  of  the  appellant 
that  the  duties  and  obligations  of  the  contract  did  not  ex- 
tend beyond  the  mere  threshing  of  the  grain,  or  to  the  use 
of  the  engine  after  it  had  started  to  leave  the  ground.  The 
greatest  danger  in  the  use  of  the  engine,  as  we  have  seen, 
was  after  it  had  started  to  leave  the  ground.  This  would 
be  a  most  unreasonable  limitation  of  the  contract,  either 
express  or  implied.  It  would  cover  the  smallest  part  only* 
of  the  ground  of  danger  in  the  character  or  use  of  the  en- 
gine in  bringing  it  upon  that  farm,  so  covered  with  valu- 
able and  inflammable  property.  Going  upon  the  farm  with 
the  engine,  and  going  away  from  the  farm,  while  it  is  still 
on  it,  are  clearly  within  the  (Contract  of  its  character  and  use. 
The  contract  provides  against  the  dangerous  character  and 
use  of  the  engine  while  on  the  farm,  and  even  that  would 
be  implied,  without  express  contract,  from  the  mere  use  of 
the  machine  in  doing  the  threshing.  "We  are  clearly  of  the 
opinion  that  the  cause  of  action  set  up  in  the  counterclaim 
arose  from  the  contract  set  forth  in  the  complaint  as  the 
foundation  of  the  plaintiffs  claim.  That  contract  was  to 
thresh  the  defendant's  grain  with  the  use  of  this  dangerous 
machine,  and  do  no  damage  by  it  while  it  was  where  dam- 
age could  be  done  by  it  to  the  defendant's  property.  The* 
taking  of  this  machine  upon  the  farm  and  taking  it  away- 
are  necessary  to  the  performance  of  the  contract,  and  a 
part  of  it.  "  Where  one  hires  himself  out  to  do  a  particu- 
lar work,  representing  himself  as  having  skill  therein,  if  he- 
fails  to  use  such  skill,  the  employer  may  recoup  the  dam- 
ages resulting  to  him  from  such  failure,  to  the  full  amount' 
claimed  by  the  employee  in  an  action  to  recover  for  Y5\b 
labor."  Be  WiUv.  Cullings,  32  Wis.  298.  This  counter- 
claim is  suflBciently  tested  and  approved  by  this  case;  — 
recoupment  and  counterclaim  being  alike  when  the  matter 
recouped  arose  out  of  the  contract  set  forth  in  the  com- 
plaint as  the  foundation  of  the  action.    In  C.  Aultman  dk 
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Co.  V,  Casey  68  Wis.  612,  the  defendant  counterclaimed  for 
loss  of  time  and  grain,  etc.,  in  an  action  on  the  note  given 
for  a  reaper,  represented  to  be  suitable  for  the  purpose,  and 
which  was  not.  In  Muth  v.  Frosty  75  Wis.  166,  the  defend- 
ant counterclaimed  the  value  of  the  materials  furnished 
and  rendered  worthless  in  an  action  for  the  contract  price 
for  doing  the  work  in  a  careless  and  improper  manner. 
These  cases  are  suflBcient  on  the  general  question  as  to 
whether  the  matter  set  up  in  the  answer  constitutes  a  coun- 
terclaim. See  many  other  cases  cited  in  respondent's  brief. 
But  the  litigated  question  on  this  appeal  is  whether  the 
matters  set  up  in  the  answer  arose  out  of  the  contract  on 
which  the  action  is  brought.  The  authorities  cited  by  the 
learned  counsel  in  analogy  to  this  case  are  not  very  much 
aid  in  determining  this  question.  Each  case  must  rest  upon 
its  own  peculiar  facts.  The  matters  of  this  counterclaim 
are  so  clearly  within  the  contract,  and  arose  out  of  it,  that 
authorities  are  not  needed.  A  kindred  question,  however, 
in  relation  to  employees  of  railway  companies,  as  to 
whether  an  employee  is  within  the  terms  of  his  contract  of 
employment  while  coming  to  or  going  away  from  his  work 
at  a  particular  place,  has  been  decided  by  this  court.  In 
Ewald  V.  C  cfe  iT.  W.  B.  Co.  70  Wis.  420,  it  was  held  that 
one  employed  to  wipe  and  take  care  of  engines  in  the 
roundhouse,  who  was  injured  while  on  his  way  to  and  dis- 
tant from  the  roundhouse  to  go  to  his  work,  was  within 
his  contract  of  employment  as  much  as  when  he  was 
actually  at  work  in  the  roundhouse,  and  that  he  could  not 
recover  because  injured  by  the  negligence  of  a  co-employee 
at  the  time.'  It  was  held,  also,  that  the  company  owed 
him  a  duty,  as  an  employee,  to  keep  open  and  safe  his  pas- 
sageway to  his  work  over  its  tracks.  The  reason  given 
would  seem  to  apply  to  this  case.  His  going  and  coming 
were  incidental  to  and  a  means  and  facility  of  his  labor, 
and  necessary  ingredients  of  the  contract  of  employment. 
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The  following  cases  are  cited  in  the  opinion  as  in  point : 
Gilman  v.  E.  li.  Corp.  10  Allen,  233;  GiUshannon  v.  S.  B. 
B.  Corp.  10  Cush.  228;  Seaver  v.  B.  <&  M.  B.  Co.  14  Gray, 
466;  Byan  v.  C.  V.Ji.  Co.  23  Pa.  St.  384;  Biggins  v.  H.  (& 
St.  J.  B.  Co.  36  Mo.  418;  and  many  other  cases.  The  prin- 
ciple of  these  cases  is  the  same  as  in  this.  The  going  and 
coming  to  do  certain  work  in  a  particular  place  are  within, 
the  contract  to  do  such  work.  The  demurrer  to  the  counter- 
claim was  properly  overruled. 
By  the  Court. —  The  order  of  the  circuit  court  is  affirmed. 


Truax,  Eespondent,  vs.  The  Chicago,  St.  Paul,  Minneapolis 
&  Omaha  Kailway  Company,  Appellant. 

Noveniber  15  —  December  6, 18918^ 

Railroada:  Licenaee:  Assumption  of  risks. 

One  who,  as  a  mere  licensee,  usee  for  the  passage  of  his  stock  an  open- 
ing under  a  railway  bridge  constructed  by  the  company  for  its  own 
use  and  benefit,  does  so  at  his  owni  risk,  and  cannot  recover  for  the  - 
death  of  a  horse  caused  by  his  suddenly  throwing  up  his  head  and 
striking  the  end  of  a  bolt  left  projecting  downward  from  a  timber 
of  the  bridge. 

APPEAL  from  the  Circuit  Court  for  Bau  Clmre  County. 

The  action  is  to  recover  the  value  of  a  horse  claimed  to 
have  been  killed  by  the  negligence  of  defendant.  There  is 
but  little  dispute  as  to  the  facts.  Defendant's  railroad 
crossed  plaintiflPs  farm,  separating  a  part  of  the  pasture 
land  from  the  buildings.  At  one  place  there  was  a  swale 
or  depression,  which  the  railroad  crossed  at  right  angles, 
where  considerable  water  ran  in  the  spring  of  the  year. 
When  the  railroad  was  originally  constructed,  in  1871,  a 
small  culvert  for  the  passage  of  water  was  constructed 


Digitized  by  VjOOQIC 


548  SUPKEME  COUET  OF  WISCONSIN.  [83 

Truax  vs.  Chicago,  St.  Paul,  Minneapolis  &  Omaha  R.  Co. 

across  this  swale.  Afterwards,  and  about  the  year  1880,  a 
pile  bridge  was  put  in,  which  was  of  sufficient  width  and 
height  so  that  stock  could  pass  under  it,  and  plaintiff  then 
began  to  use  it  for  passage  of  stock  from  the  pasture  to  his 
barns.  In  1887  this  bridge  was  reconstructed,  and  a  Sne 
bridge  was  put  in,  one  of  the  spans  of  which  nearly  coin- 
cided with  the  former  pile  bridge,  and  after  this  rebuilding 
plaintiff  used  the  opening  under  /this  span  for  passage  of 
stock  and  teams,  without  objection  on  the  part  of  the  com- 
pany. The  opening  thus  used  was  about  six  feet  in  height 
in  the  clear  and  thirteen  feet  wide.  Several  bolts  were  left 
projecting  downward  some  three  inches  from  the  under 
surface  of  the  timbers  into  the  opening,  and  in  the  summer 
of  1890,  while  some  of  plaintiff's  horses  were  being  driven 
through  the  opening,  one  of  his  horses  suddenly  threw  up 
its  head  and  struck  one  of  the  ends  of  the  bolts  so  project- 
ing, and  was  killed.  Neither  of  the  bridges  was  built  by 
request  of  or  arrangement  with  the  plaintiff.  A  farm  cross- 
ing or  grade  for  the  plaintiff's  use  had  been  constructed  by 
the  company  about  eighty  rods  distant  from  the  bridge. 
Upon  the  trial  the  plaintiff  recovered  on  the  ground  that 
the  defendant  had  been  negligent  in  allowing  the  bolts  to 
remain  projecting  into  the  passageway,  and  defendant  ap- 
peals. 

For  the  appellant  there  was  a  brief  by  Thomas  W{lso?ij 
S.  Z.  Perrin,  and  R.  J.  MacBride^  and  oral  argument  by 
Mr.  MacBride,  They  argued,  among  other  things,  that  if 
an  injury  is  sustained  by  the  licensee  by  reason  of  a  mere 
defect  in  the  premises,  the  owner  is  not  responsible.  The 
licensee  takes  upon  himself  all  the  risks.  The  land-owner 
owes  no  duty  to  him  except  the  negative  duty  not  to  wan- 
tonly injure  him.  Gautret  v.  Egertcni^  L.  R.  2  C.  P.  374; 
Hounsell  v.  Smyth,  7  C.  B.  N.  S.  743;  Sutton  v.  N.  T.  C.  <& 
H.  R.  R.  Co.  66  N.  Y.  243 ;  Larmore  v.  Crown  Point  I.  Co.  101 
id.  391 ;  SpUttorfv.  State,  108  id.  205;  Rargreaves  v.  Deacon, 


Digitized  by  VjOOQIC 


Wis.]  august  TEEM,  1892.  549 

Truax  va  Chicago,  St  Paul,  MiiiDeapolis  &  Omaha  R.  Ca 

25  Mich.  1;  Severy  v.  Nickeraon^  120  Mass.  306;  Pa/rice)-  v. 
Portland  Pub.  Co,  69  Me.  173;  Vanderhech  v.  Hendry ^  34 
N.  J.  Law,  467;  Klix  v.  Niem.ari,  68  Wis.  271;  Cahill  v. 
Laytouy  67  id.  600;  Stevens  v.  NichoUy  15  L.  K.  A.  (Mass.), 
459 ;  Reardon  v.  Thompson^  149  Mass.  267 ;  OvMckv.  Adams^ 
115  N.  T.  55;  Ivay  v.  Hedges,  L.  K.  9  Q.  B.  Div.  80. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Hayden  cfe  Start  and  T.  F.  Fra/wley.  They  contended, 
inter  alia,  that  the  defendant  owed  to  plaintiff  the  duty  of 
exercising  ordinary  care  and  diligence  to  prevent  injury  to 
him  or  his  property.  Davis  v,  C,  (&  N.  W.  R.  Co.  58  Wis. 
646.  The  act  of  placing  these  bolts  over  this  way,  unnec- 
essarily projecting  into  it,  was  an  act  of  negligence  which 
increased  the  danger  of  passing  and  rendered  the  defendant 
liable.  Corrigan  v.  Union  S.  R.  98  Mass.  577;  Gallagher 
V.  Humphrey,  6  L.  T.  (N.  S.),  684;  Reck  v.  Carter,  68  N.  Y. 
283 ;  Thayer  v.  Jarvis,  44  Wis.  388.  So  long  as  the  invita- 
tion impliedly  given  to  plaintiff  to  use  this  opening  con  tin-; 
ued,  it  was  the  duty  of  the  defendant  to  see  to  it  that  it 
was  safe  for  the  purposes  implied  by  the  invitation.  Stewart 
V.  C,  W.  i&  M.  R.  Co.  80  Mich.  116;  Finegan  v.  Moore,  46 
N.  J.  Law,  602.  The  licensor  has  no  right  to  create  a  new 
danger  while  the  license  continues.  Stevens  v.  Nichols,  29 
N.  E.  Kep.  (Mass.),  1150;  Oliver  v.  Worcester,  102  Mass.  489; 
Corrigan  v.  Union  S.  R.  98  id.  577;  Corhy  v.  Hill,  4  C.  B. 
N.  S.  556. 

WiNSLow,  J.  When  the  defendant  reconstructed  the 
bridge  in  question  in  1887  it  did  so  for  its  own  use  and 
benefit,  and  not  for  the  benefit  of  the  plaintiff.  By  not 
objecting  to  plaintiff's  use  of  the  opening  for  the  passage 
of  stock  it  is  probable  that  the  plaintiff  had  become  licensed 
at  the  time  of  this  accident  to  use  the  same  for  that  pur- 
pose, but  this  is  the  most  favorable  view  that  can  be  taken 
of  plaintiff's  position.    That  view  does  not  entitle  him  to 
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recover.  A  licensee  goes  upon  land  at  his  own  risk,  and 
must  take  the  premises  as  he  finds  them.  Rea/rdon  v, 
Thompson^  149  Mass.  267.  The  case  is  ruled  by  CahiU  v. 
Zat/touy  57  Wis.  600.  The  discussion  of  the  authorities  in 
this  case  seems  to  leave  nothing  further  necessary  to  be 
said. 

By  the  Court. —  Judgment  reversed,  and  cause  remanded 
for  a  new  trial 


WiESMANN  and  another,  Executors,  Appellants,  vs.  The 
Town  of  Bbiohton,  Respondent. 

November  16  —  December  6, 1892. 

(i)  Taxation:  Recovery  of  taxes  paid  under  protest.  (S)  Action  by 
executors:  Judgment  for  costs, 

1.  Though  paid  under  protest,  a  tax  with  which  the  property  assessed 

was  justly  chargeable  cannot  be  recovered  back  because  of  mere 
irregularities  in  the  tax  proceedings  not  going  to  the  validity  of 
the  assessment  or  affecting  the  groundwork  of  the  tax. 

2.  A  judgment  for  costs  against  executors  personally  is  unauthorized » 

unless  the  court  therein  expressly  directs  the  same  to  be  paid  by 
such  executors  personally  for  mismanagement  or  bad  faith  in  the 
action.    R  S.  sec. ! 


APPEAL  from  the  Circuit  Court  for  Kenosha  County. 

This  action  was  brought  by  the  executors  of  the  will  of 
one  Jacob  Wiesmann,  who  died  in  September,  1885.  It  was 
originally  commenced  in  a  justice's  court.  The  complaint 
alleges  that  in  1862  school  district  No.  7  in  the  defendant 
town  was  organized ;  that  in  1877  a  part  of  the  town  of 
Paris  was  annexed  to  said  school  district,  thereby  forming 
joint  school  district  No,  7  of  the  towns  of  Brighton  and 
Paris ;  that  said  testator's  estate  was  all  in  said  joint  dis- 
trict ;  that  the  town  clerk  of  Brighton  unlawfully  and  un- 
justly placed  the  real  and  personal  estate  of  said  testator 
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on  the  tax  roll  of  the  town  of  Brighton  for  1888,  and 
taxed  the  same  $22.91,  as  school-district  tax ;  that  no  part 
thereof  was  certified  to  the  town  clerk  by  the  district 
clerk;  that  the  district  clerk  delivered  to  the  town  clerk 
the  requisite  verified  statement,  showing  the  amount  voted 
by  the  district  to  be  raised  for  taxes  July  2,  1888;  that 
January  19,  1889,  the  plaintifiPs,  as  such  executors,  were 
compelled  to  pay,  and  did  pay  under  protest,  the  said 
taxes;  that  March  23,  1889,  the  plaintiffs  filed  their  claim 
to  recover  the  same  back  with  the  town  clerk,  as  required 
by  sec.  824,  E,  S. ;  and  that  the  defendant  refused  to  pay 
the  same. 

The  defendant  answered  by  way  of  denials,  and  alleging, 
in  effect,  that  none  of  said  personal  property  was  assessed 
to  said  estate  in  the  town  of  Brighton  in  1888,  nor  was  the 
same  returned  to  the  assessor  as  such  estate  by  said  execu- 
tors, or  any  person  for  them,  nor  was  any  tax  levied  upon 
any  of  said  personal  estate  by  authority  of  Brighton;  that 
all  and  singular  the  taxes  mentioned  in  the  complaint  were 
paid  voluntarily,  and  that  the  clerk  made  due  returns,  etc. 

On  the  trial  of  the  action  before  the  justice,  judgment 
was  rendered  in  favor  of  the  defendant  and  against  the 
plaintiffs  for  costs  taxed  at  $23.98.  From  said  judgment 
the  plaintiffs  appealed  to  the  circuit  court.  In  that  court 
the  judgment  of  the  justice  was  affirmed,  and  judgment  was 
rendered  against  the  plaintiffs  for  costs,  taxed  at  $15.60. 
The  plaintiffs  appeal  from  the  judgment  of  the  circuit 
court. 

The  cause  was  submitted  for  the  appellants  on  briefs  by 
Henry  Wiemnanny  and  for  the  respondent  on  the  brief  of 
Cavcmagh  c&  Fisher. 

Cassodat,  J.  This  is  an  action  to  recover  back  money 
had  and  received.  Such  an  action,  though  legal  in  form,  is 
in  its  nature  an  equitable  remedy,  and  can  only  be  main- 
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tained  whore  the  defendant  has  received  money  which,  in 
equity  and  good  conscience,  he  ought  to  pay  to  the  plaintiflf. 
Fay  V.  Lovejoy^  20  Wis.  407;  Wdh  v,  Arn.  Exp,  Co,  49  Wis. 
224.  The  mere  fact  that  the  tax  proceedings  may  have 
been  irregular,  and  the  amount  of  the  tax  has  been  paid 
under  protest,  will  not  authorize  a  recovery.  RuiUdge  v. 
Price  Co.  66  Wis.  35.  The  plaintiffs  neither  allege  nor 
prove  any  defect  or  irregularity  going  to  the  validity  of 
the  assessment  and  affecting  the  groundwork  of  the  tax, 
within  the  meaning  of  the  statutes.  Pier  v,  Prouty^  67 
Wis.  213.  They  are  therefore  in  no  position  to  recover 
back  a  tax  with  which  the  property  assessed  was  justly 
chargeable. 

This  action  is  prosecuted  by  executors.  The  judgment 
for  costs  is  in  form  against  them  personally.  Under  the 
statute  such  judgment  is  unauthorized,  unless  the  court 
therein  expressly  directs  the  same  to  be  paid  by  such  ex- 
ecutors personally  for  mismanagement  or  bad  faith  in  such 
action.  Sec.  2932,  R  S. ;  Ladd  v,  Anderson^  58  Wis.  591. 
The  judgment  should  have  contained  a  formal  direction  for 
the  payment  of  the  costs  out  of  the  estate.  Hei  v,  Ildler^ 
53  Wis.  415.  For  this  manifest  error  the  judgment  of  the 
circuit  court  is  reversed,  and  the  cause  is  remanded,  with 
direction  to  reverse  the  judgment  entered  by  the  justice, 
and  to  enter  judgment  in  accordance  with  this  opinion. 

By  the  Court —  Ordered  accordingly. 

WiNSLow,  J.,  took  no  part. 
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ScHOBssow,  Respondent,  vs.  Schoessow,  Appellant 

November  16  -—  December  6, 1892, 

Divorce, 

Mere  refusal  of  the  husband  to  have  sexual  intercourse  with  the  wife, 
if  no  mental  or  bodily  injury  and  no  impairment  of  her  healtli  re- 
sults from  such  refusal,  is  neither  "  cruel  and  inhuman  treatment " 
nor  "  wilful  desertion,"  within  the  meaning  of  sec.  2356,  E.  S.,  au- 
thorizing a  divorce  on  those  grounds. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

Divorce.  Plaintiff  brought  the  action  in  August,  1891, 
alleging  marriage  June  20,  1890,  and  setting  forth  two  al- 
leged causes  of  action, —  the  first  for  cruel  and  inhuman 
treatment,  a  number  of  instances  being  set  forth;  the  sec- 
ond for  refusal  to  cohabit  with  plaintiff,  except  on  one 
occasion,  about  three  months  after  the  marriage.  The  de- 
fendant answered,  admitting  the  marriage,  denying  all  alle- 
gations of  cruelty,  denying  that  he  refused  to  cohabit  with 
plaintiff,  and  alleging  as  a  counterclaim  that  plaintiff  re- 
fused to  have  sexual  intercourse  with  him,  except  on  one 
occasion,  twelve  days  after  the  marriage,  which  refusal  he 
alleged  caused  him  much  physical  and  mental  suffering. 
Both  parties  prayed  for  an  absolute  divorce.  On  the  trial 
considerable  testimony  was  adduced  on  both  sides  in  rela- 
tion to  the  alleged  acts  of  cruelty  claimed  by  the  il)laintiff, 
and  both  parties  testified  to  refusal  to  permit  intercourse 
by  the  other,  in  accordance  with  the  claims  of  their  plead- 
ings. The  court  made  no  findings  as  to  the  plaintiff's  first 
cause  of  action,  and  only  found  that  the  defendant  (the  hus- 
band) was  "guilty  of  cruel  and  inhuman  treatment  in  that 
he  refused  to  cohabit  with  the  plaintiff,  although  being  of 
sufficient  ability  to  do  so."  Upon  this  finding  an  absolute 
divorce  was  adjudged  to  the  plaintiff,  and  the  defendant 
was  adjudged  to  return  certain  personal  property,  and  pay 
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plaintiff  weekly  alimony.    From  this  judgment,  defendant 


For  the  appellant  the  cause  was  submitted  on  the  brief 
of  Sylvester  cfe  Soheiber.  To  the  point  that  refusal  of  sex- 
ual intercourse  alone  is  not  a  cause  for  divorce,  either  as 
amounting  to  statutory  cruelty  or  desertion,  they  cited 
D'Aguila/r  v.  UAguilar,  1  Hagg.  Ecc.  776,  3  Eng.  Ecc.  331 ; 
Steele  v.  Steele,  1  MacArthur  (D.  C),  505,  506;  Southxoick  v. 
Southwioh  97  Mass.  327;  Cowles  v.  Cowles^  112  Mass.  298; 
Reid  V.  Reid,  21  N.  J.  Eq.  331,  332;  MagiU  v.  MagiU,  3 
Pittsb.  (Pa.),  25;  Garden  v.  Gorden.^i  Pa.  St.  226-228; 
Eshbach  v.  Eshbach,  23  Pa.  St.  343-345 ;  Coble  v.  Coble,  2 
Jones  Eq.  (N.  C),  392-395;  Fritz  v.  Fritz,  138  IlL  436,  and 
authorities  there  cited. 

Jf.  iT.  ZandOj  for  the  respondent. 

WiNSLow,  J.  We  suppose  tfiat  the  circuit  judge  failed 
to^make  any  findings  as  to  the  acts  of  personal  violence 
which  were  alleged  by  plaintiff  and  denied  by  .defendant, 
because  he  deemed  the  bare  fact  of  refusal  to  permit  sexual 
intercourse  a  suflBcient  ground  for  divorce  a  vinetUo.  In 
this  we  think  he  was  mistaken.  That  fact  alone  does  not, 
either  in  reason  or  authority,  constitute  "cruel  and  in- 
human treatment."  No  injury  to  the  plaintiff,  either  men- 
tal or  bodily,  is  alleged  or  proven  to  have  resulted  from 
such  refusal;  nor  is  her  health  claimed  to  have  been  im- 
paired. We  are  not,  therefore,  called  upon  to  decide  what 
might  be  the  effect  had  such  facts  been  in  the  case.  1 
Bish.  Mar.  &  Div.  (6th  ed.),  §  738,  and  cases  cited.  Nor, 
under  the  better  authority,  does  such  fact  alone  constitute 
"  wilful  desertion."  We  are  satisfied  with  the  discussion 
of  this  question  in  Fritz  v,  Fritz,  138  111,  436,  where  the 
authorities  are  reviewed,  and  we  deem  it  unnecessary  to 
add  anything  here. 

We  shall  not  attempt  to  decide  the  disputed  question  as 


Digitized  by  VjOOQIC 


Wis.]  august  TERM,  1892.  555 

CJeorge  vs.  McGovem. 

to  cruel  and  inhuman  treatment,  upon  which  the  circuit 
court  did  not  pass.  We  deem  it  best  that  the  trial  court 
should  first  make  findings  on  this  question.  The  cause 
will  be  remanded,  with  directions  to  the  circuit  court  to 
pass  upon  the  issue  of  cruel  and  inhuman  treatment  upon 
the  testimony  already  taken,  with  the  right  to  receive  and 
consider  further  testimony  if  necessary. 

By  the  Court. —  Judgment  reversed,  and  cause  remanded 
for  further  proceedings  in  accordance  with  this  opinion. 

The  refusal  of  marital  intercourse  as  ground  for  divorce  is  discussed, 
with  a  review  of  the  authorities,  in  a  note  to  Fritts  v.  Fritts,  14  Ia  R.  A. 
686.— Rep. 


George,  Respondent,  vs.  McQovern,  Appellant. 

November  16 — December  6, 1S9IS. 

Tenants  in  common:  Action  by  one  against  common  bailee:  Demand. 

If  an  action  by  one  of  several  tenants  in  common  ag^ainst  the  common 
bailee  of  all>  to  recover  his  share  of  personal  property,  can  be  main- 
tained imder  sec  4257,  R.  S.,  there  must  be  a  previous  demand  in 
writing. 

APPEAL  from  the  Superior  Court  of  Milwaukee  Coxxniy. 

The  plaintiff  brought  an  action  of  replevin  for  a  quantity 
of  oats,  and  the  answer  was  a  general  denial  and  title  in 
defendant.  The  evidence  showed  that  a  car  load  of  oats 
was  wrecked  on  the  railway  near  Oak  Creek  station,  and 
parties,  supposing  they  could  get  the  oats  for  a  small  price 
or  gratuitously,  had  come  to  take  them  away,  but  in  the 
mean  time  the  plaintiff  purchased  them  of  the  agent  of  the 
company  for  $40,  and  on  his  return  to  the  oats,  he  being 
unable  to  get  them  away,  Fowle  and  Mansfield  were  there, 
and  the  plaintiff  told  them  if  they  would  help  him  to  get 
the  oats  away  he  would  give  them  each  an  equal  share  of 
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them  with  himself.  Fowle  and  Mansfield  were  to  pay  their 
proportions  of  the  cost  of  the  oats.  They  took  the  oats  to 
Mansfield's  barn,  by  the  consent  of  all  parties,  which  it  ap- 
pears had  been  rented  to  and  was  in  the  control  of  the 
defendant,  who  had  assisted  in  getting  the  oats  iqto  the 
barn,  with  an  understanding  between  Fowle  and  Itfansfield 
and  himself  that  for  so  doing  he  should  have  one  third  of 
their  shares,  equal  to  two  ninths  of  the  whole;  but  he  had 
no  agreement  with  the  plaintiff  about  it.  The  oats  were 
to  be  divided  in  a  day  or  two  afterwards,  but  the  parties 
fell  into  a  disagreement  about  it,  and  the  defendant  would 
not  let  the  plaintiff  have  any  of  them  until  he  could  get 
his  share. 

The  plaintiff  testified  that  he  wanted  the  oats,  so  ho 
could  divide  them.  While  drawing  the  oats  away,  plaint- 
iff told  Fowle  and  Mansfield,  after  he  had  paid  for  the  oats, 
he  wanted  some  money,  and  Fowle  paid  him  $25  for  himself 
and  Mansfield;  and  the  plaintiff  testified  that  the  three  — 
himself,  Mansfield,  and  Fowle  —  became  the  owners  of  the 
oats ;  that  he  paid  the  $25  back  to  Fowle  when  he  could 
not  get  the  oats,  but  it  does  not  appear  that  this  was.  with 
the  assent  of  Mansfield.  He  testified  also  that  the  oats 
were  all  his,  and  he  wanted  to  get  them,  so  as  to  give  them 
their  share.  Fowle  had  got  some  of  the  oats, —  something 
like  sixty  bags.  Three  bags  that  were  much  damaged  had 
been  divided  without  being  taken  to  the  barn.  Plaintiff 
says  he  told  them  that  if  they  did  not  divide  the  oats' he 
would  replevy  them.  ^^  McGovem  said  to  me  he  had  no 
interest  in  or  claim  on  my  share;  that  he  had  never  re- 
fused to  divide  the  oats  with  Mansfield." 

Fowle  testified  that  the  plaintiff  had  never  refused  to  di- 
vide the  oats  with  him.  Mansfield  testified  that  he  had 
sold  his  interest  in  the  oats.  McGovem  testified  that  he 
owned  or  claimed  one  third  of  the  two  thirds  of  Fowle  and 
Mansfield;   that  the  plaintiff,   George^  claimed  them  all. 
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Evideiice  was  given  to  show  that  Mansfield  told  the  plaint- 
iff he  could  have  his  share  of  the  oats.  The  plaintiff  tes- 
tified to  making  a  demand  on  the  defendant  for  all  the 
oats.  "  I  told  him,  I  want  you  to  unlock  the  barn,  so  I 
can  got  the  oats,  and  give  them  their  shares,  as  I  agreed 
to." 

The  court  directed  a  verdict  for  plaintiff,  leaving  to  the 
jury  only  the  question  of  the  value  of  the  oats,  found  at 
$150,  and  judgment  was  given  accordingly,  from  which 
the  defendant  appealed. 

For  the  appellant  there  was  a  brief  signed  by  J.  M. 
Clarke^  attorney,  and  W,  C,  WiUiams^  of  counsel,  and  oral 
argument  by  Mr,  Clarke, 

For  the  respondent  the  cause'  was  submitted  on  the  brief 
of  J.  R  WUdish. 

PiNNET,  J.  The  effect  of  the  transaction  between  the 
plaintiff,  Fowle,  and  Mansfield  was  to  make  them  tenants 
in  common  of  the  oats,  and  by  consent  of  all  the  parties 
they  were  put  in  Mansfield's  barn,  rented  to  and  in  control 
of  the  defendant,  who  must  be  regarded  as  bailee  of  the 
oats  by  deposit,  with  a  right  to  have,  as  against  Mansfield 
and  Fowle,  two  thirds  of  their  shares,  equal  to  two  ninths 
of  the  whole.  The  general  rule  is  that  each  cotenant  has 
a  right  to  the  possession  of  all  the  property  held  in  coten- 
ancy, equal  to  the  right  of  each  of  his  companions  in  inter- 
est, and  superior  to  that  of  all  other  persons;  biit  the 
possession  of  a  chattel  cannot  be  recovered  from  a  stranger 
in  an  action  brought  by  less  than  all  the  owners  of  it. 
Freem.  Coten.  §  337.  And  a  bailment  made  by  all  cannot 
be  terminated  by  any  less  number  {Atwood  v,  Ernest^  13 
C.  B.  889)  unless,  perhaps,  where  the  property,  the  subject 
of  the  bailment,  is  severable  in  its  nature.  The  defendant, 
McOovem^  as  to  the  title  to  the  oats,  or  claim  of  title,  was 
an  utter  stranger  to  the  plaintiff,  but  he  was  the  bailee  of 
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all.  The  oats  were  divisible,  and  the  shares  in  them  capa- 
ble of  severance.  Either  cotenant  might  make  division 
and  take,  if  able,  to  his  separate  use,  his  share,  so  that,  thus 
severed,  it  would  become  his  sole  propertj^ ;  and  an  officer 
with  an  execution  against  one  cotenant  might  levy  on  his 
share,  and  make  severance  of  it,  and  sell  it.  Freem.  C!oten. 
§  338 ;  Newton  v.  Rowe^  29  Wis.  535 ;  Kiniberly  v.  Patching 
19  K  Y.  330;  Clark  v.  Griffith,  24  K  Y.  596.  But  this 
would  not  justify  the  plaintiff  in  this  case  in  taking  and 
selling  the  entirety  of  the  oats  as  his  own ;  and,  if  he  did, 
Kimherly  v.  Putchin  and  Clark  v.  Griffith,  mipra,  show 
that  he  would  be  liable  to  pay  the  other  co-owners  for 
their  shares. 

At  common  law  a  part  owner  had  no  remedy  to  obtain 
possession  of  personal  property  in  the  custody  of  another 
part  owner,  although  the  latter  repudiated  the  cotenancy 
and  claimed  the  property  in  entirety.  An  action  for  parti- 
tion in  equity  was  the  proper  and  only  remedy  in  such  a 
case,  except  where  a  statutory  remedy  has  been  provided, 
unless  the  plaintiff  is  able  to  make  a  severance  of  the  prop- 
erty and  take  possession  without  resort  to  legal  remedy. 
Freem.  Coten.  §  448.  The  statute  of  Wisconsin  provides  a 
remedy  in  such  cases.  R  S.  sec.  4257,  provides  that, 
*'  when  personal  property  is  divisible,  and  owned  by  ten- 
ants in  common,  and  one  tenant  in  common  shall  claim  and 
hold  possession  of  more  than  his  share  or  proportion 
thereof,  his  cotenant,  after  making  demand  in  writing,  may 
sue  for  and  recover  his  share  or  the  value  thereof,"  etc.  In 
this  case  it  is  clear  that  the  plaintiff,  without  joining  his 
co-owners,  Fowle  and  Mansfield,  could  not  recover  the  en- 
tirety of  the  oats;  and  he  was  not  able  by  his  own  act  to 
make  severance  and  take  into  his  possession  his  share  in 
severalty.  In  general,  the  rule  is  that,  where  there  is  a 
want  of  proper  joinder  of  a  cotenant  as  plaintiff,  the  objec- 
tion must  be  taken  by  plea  in  abatement,  and  that  a  coten- 
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«int  may  sue  for  his  aliquot  share  or  'proportion  of  interest , 
in  chattels  without  joining  his  cotenant  with  him,  subject, 
however,  to  be  defeated  by  a  plea  in  abatement  of  such 
nonjoinder;  and,  if  the  defendant  fails  to  plead  in  abate- 
ment, the  plaintiff  may  proceed,  and  have  his  recovery  for 
his  aliquot  interest  in  the  property,  and  the  defendant  will 
be  confined  to  giving  in  evidence  the  joint  ownership  of  the 
others  in  mitigation  of  damages.  Wheelwrighi  v.  Depeyster, 
1  Johns.  486 ;  Stames  v.  Quin^  6  Ga.  86.  But  in  replevin  it 
is  said  that  "  no  case  was  recollected  in  which  it  was  held 
that  a  part  owner  could  sue  for  his  undivided  part  only." 
Per  Parsons,  C.  J.,  in  Hart  v.  Fitzgerald^  2  Mass.  511,  3 
Am.  Dec.  75 ;  Eeinheimer  v.  Ilemingway^  85  Pa.  St.  438 ; 
Cain  V.  Wright,  5  Jones  (N.  C),  283,  72  Am.  Dec.  551 ; 
Rogers  V.  Arnold,  12  Wend.  30;  Colton  v,  Mott,  15  "Wend. 
619,  622;  Fay  v.  Duggan,  135  Mass.  242;  Corcoran  v. 
White,  146  Mass.  329.  The  action  of  replevin  goes  upon 
the  right  of  property,  and  the  judgment  is  conclusive  of  it, 
and  so  is  distinguishable  from  other  actions,  except  detinue. 
The  above  cases  show  that  the  objection  of  nonjoinder  need 
not  be  taken  in  abatement,  and  that  it  is  good  in  bar. 

In  Atwood  V.  Ernest,  13  C.  B.  881,  Maule,  J.,  said :  "  Now, 
where  several  joint  owners  of  a  chattel  deliver  it  to  a  third 
person,  he  may  detain  it  until  all  the  joint  owners  ask  him 
to  return  it.  If  some  of  them  ask  him  to  return  it,  and 
others  to  keep  it,  the  bailee  is  not  liable  to  an  action 
at  the  suit  of  those  who  so  ask  for  a  return.  If  that 
were  so,  each  might  have  an  action,  and  so  the  bailee 
might  be  harassed  with  as  many  actions  as  there  were 
joint  owners."  But  the  statute  clearly  allows  this  re- 
sult as  to  actions  by  one  joint  owner  against  another 
joint  owner  on  previous  demand  in  writing.  The  right  of 
one  joint  owner  to  recover  his  share  of  property  divisible 
in  its  nature,  as  against  his  co-owner,  is  made  by  the  stat- 
ute to  depend  dpon  his  having  made  a  previous  demand 
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therefor  in  writing.  There  was  no  proof  of  a  previous  de- 
mand in  writing  by  the  plaintiff  for  his  share,  and  it  is 
clear,  therefore,  that  he  could  not  in  this  action  recover  his 
unsevered  share,  even  if  it  be  conceded  that  an  action  un- 
der the  statute  would  lie  for  the  share  of  either  cotenant 
against  the  coniraon  bailee  of  all,  in  respect  to  which  we 
give  no  opinion.  It  cannot  be  said,  therefore,  as  a  matter 
of  law,  that  the  plaintiff  was  entitled  to  a  verdict.  For 
these  reasons  it  was  error  to  direct  a  verdict  in  favor  of  the 
plaintiff  for  the  entirety  of  the  oats.  The  evidence  tends 
very  strongly  to  show  that  the  plaintiff,  Fowle,  and  Mans- 
field were  co-owners.  The  judgment  of  the  superior  court 
must  therefore  be  reversed. 

By  the  Court —  The  judgment  of  the  superior  court  of 
Milwaukee  county  is  reversed,  and  the  cause  remanded  for 
a  new  trial. 


Wright,  Respondent,  vs.  Pohls  and  wife,  imp.,  Appellants. 

November  16  —  December  6, 189 f. 

Lien  of  mboontrcLctor, 

Sec.  8815,  R  a,  as  ameDded  by  ch.  812,  Laws  of  1885,  and  cb.  585,  Laws 
of  1887,  giving  HensTto  subcoD tractors  od  lands,  buildings,  etc.,  pro- 
vided tbat  **  in  no  case  sball  the  owner  be  compelled  to  pay  a  greater 
sum  for  or  on  account  of  such  house,  building,  or  oth^r  improve- 
ment than  the  price  or  sum  stipulated  in  the  original  contract*^ 
Heldj  that  in  case  of  partial  nonperformance  of  their  contract  by 
the  principal  contractors,  the  term  "  the  price  or  sum  stipulated  in 
tiie  original  contract  '*  meant  the  proportionate  contract  price  or 
sum  for  the  part  performed^  and  the  lien  of  the  subcontractor  was 
limited  to  the  unpaid  balance  of  that  sum. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

About  June  4,  1888,  defendants  Opperman  &  Baalke 

contracted  to  build  a  house  for  defendant  Henry  Pohls^  for 


Digitized  by  VjOOQIC 


Wis.]  august  TEEM,  1892.       '  561 

Wright  va  Pohls  and  wifa 

$1,250.  They  proceeded  with  the  execution  of  their  con- 
tract, bat  before  it  was  completed,  and  before  August  6, 
1888,  abandoned  it.  Before  such  abandonment,  defendant 
Henry  PohU  paid  Opperraan  &  Baalke  $700  on  the  con- 
tract, and  it  necessarily  cost  him  more  than  $550  to  com- 
plete the  house  according  to  the  contract. 

Before  August  6,  1888,  plaintiff  sold  and  delivered  to 
Opperman  &  Baalke  lumber  and  material  used  in  the  con- 
struction of  the  house,  of  the  value  of  nearly  $550.  No 
payment  was  made  on  account  thereof. 

On  August  6,  1888,  plaintiff  served  on  defendant  Henry 
Pohls  the  notice  required  by  sec.  3315,  E.  S.,  and  the  acts 
amendatory  thereof,  to  the  effect  that  he  claimed  a  lien  on 
the  house  and  premises  for  the  amount  of  his  demand 
against  the  principal  contractors. 

This  action  was  brought  to  enforce  such  lien.  On  the 
above  facts  the  circuit  court  gave  judgment  for  plaintiff, 
enforcing  the  lien  claimed.  Defendants  Henry  Pohls  and 
wife  appeal  from  the  judgment. 

For  the  appellants  there  was  a  brief  by  Fiebmg  cfe  Killileay 
and  oral  argument  by  H.  J.  KUlilea. 

J.  E.  Wildish,  for  the  respondent. 

Lyon,  C.  J.  This  case  is  ruled  by  the  statutes  in  force 
in  1888,  giving  liens  to  subcontractors  and  other  employees 
on  lands,  buildings,  or  other  structures,  in  certain  cases. 
These  statutes  are  E.  S.  sec.  3315,  as  amended  by  ch.  312, 
Laws  of  1885,  and  ch.  535,  Laws  of  1887.  It  is  maintained 
that  the  amendment  of  1887  so  changes  the  law  that  the 
subcontractor  or  his  employee  is  entitled  to  a  lien  upon  the 
building  or  structure,  and  the  land  upon  which  it  is  erected, 
for  materials  furnished  or  labor  performed  by  him  for  the 
principal  contractor  in  the  erection  of  such  building  or 
structure,  to  the  full  extent  of  the  whole  unpaid  contract 
price  agreed  to  be  paid  the  principal  contractor,  whether 
Vol.  83— 86 
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be  has  fulfilled  bis  contract  or  not.  Tbns,  in  tbis  case  tbe 
contract  price  for  tbe  wbole  job  was  $1,250,  but  after  tbe 
owner  of  tbe  property  bad  paid  tbe  principal  contractors 
$700  tbereon,  and  wben  it  required  an  expenditure  of  more 
tban  $550  to  complete  tbe  job  according  to  tbe  contract, 
tbe  principal  contractors  abandoned  it,  and  tbe  owner  was 
compelled  to  finisb  tbe  erection  of  tbe  building  at  bis  own 
expense.  Yet  it  is  claimed  tbat  under  cb.  635,  Laws  of  1887, 
tbe  owner  of  tbe  building  and  premises  is  liable  to  tbe  sub- 
contractor, tbe  plaintiff,  to  tbe  amount  of  bis  account  against 
tbe  principal  contractor  for  tbe  lumber  and  materials  used 
in  tbe  building  up  to  $550.  Wbetber  tbis  is  or  is  not  a  cor- 
rect construction  of  tbe  statute  is  tbe  only  question  to  be 
determined  on  tbis  appeal. 

Sec.  3315,  R  S.,  as  amended  by  cb.  312,  Laws  of  1885, 
after  giving  in  general  terms  a  lien  in  tbe  cases  mentioned 
in  sec.  3314,  R  S.,  to  any  subcontractor  or  employee  of 
any  contractor  or  subcontractor,  and  prescribing  tbe  pro- 
ceedings to  enforce  sucb  lien,  contained  tbe  following  re- 
strictions upon  tbe  rigbt  to  sucb  lien :  Firsts  "  tbe  claim 
of  sucb  subcontractor  or  employee  sball  not  constitute 
sucb  lien,  except  so  far  as  sucb  owners  sball,  at  tbe  time  of 
giving  sucb  notice,  be,  or  sball  tbereafter  become,  indebted 
to  sucb  principal  contractor  for  work  done  or  materials 
furnisbed  under  tbe  principal  contract;"  secondy  "in  no 
case  sball  tbe  owner  be  compelled  to  pay  a  greater  sum  for 
or  on  account  of  sucb  bouse,  building,  or  otber  improve- 
ment tban  tbe  price  or  sum  stipulated  in  tbe  original  con- 
tract or  agreement."  A  proviso  contained  in  tbe  statute 
is  immaterial  bere. 

Cb.  535,  Laws  of  1887,  extends  tbe  rigbt  of  lien  tbereto- 
fore  conferred  by  law  upon  some  classes  of  persons  to 
otber  classes.  It  retains  all  tbe  essential  provisions  of  sea 
3315,  R  S.,  as  amended  by  tbe  act  of  1885,  except  tbe  first 
restriction  above  quoted.    Tbe  argument  of  the  learned 
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counsel  for  plaintiff  in  support  of  thjB  ruling  of  the  court 
enforcing  the  lien  claimed  is  founded  entirely  upon  the 
omission  from  the  statute,  or  rather  the  repeal,  of  such  first 
restriction. 

In  Mallory  v.  La  Crosse  Abattoir  Co.  80  Wis.  170,  this 
court  sustained  the  validity  of  ch.  333,  Laws  of  1889,  which 
repeals  the  remaining  restriction  above  quoted,  and  charges 
the  property  of  the  owner  with  a  lien  of  the  subcontractor 
or  employee  for  the  amount  due  him  from  the  principal 
contractor,  without  regard  to  the  contract  price  for  the 
building  or  improvement,  or  the  sum  the  owner  may  be  in- 
debted to  the  principal  contractor  when  notice  of  the  lien 
claim  is  served  upon  him,  or  at  any  other  time,  or  when  the 
same  may  be  payable  by  the  terms  of  the  original  contract 
See,  also.  Hall  v.  Banksy  79  Wis.  229.  Mr.  Justice  Obton 
took  no  part  in  the  decision  reported  in  80  Wis.,  having 
been  ill  when  it  was  made,  and  Mr.  Justice  Cassoday  dis- 
sented therefrom.  The  majority  of  the  members  of  the 
court  felt  bound  by  its  former  adjudications  to  uphold  the 
act  of  1889,  but  each  of  them  fully  appreciated  the  ethical 
objections  thereto  urged  by  Mr.  Justice  Cassoday  in  his 
dissenting  opinion.  It  must  be  conceded  that  the  law  of 
1889  is  a  harsh  one,  and  will  frequently  operate  unjustly 
against  owners  who  improve  their  real  estate,  as  it  did  in 
the  case  last  referred  to.  Its  tendency  must  necessarily  be 
to  discourage  such  improvements,  and  it  would  seem  that 
by  its  enactment  the  legislature  has  established  an  objec- 
tionable public  policy.  The  majority  of  the  court,  being 
unable  to  find  any  sufficient  constitutional  objection  to  it, 
were  constrained  to  held  it  a  valid  law.  The  court  is  not  now 
disposed  to  overrule  that  decision.  Probably  it  comes 
fairly  within  the  rule  stare  decisis.  But,  however  that  may 
be,  we  think  the  statute  of  1887  should  not  be  construed  to 
force  the  owner  to  pay  for  his  improvement  more  than  he 
agreed  to  pay  therefor,  in  order  to  save  his  property  from 
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liens  for  debts  of  the  principal  contractor  which  he  never 
agreed  to  pay,  and  beyond  the  amount  he  agreed  to  pay 
such  principal  contractor.  Even  a  strict  construction  of  the 
statute  should  be  resorted  to,  if  necessary,  to  protect  the 
owner  from  such  wrong  and  injustice. 

The  first  restriction  upon  the  right  of  a  subcontractor  to 
a  lien,  quoted  above,  seems  to  have  been  inserted  in  the 
statute  to  save  the  owner  from  being  compelled,  in  order 
to  protect  his  property,  to  pay  a  subcontractor  any  sooner 
than  by  the  terms  of  the  original  contract  such  owner  was 
bound  to  pay  the  principal  contractor.  The  repeal  of  that 
restriction  by  the  act  of  1887  probably  broke  down  that 
barrier,  and  rendered  the  owner  liable  to  pay  th^  subcon- 
tractor as  fast  as  the  principal  contractor  earned  the  con- 
tract price,  although,  as  between  such  owner  and  principal 
contractor,  the  same  may  not  have  been  due.  But  in  the 
act  of  1887  the  restriction  was  retained  that  "in  no  case 
shall  the  owner  be  compelled  to  pay  a  greater  sum  for  or 
on  account  of  such  house,  building,  or  other  improvement 
than  the  price  or  sum  stipulated  in  the  original  contract." 

The  question  is.  What  is  the  meaning  of  the  expression, 
"the  price  or  sum  stipulated  in  the  original  contract"? 
As  applied  to  this  case,  does  it  mean,  as  the  circuit  court 
held,  that  the  subcontractor  is  entitled  absolutely  to  a  lien 
on  the  property  in  question  to  the  amount  of  $550,  because 
the  principal  contractors  were  paid  only  $700,  and  the  con- 
tract price  was  $1,250,  regardless  of  the  fact  that  the  prin- 
cipal contractors  abandoned  the  job  when  they  had  per- 
formed their  contract  only  to  the  extent  of  less  than  $700? 
Or  does  it  mean  that  the  lien  of  the  subcontractor  shall  be 
restricted  to  the  unpaid  contract  price  of  the  work  actually 
performed  by  the  principal  contractors?  If  the  last  ques- 
tion be  resolved  in  the  affirmative,  the  plaintiff  is  not  en- 
titled to  the  lien  claimed,  for  the  principal  contractors 
were  paid  more  than  they  earned  under  their  contract,  be- 
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fore  the  owner  had  notice  of  the  plaintiflF's  claim.  We  think 
the  question  should  be  affirmatively  answered.  This  con- 
struction of  the  statute  does  no  violence  to  its  language, 
and  is  so  eminently  reasonable  and  just  that  we  do  not 
hesitate  to  adopt  it. 

We  hold,  therefore,  that  the  term,  "the  price  or  sum 
stipulated  in  the  original  contract,"  as  employed  in  the  act 
of  1887,  does  not  mean  the  price  or  sum  stipulated  thereia 
for  a  full  performance  of  their  contract  by  the  principal 
contractors,  unless  they  fully  performed  the  same;  but  in 
case  of  partial  nonperformance  by  them  the  term  means 
the  proportionate  contract  price  or  sum  for  the  part  per- 
formed, and  restricts  the  lien  of  the  subcontractor  to  the 
unpaid  balance  of  that  sum.  It  follows  that  the  plaintiff 
was  not  entitled  to  enforce  any  lien  upon  the  property  of 
the  defendant  Henry  PohU  for  his  demand  against  the  de- 
fendants Opperman  &  Baalke,  the  principal  contractors. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  directions  to  that 
court  to  dismiss  the  complaint. 


Matthes,  Eespondent,  vs.  Thompson  and  another,  Appel- 
lants. 

November  16  —  December  6, 1S92. 

Dismissal  for  failure  to  file  summotis  and  pay  state  tax:  Rule  of  court 

A  special  rule  of  the  circuit  court  for  Milwaukee  county,  providing 
that  the  clerk  shall  not  receive  or  file  any  note  of  issue  or  place  any 
cause  on  the  calendar  unless  a)l  the  pleadings  served  have  been 
filed  and  the  state  tax  and  two  dollars  fee  for  clerk's  salary  have 
been  paid,  does  not  require  a  defendant  to  pay  the  state  tax  and 
clerk's  fees  before  moving  to  dismiss  the  action,  under  sec.  2632, 
R  S.,  for  failure  of  the  plaintiff  to  file  the  summons  and  pay  the 
state  tax. 
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APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 
Action  to  foreclose  a  mechanic's  lien.    The  facts  are 
stated  in  the  opinion. 
Jared  Thompson^  Jr.,  for  the  appellants. 
J.  M.  Clarke^  for  the  respondent. 

Obton,  J.  In  this  case  there  were  a  summons  and  an 
amended  summons,  a  complaint  and  an  amended  com- 
plaint, and  the  answers,  and  none  of  them  had  been  filed, 
and  more  than  ten  days  had  elapsed  since  the  service  of 
the  answers,  and  the  state  tax  on  the  action  of  one  dollar 
had  not  been  paid.  The  statute  (sec.  2632,  R  S.)  provides 
that  ^Hhe  summons  must  be  filed  with  the  clerk,  and  a 
state  tax  on  the  action  of  one  dollar  paid,  within  ten  days 
after  the  service  of  an  answer  or  demurrer.  .  .  .  Oth- 
erwise the  action  shall  be  dismissed  on  motion  of  any 
defendant,  unless  the  plaintiff  shall  pay  the  tax  and  five 
dollars  costs  of  motion."  This  motion  was  made  by  the 
defendants.  It  seems  that  there  is  a  rule  of  the  circuit 
court  of  Milwaukee  county  which  provides  that  "the  clerk 
shall  not  receive  nor  file  any  note  of  issue  in  any  case,  nor 
place  any  cause  on  the  calendar,  unless  all  the  pleadings  or 
copies  thereof  which  have  been  served  shall  have  been  filed 
in  the  office  of  the  clerk  at  least  eight  days  before,  the 
term,  and  the  state  tax  and  two  dollars  fee  for  clerk's 
salary  shall  have  been  paid."  The  learned  circuit  court 
denied  the  motion  of  the  defendants,  on  the  ground,  stated 
in  the  preamble  of  the  order,  "  that  the  defendants  were 
required  by  law  to  pay  said  state  tax  and  clerk's  fees  be- 
fore moving  to  dismiss  the  action  under  sec.  2632,  R  S." 
This  ruling  was  obviously  erroneous. 

This  special  rule  of  the  court  has  no  application  to  the 
case.  It  provides  only  that  the  clerk  shall  not  receive  any 
note  ofiasv^^  or  place  any  cause  on  the  calendar,  unless  certain 
tilings  are  done  and  the  state  tax  and  clerk's  fees  are  paid. 
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1.  The  defendants  are  not  asking  for  these  things  to  be 
done,  and  are  not,  therefore,  subject  to  the  conditions  of 
the  rule. 

2.  The  rule  neither  conflicts  with  nor  repeals  the  statute, 
and,  if  it  did,  the  statute  would  still  remain  in  force.  The 
pendency  of  an  action  does  iwt  depend  upon  the  filing  of 
the  summons  and  pleadings,  nud^the  action  is  commenced 
by  the  service  of  the  summons.  If  the  action  was  not  pend- 
ing, there  would  be  none  to  dismiss  for  not  filing  the  sum- 
mons and  paying  the  tax.  The  statute  provides  "  that  the 
action  shall  be  dismissed  on  motion  of  any  defendant.'' 
This  is  imperative,  and  unconditioned,  unless  the  plaintiff 
shall  pay  the  tax  and  five  dollars  costs.  The  court  should 
have  granted  the  motion. 

By  the  Court —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  with  direction  to  dismiss  the  ac- 
tion, unless  the  plaintiff  shall  pay  the  state  tax  of  one  dol- 
lar, and  five  dollars  costs  of  the  motion. 


STEmAM,  Appellant,  vs.  Schulte,  Eespondent. 

November  16 — December  6, 189£, 

Jitaticef^  courts:  Refusal  to  give  security:  Dismissal:  Appeal:  Trial  de 

nova 

L  A  judgment  of  a  justice  of  the  peace  dismissing  an  action,  whether 
with  or  without  costs,  under  sec.  8782,  R  S.,  because  of  plain tiffn 
refusal  to  give  security  for  costs,  is  a  final  judgment  within  the 
meaning  of  sec.  8758,  R.  S.,  and  is  appealable. 

2.  Under  sec.  8768,  R.  &,  the  appeal  from  such  a  judgment  must  be 
tried  in  the  appellate  court  as  actions  originally  brought  there,  if 
the  plaintiff  makes  the  affidavit  prescribed  by  subd.  3. 

APPEAL  from  the  Superior  Court  of  Milwaukee  County. 

^his  action  was  commenced  before  a  justice  of  the  peace, 

February  7i  1890.    The  complaint  alleges,  in  effect,  that  at 
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the  annual  town  meeting  of  the  town  of  Wauwatosa,  in 
April,  1889,  the  plaintiff  was  duly  elected  overseer  of  the 
road  district  therein  described  as  No.  28,  and  duly  qual- 
ified and  entered  upon  the  discharge  of  his  duties  as  such 
overseer;  that  November  23,  1889,  the  defendant  did  un- 
lawfully and  wilfully  injure  the  highway  in  said  road  dis- 
trict, by  then  and  there  destroying  and  taking  up  a  certain 
culvert  therein,  and  by  then  and  there  filling  up  and  ob- 
structing the  sluiceway  over  which  said  culvert  was  built, 
and  by  other  acts ;  that  as  such  overseer  the  plaintifl'  was 
obliged  to,  and  did,  rebuild  said  culvert  and  dig  up  and  clear 
away  said  sluiceway,  and  did  procure  the  necessary  labor 
and  material  therefor,  at  the  cost  of  $20 ;  and  demanded 
judgment  for  treble  that  amount,  to  wit,  $60,  as  provided 
in  sec.  1327,  R  S.,  besides  the  costs  of  the  action. 

The  cause  was  adjourned  from  time  to  time  until  March 
17,  1890,  when  the  defendant  answered  by  way  of  general 
denial.  The  plaintiff  was  then  required  by  the  justice,  on 
the  demand  of  the  defendant,  to  give  security  for  costs, 
which  he  refused  to  do ;  and  thereupon  the  cause  was  or- 
dered dismissed  by  the  justice,  and  judgment  was  there- 
upon entered  accordingly,  with  costs  taxed  against  the 
plaintiff  at  $35.04. 

Afterwards  the  plaintiff  paid  into  court  the  fees  of  the 
justice,  the  state  tax,  and  clerk's  fees,  and  appealed  from 
said  judgment  to  the  superior  court  of  Milwaukee  county, 
and  upon  such  appeal  gave  an  undertaking,  with  a  surety, 
provided  that  if  the  appeal  should  be  dismissed,  or  if  judg- 
ment be  rendered  against  said  appellant,  and  an  execution 
thereon  be  returned  unsatisfied  in  whole  or  in  part,  then 
they  would  pay  the  amount  so  returned  unsatisfied.  At 
the  same  time  the  plaintiff  filed  with  said  justice  his  affida- 
vit to  the  effect  that  he  had  a  valid  claim,  as  he  verily  be- 
lieved, against  the'  defendant,  as  set  forth  in 'his  conipl^int 
in  this  action,  exceeding  the  sum  of  $15.    Such  appeal 
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papers  were  filed  with  the  justice,  and  thereupon  the  same, 
with  the  record,  were  transmitted  to  the  clerk  of  said  su- 
perior court. 

On  January  29, 1891,  the  cause  was  heard  by  the  superior 
court,  and  thereupon  it  was  ordered  and  adjudged  by  said 
court,  and  the  court  found,  that  the  discretion  exercised  by 
said  justice  in  dismissii^g  said  action  with  costs,  was  hot 
abused,  but  was  a  reasonable  discretion;  that  the  judgment 
entered  by  said  justice  should  be  affirmed,  with  costs  to  be 
taxed ;  and  judgment  was  thereupon  entered  accordingly. 
From  that  judgment  the  plaintiff  appeals. 
iJ,  M.  Clarke^  for  the  appellant. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Rogers  cfe  Mann.  They  contended  that  upon  the  appeal 
the  superior  court  could  not  do  more  than  review  the  exer- 
cise of  discretion  by  the  justice.  Sec.  3782, \R.  S.,  would 
be  of  no  force  if  the  appeal  could  revive  the  case  and  give 
the  plaintiff  a  new  trial.  Camphdl  v.  C,  <&  N.  W.  R.  Co, 
23  Wis.  490,  491 ;  Joint  ScL  Dist  v.  Keram,  72  id.  181, 

Cassoday,  J.  Undoubtedly  a  justice  of  the  peace  may, 
in  the  exercise  of  a  sound  discretion,  dismiss  an  action 
whenever  the  plaintiff  is  ordered  to  give  security  for  costs 
and  unreasonably  Refuses  or  neglects  to  do  so.  Sec.  8782, 
R  S.;  CampheU  v.  C.  cfe  N.  W.  R,  Co.  23  Wis.  490.  That 
case  was  heard  "on  the  original  papers  and  the  return  of 
the  justice,  containing  all  the  material  evidence  and  his 
rulings  in  the  action,"  as  prescribed  by  sec.  3767,  E.  S., 
and  no  aflSdavit  was  filed  or  made  as  required  by  subd.  2, 
sec.  3768,  R  S.;  and  hence  the  county  court  could  only 
afiirm  or  reverse  the  judgment.  Sioppenhach  v.  Zohrlaxct^ 
21  Wis.  385.  The  question  here  presented  was  not  there 
involved.  The  mere  fact  that  the  plaintiff  refused  to  give 
security  for  costs,  as  ordered  in  the  case  at  bar,  did  not  de- 
prive the  justice  of  jurisdiction,  nor  did  the  order  and 
judgment  of  the  justice  dismissing  the  action  prevent  an 
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appeal  therefrom.  Berray  v.  Woodruffs  6  Wis.  202.  Such 
a  judgment,  whether  with  or  without  costs,  is  "a  final 
judgment,"  within  the  meaning  of  sec.  3758,  R  S.,  and 
is  therefore  appealable.  Id. ;  Collins  v.  Waggoner j  20  Wis. 
48;  Stoppenhach  v.  Zohrlautj  21  Wis.  385;  Hewett  v.  Cur- 
7*ier^  63  Wis.  390.  Being  appealable-^  the  only  remaining 
question  is  whether  it  was  to  be  heard  in  the  superior  court 
upon  the  original  record  or  de  novo.  The  statute  declares, 
in  effect,  that  ^^  the  appeal  shall  be  tried  in  the  appellate 
court  as  actions  originally  brought  there,"  whenever  "the 
plaintiff  appeals  from  a  judgment  against  him,  ...  if, 
at  the  time  of  appealing,  he  shall  make  an  affidavit  that  he 
has  a  valid  claim,  as  he  verily  believes,  against  the  defend- 
ant, as  set  forth  in  his  complaint,  exceeding  the  sum  of 
fifteen  dollars."  Sec.  3768,  R  S.  Such  an  affidavit  was 
here  made  and  filed  by  the  plaintiff,  and,  in  the  language 
of  the  statute  cited,  the  appeal  must  "  be  tried  in  the  ap- 
pellate court  as  an  action  originally  brought  there."  This 
works  no  injustice  to  the  defendant,  since  the  undertaking 
given  by  the  plaintiff  on  the  appeal  from  the  justice  in- 
demnifies him  as  fully  as  though  the  plaintiff  had  given  se- 
curity for  costs  as  ordered. 

By  the  Court. —  The  judgment  of  the  superior  court  is 
reversed,  and  the  cause  is  remanded  for  a  new  trial 


McIvEB,  Administrator,  Respondent,  vs.  Williams,  Appel- 
lant. 

November  17  ^December  6, 189$. 

Sale  of  chattels:  When  title  passes. 

Where  chattels  are  delivered  by  the  owner  to  another  on  trial  only, 
with  the  right  to  purchase  them  at  a  stated  price  in  cash*  if  found 
satisfactory,  the  title  does  not  pass  until  payment  is  made  or  waived. 
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Eoplevin  for  a  span  of  horses,  harnesses,  and  a  wagon. 
The  property  was  originally  owned  by  the  defendant  WUlr 
ia/tns.  One  Thiele,  plaintiff's  intestate,  in  his  lifetime,  ne- 
gotiated with  Williams  for  the  purchase  ot  the  property, 
and  obtained  possession  of  the  same  by  virtue  of  such  ne- 
gotiations. It  was  claimed  by  plaintiff  on  the  trial  that 
Thiele  in  fact  purchased  the  outfit  for  the  agreed  price  of 
$400,  and  that  he  was  to  have  a  few  days'  time  to  pay  the 
purchase  price.  On  the  other  hand,  it  was  claimed  by 
Williams  that  the  price  was  agreed  on  in  case  of  purchase, 
but  that  possession  of  the  property  was  given  by  Williwns 
to  Thiele  for  the  purpose  of  trial  only  for  two  days,  which 
time  Williams  subsequently  extended  for  another  day. 
Thiele  in  fact  kept  the  horses  five  days,  p%id  no  part  of  the 
purchase  price,  and  Williams  on  the  fifth  day  retook  the 
property  from  the  possession  of  Thiele's  son,  who  was 
driving  the  team.  Thiele  brought  replevin,  and,  upon  his 
death  before  trial,  Mclmr^  his  administrator,  was  substi- 
tuted as  the  party  plaintiff.  The  court  directed  a  verdict 
for  plaintiff,  upon  which  judgment  followed,  and  defendant 


*/l  M.  Clarke^  for  the  appellant,  cited  8  Am.  &  Eng.  Ency. 
of  Law,  429;  2  Kent,  Comm.  (13th  ed.),  729;  Hunter  v. 
WarneTy  1  Wis.  126 ;  Benjamin,  Sales  (4th  Am.  ed.),  sec. 
820. 

J.  A.  Eggen^  for  the  respondent,  cited  Martin  v.  AdamSj 
104  Mass.  262;  Benjamin,  Sales,  sec.  696. 

WiNSLow,  J.  In  order  to  justify  the  direction  of  a  verdict 
for  plaintiff,  the  court  must  have  concluded  that  the  un- 
contradicted evidence  showed  that  there  had  been  a  sale  of 
the  horses  and  wagon  upon  credit,  which  had  become  abso- 
lute at  the  time  of  the  recaption  of  the  property  by  de- 
fendant.   In  this,  we  think,  he  was  mistaken.    The  defend- 
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ant  gave  his  version  of  the  transaction  at  length,  and  we 
think  that  a  jury  would  be  entirely  justiiBed  in  finding 
therefrom  that  no  sale  upon  credit  was  in  fact  made,  but 
that  defendant  simply  allowed  the  intestate  to  take  the 
horses  a  few  days  to  try  them,  and  agreed  that  in  case 
they  were  satisfactory  after  such  trial  Thiele  might  pur- 
chase the  entire  property  for  $400  in  cash.  If  this  was  in 
fact  the  agreement,  the  defendant  was  entitled  to  retake 
the  property  as  he  did,  because  payment  would  be  a  condi- 
tion precedent,  or  at  least  concurrent,  and  the  right  of  prop- 
erty would  not  pass  until  payment  was  made  or  waived, 
even  though  a  delivery  of  the  property,  upon  trial  only, 
had  been  made.  The  defendant  was  entitled  to  have  this 
question  submitted  to  the  jury. 

It  appears  that  Thiele  was  garnished  by  several  persons, 
as  a  debtor  of  Williams,  on  the  day  before  Williams  took 
possession  of  the  horses,  but  that  WiUiam^  was  not  served 
with  process  until  several  days  afterwards.  There  is  noth- 
ing in  the  record  to  show  whether  the  garnishee  actions 
referred  in  an}'^  way  to  an  indebtedness  supposed  to  arise 
from  a  purchase  of  the  horses,  or  in  fact  whether  the  ac- 
tions ever  went  to  judgment.  We  cannot  consider  what 
the  effect  might  be  if  in  fact  they  did  go  to  judgment 
against  Thiele. 

By  the  Court —  Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 
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Fuller  &  Fuller  Compant,  Appellant,  vs.  MoHenry,  Ee- 

spondent. 

November  17 — December  6, 1892, 

if)  Husband  and  wife:  Partnership.  (2)  Debtor  and  creditor:  Voluntary 

assignment. 

1.  Under  our  statutes  husband  and  wife  cannot  become  partners  in 

business. 

2.  A  bill  of  sale  of  the  vendor's  stock  in  trade  and  everything  pertain- 

ing thereto  was  given  upon  trusts,  contained  in  a  letter  delivered 
with  it,  (1)  to  pay  a  creditor  whose  agent  the  vendee  was ;  (2)  to 
pay  the  other  creditors  and  return  the  rest  to  the  vendors.  Held^ 
that  this  was  a  voluntary  assignment  for  the  benefit  of  creditors, 
within  the  meaning  of  sea  1694,  R.  S.,  and  void  because  not  exe- 
cuted in  the  manner  prescribed  by  that  section,  and  because  it  gave 
a  preference  to  one  creditor  over  others. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

Action  for  taking,  carrying  away,  and  converting  a  stock 
of  goods  alleged  to  have  been  the  property  of  John  H. 
Hanson  and  .Caretha  M.,  his  wife,  as  copartners  under  the 
name  of  Hanson  &  Co.,  at  West  Bend,  Wis.,  and  of  which 
property  they  executed  a  bill  of  sale,  April  30, 1889,  to 
Daniel  K.  Green,  as  the  agent  of  the  plaintiff,  an  Illinois 
corporation,  to  secure  a  debt  due  to  it  of  $530.89.  Green 
took  possession  of  the  property  May  2d  thereafter,  as  such 
agent,  to  sell  and  dispose  of  it  to  pay  said  debt  and  others, 
and  expenses  of  sale;  and  the  bill  of  sale  was  filed  on  the 
next  day  thereafter,  when  the  property  was  seized  by  the 
sheriff  under  a  writ  of  attachment,  by  direction  of  the  de- 
fendant, issued  in  an  action  in  favor  of  said  McHenry  ^LgdAnsi 
said  John  H.  Hanson,  for  a  debt  of  $354.36,  for  which  judg- 
ment was  recovered,  with  costs,  June  1,  1889,  and  on  an 
execution  thereon  the  property  was  sold  for  $500,  and  the 
money  was  applied  to  the  payment  of  this  judgment.  Other 
writs  were  issued  and  at  the  time  in  the  hands  of  the 
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sheriff,  some  against  said  Hanson  and  some  against  him 
and  his  said  wife,  namely,  two  against  Hanson  for  about 
$200,  and  two  against  him  and  his  wife  for  abont  $300;  and 
it  was  claimed  that  the  property  in  question  was  the  prop- 
erty of  John  H.  Hanson,  and  that  the  claim  of  his  wife 
thereto,  or  to  any  interest,  was  fraudulent  and  void,  and  it 
was  denied  that  she  had  any  title  to  it,  as  partner  or  other- 
wise. 

Evidence  was  given  to  show  that  the  plaintiff  first  began 
to  deal  with  the  alleged  firm  of  Hanson  &  Co.  February 
27,  1889.  The  order  for  a  bill  of  goods  of  that  date  ta 
plaintiff,  to  replenish  stock,  stated,  in  substance,  that  Han- 
son &  Co.  had  just  purchased  a  stock  at  West  Bend,  and 
opened  up  that  day,  and  was  signed,  "  Hanson  &  Co.,  by 
Mrs.  C.  M.  Hanson,  from  Barron,  Wis."  It  appeared  that 
she  had  previously  dealt  with  the  plaintiff,  and  that  the 
plaintiff  sold  to  Hanson  &  Co.  goods  to  the  amount  of  $530, 
which  remained  unpaid.  On  the  28th  of  April  a  letter  was 
written  to  plaintiff,  purporting  to  be  signed,  "  C.  M.  Han- 
son, by  J.  H.  Hanson,  her  husband,"  saying,  *f  We  have  got 
swindled  out  of  $24,000  by  a  friend  of  ours,"  giving  some 
details  of  a  real-estate  transaction,  and  inclosing  a  bill  of 
sale  to  be  filled  up  in  the  name  of  such  party  as  plaintiff 
thought  best,  in  order  to  secure  plaintiff  and  pay  certain 
debts,  alleging  that  the  stock  was  worth  $2,000,  and  urging 
the  plaintiff  to  give  the  matter  ii^mediate  attention. 
Plaintiff  inclosed  the  bill  of  sale  and  letter,  May  1st,  to 
Green,  to  be  filled  up  in  his  name  and  to  take  possession, 
and  they  telegraphed  J.  H.  Hanson  to  that  effect.  Green 
'  went  to  West  Bend,  inserted  his  name  in  the  bill  of  sale, 
and  took  possession,  and  on  the  same  day  the  goods  were 
taken  on  the  defendant's  attachment,  and  other  attach- 
ments soon  followed. 

The  bill  of  sale  appeared  to  have  been  signed  by  both 
Hanson  and  wife,  and  recited  that  in  consideration  of  $2^000, 
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in  hand  paid  by  Green,  they  granted,  sold,  and  conveyed 
to  him  the  whole  of  a  "  stock  of  drags,  consisting  of  drugs," 
etc.,  '*  and  any  and  everything  pertaining  to  and  now  being 
in  the  building  on  lot  one,  block  one,"  etc., "  in  West  Bend, 
with  the  furniture  and  everything,  of  whatever  nature,  per- 
taining to  said  stock."  The  letter  accompanying  the  bill 
of  sale  explained  its  purpose  thus :  ^^  Please  send  a  respon- 
sible party  at  once,  and  relieve  us  of  a  terrible  burden  and 
anxiety  for  your  interest.  We  hope  you  understand  our 
position.  It's  to  get  you  paid  up  Jt/rat^  and  then  pay  the 
rest,  as  here  is  more  than  enough  for  all.  When  all  is  paid, 
we  will  take  the  rest.  In  selling  to  you  we  shall  avoid  all 
trouble,  and  all  can  be  paid,  as  your  man  can  close  out  the 
stock  in  a  few  weeks.  You  will  understand,  owing  to  the 
swindle,  we  have  no  means  at  pr^ent.  Neither  are  we 
known  here.  Hence  other  parties  may  not  be  willing  to 
extend  any  time." 

Green  testified  that  he  went  to  West  Bend  and  saw  Han- 
son. The  bill  of  sale  and  letter  of  instructions  had  been 
sent  by  plaintiff  to  him  at  West  Bend  in  Hanson's  care,  and 
it  was  opened,  and  he  (Hanson)  ^^  mentioned  that  it  would 
be  necessary,  as  a  matter  of  form,  for  me  to  attach  [insert] 
my  name  to  this  document ;  and,  thinking  he  w^as  acting  in 
good  faith,  I  did  as  he  directed.  By  his  request,  my  name 
was  put  in  the  bill  of  sale.  Nothing  more  was  done  until 
the  following  day,  when  I  had  it  registered.  He  went  away 
that  night.  I  went  into  the  store,  under  the  bill  of  sale, 
and  the  attachment  was  made  the  same  day."  The  value 
of  the  goods  was  about  the  amount  of  plaintiffs  debt.  He 
signed  his  name  to  a  receipt.  The  amount  he  could  not 
tell.  Did  not  know  whether  it  was  a  note.  There  was  no 
talk  between  Hanson  and  him  as  to  what  he  was  to  do 
with  the  stock. 

The  defendant  testified  that  prior  to  February,  1889,  he 
was  a  druggist,  and  sold  out  to  J.  H.  Hanson  February 
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27th,  and  took  his  note  foi;  $350, —  the  one  in  suit,  upon 
which  the  attachment  was  made;  and  there  was  a  laige 
proportion  of  the  property  there  when  the  attachment  was 
made.  The  defendant's  attachment,  judgment,  and  execu- 
tion were  put  in  evidence,  and  a  sale  of  the  property  in 
question  thereunder  was  proved,  and  the  proceeds  were 
applied  in  payment  thereof.  The  other  attachments,  judg- 
ments, and  executions  were  put  in  evidence,  and  it  was 
proved  that  the  residue  of  the  proceeds  of  the  sale  was  ap- 
plied to  them  in  their  order. 

There  was  but  little  evidence,  admissible  as  against  the 
defendant,  tending  to  show  that  Mrs.  C.  M.  Hanson  had 
ever  entered  into  any  partnership  agreement  with  her  hus- 
band, and  none  to  show  that  she  had  any  separate  estate, 
or  that  she  ever  attempted  to  manage  or  exercise  any  con- 
trol over  the  business  in  question,  or  had  contributed  any- 
thing to  it;  but  considerable  evidence  was  given,  tending 
to  show  that  the  claim  that  Mrs.  Hanson  had  any  real  in- 
terest in  the  matter  was  simulated  and  not  real,  and  that 
her  claim  as  alleged  partner  was  fraudulent  as  against  her 
husband's  creditors. 

At  the  close  of  the  testimony  the  circuit  court  directed  a 
verdict  in  favor  of  the  defendant ;  and  from  the  judgment 
thereon  the  plaintiff  appealed. 

Chaa,  T.  HicJcox^  for  the  appellant,  contended,  inter  alia^ 
that  a  married  woman  may  legally  enter  into  partnership 
with  her  husband  in  this  state  and  carry  on  a  partnership 
business.  Hahen  v.  HarshaWy  49  Wis.  379;  Brickley  v. 
Walker,  68  id.  663;  Krouskop  v.  Shantz,  51  id.  215;  Suau 
V.  Oaf e,122  N.  Y.  308.  Whether  she  can  or  not,  the  de- 
fendant could  not  defend  himself  by  raising  any  question 
as  to  her  legal  capacity  so  to  do.  Horneffer  v.  Duress,  13 
Wis.  603;  David  v.  Birchard,  63  id.  492.  Even  though 
they  could  not  be  copartners  in  a  legal  sense,  yet  the  wife 
is  entitled  to  her  portion  of  the  joint  estate,  and  a  convey- 
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ance  by  Hanson  and  wife  would  convey  to  the  plaintiff  a 
good  title.  Woodwarth  v.  Sweety  51  N.  T.  8 ;  lieiman  v. 
JIamiltony  111  Mass.  245-7. 

P.  O^JUeara^  for  the  respondent,  argued,  among  other 
things,  that  husband  and  wife  cannot  enter  into  a  partner- 
ship and  render  themselves  jointly  liable  for  the  contracts 
of  the  firm  thus  established.  Artman  v.  Ferguson^  78  Mich. 
146,  16  Am.  St.  Eep.  572,  and  note.  This  court  will  be 
slow,  unless  forced  by  the  clear  letter  of  the  statute,  to 
hold  that  husband  and  wife  may  carry  on  business  as  co- 
partners, for  it  would  greatly  increase  the  opportunities  of 
either  to  defraud  creditors,  and  it  would  endanger  the  sep- 
arate estate  of  the  wife  in  the  many  cases  where  the  hus- 
band may  desire  to  get  it  into  his  own  possession.  But  the 
plaintiff  entirely  failed  to  show  that  Mrs.  Hanson  had  one 
dollar  in  the  property  which  was  attached.  Horneffer  v. 
Duress,  13  Wis.  603;  Duress  v.  Horneffer^  15  id.  195;  Hor- 
to7i  V.  Dewey,  53  id.  410. 

PiNNEY,  J.  1.  It  is  contended  on  behalf  of  the  plaintiff 
that  the  property  in  controversy,  which  was  seized  on  exe- 
cution and  sold  to  satisfy  the  judgment  recovered  by  the 
defendant  against  John  H.  Hanson,  the  husband,  was  the 
partnership  property  of  Hanson  and  his  wife,  Caretha  M. 
Hanson,  as  the  firm  of  Hanson  &  Co.,  and  had  been  pre- 
viously transferred  to  Green  for  the  benefit  of  the  plaintiff, 
and  to  secure  to  it  and  others  partnership  debts  of  Hanson 
&  Co.,  and  therefore  the  seizure  and  sale  of  the  property  in 
question  for  the  debt  of  the  husband  were  wrongful,  and 
that  the  defendant  is  liable  for  its  value.  It  is  contended 
that  a  great  part  of  the  property  seized  was  sold  to  the  so- 
called  firm  of  Hanson  &  Co.  by  the  plaintiff,  and  that  it 
acquired  a  title  to  it,  valid  as  against  all  but  partnership 
creditors.  The  question  presented  is  whether  husband  and 
wife  can  become  copartners  in  carrying  on  a  business,  under 
Vol.88  — 87 
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the  statute  in  relation  to  married  women,  and,  if  not,  wbat 
is  the  legal  result  of  such  an  attempt  by  husband  and  wife 
to  carry  on  business  Bfi  such. 

Prior  to  the  statute  concerning  married  women,  a/eme 
covert  might  have  a  separate  estate,  which  courts  of  equity, 
only,  could  recognize  and  protect;  and  she  might  bind  it  by 
her  engagements  or  contracts  for  the  benefit  of  such  estate, 
or  on  her  own  account  or  for  her  benefit  upon  the  credit  of 
such  estate,  which  could  be  enforced  only  in  equity  against 
it,  but  not  by  way  of  judgment  or  decree  as  for  a  personal 
liability.  Her  contracts  were  void  at  law,  and  enforceable 
only  in  equity  against  her  separate  estate.  The  statute 
changed  the  former  equitable  ownership  of  her  separate 
estate  into  a  legal  one,  and,  for  its  better  security  and  pro- 
tection, provided  that  her  estate  should  "  not  be  subject  to 
the  disposal  of  her  husband,"  and  that,  as  to  subsequently 
acquired  separate  estate,  it  should  "  not  be  liable  for  his 
debts."  It  has  repeatedly  been  held,  under  this  statute,  that 
the  contracts  of  a  married  woman,  when  necessary  or  con- 
venient to  the  proper  use  and  enjoyment  of  her  sepai*ate 
estate,  are  binding  at  law,  and  that  all  her  other  contracts 
and  engagements  stand,  as  before  the  statute,  good  only  in 
equity,  and  that  the  change  from  an  equitable  to  a  legal 
estate  has  not,  in  respect  to  such  other  contracts,  enlarged 
her  powers  or  removed  the  disability  of  coverture.  The 
power  of  a  married  woman  to  bind  herself  at  law  is  a  re- 
stricted one  and  limited  to  the  making  of  such  contracts 
and  engagements  as  are  necessary  or  convenient  to  the  use 
and  enjoyment  of  her  separate  estate.  Conway  v.  Smithy 
13  Wis.  125;  Todd  v,  Lee,  15  Wis.  365;  Beard  v.  Dedolph, 
2t>  Wis.  136 ;  Haydock  Carriage  Co.  v.  Pier,  74  Wis.  582,  585. 
It  has  never  been  held,  under  this  statute,  that  the  wife 
could  contract  any  debt  or  obligation,  valid  at  law,  not 
fairly  within  this  restricted  power,  whatever  may  have  been 
said  in  subsequent  cases  as  to  her  power  to  acquire  and 
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hold  property,  separate  and  apart  from  her  husband,  with^ 
the  proceeds  of  her  individual  earnings,  under  sec.  2343, 
R  S.,  or  either  of  the  preceding  sections.  And  while  it  is 
conceded  that,  separate  and  apart  from  her  husband,  the 
wife,  with  her  separate  estate^  not  derived  from  her  husband, 
may  engage  in  and  carry  on  business,  and"  for  that  purpose 
contract  debts  and  engagements  binding  at  law,  her  power 
to  do  this  without  a  separate  estate  exists  only  in  the 
emergencies  specified  in  sec.  2344,  where  her  husband  shall 
have  deserted  her,  or  shall,  from  drunkenness,  profligacy, 
or  any  cause,  neglect  or  refuse  to  provide  for  her  support 
or  for  the  support  and  education  of  her  children,  in  which 
event  she  "  shall  have  the  right  to  transact* business  in  her 
own  name,  and  to  collect  the  profits  of  such  business,"  etc., 
and  they  will  not  be  subject  to  her  husband's  control  or  in- 
terference, or  liable  for  his  debts.  In  other  words,  in  all 
such  cases  the  wife,  without  a  separate  estate^  has  the  rights 
and  powers  of  a  feme  sole.  The  guarded  terms  of  this  sec- 
tion show  that  her  right  to  transact  business  in  her  own 
name,  beyond  the  scope  of  the  powet*  implied  from  the 
ownership,  use,  and  enjoyment  of  a  separate  estate,  is  de- 
nied, except  in  the  particular  emergencies  specified.  The 
wife  has  not,  therefore,  in  our  judgment,  the  power  to  enter 
into  an  agreement  of  partnership  with  her  husband,  nor,  as 
for  that  matter,  with  any  one  else,  if  she  has  no  separate 
estate,  in  respect  to  which  she  can  be  considered  as  a  feme 
sole^  so  as  to  bind  herself  at  law. 

There  is  no  competent  evidence  in  this  case  that  Mrs. 
Hanson  had  any  separate  estate  at  the  time  her  husband 
made  the  purchases  for  the  store  in  West  Bend  and  started 
business  there  under  the  name  and  style  of  Hanson  &  Co. ; 
and  as  the  plaintiff  is  claiming  to  recover  for  the  property 
in  question  under  and  through  a  bill  of  sale  executed  by 
such  alleged  partnership,  as  against  an  execution  creditor 
of  the  husband,  within  repeated  decisions  the  burden  of 
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showing  that  she  had  a  separate  estate  was  on  the  plaintiff. 
Stanton  v,  Kirach^  6  Wis.  338 ;  Gettdmann  v.  GitZy  78  Wis. 
439,  and  cases  cited. 

Had  it  been  shown,  however,  that  Mrs.  Hanson  had  a 
separate  estate,  we  think  that  the  partnership  agreement 
between  her  and  her  husband  (if  any,  for  there  is  little 
more  than  a  scintilla  of  evidence  of  one)  must  be  regarded 
as  void,  and  that  the  business  in  question  was  the  sole  busi- 
ness of  her  husband,  and  the  plaintiffs  claim  is  his  sole  and 
individual  debt.  The  purpose  and  policy  of  the  statute, 
concerning  the  rights  of  married  women,  in  our  judgment, 
forbid  the  formation  of  a  continuing  business  engagement 
between  husbjftid  and  wife,  which  shall  produce  a  commu- 
nity of  interest,  liability,  and  profit,  in  which  the  husband 
would  have,  as  partner,  a  right  of  control  and  management 
of  the  separate  estate  of  the  wife,  so  that  he  could  sell  and 
convert  it  into  money  from  time  to  time,  draw  the  firm 
moneys  from  the  bank,  and  collect  notes  and  bills  receiv- 
able and  dispose  of  the  proceeds,  in  the  payment  of  his 
debts  or  otherwise,  without  her  knowledge  or  consent. 
The  making  of  such  an  engagement  by  the  wife  might  be, 
if  put  in  execution,  a  conversion  of  her  separate  estate  into 
that  of  her  husband.  Certainly,  it  is  eas}'^  to  understand 
that,  with,  his  influence  and  control  as  husband,  such  result 
would  be  almost  inevitable.  The  principal  purpose  of  the 
statute  is  to  give  the  wife  the  power  and  rights  of  a  fe?ne 
sole  as  to  her  separate  property,  free  "  from  the  disposal  of 
her  husband,"  and  "  not  liable  to  his  debts."  Manifestly, 
it  was  not  intended  that  the  act  should  receive  a  construc- 
tion that  would  be  subversive  of  the  beneficent  purposes 
for  which  it  was  enacted,  and  which  would  almost  neces- 
sarily tend  to  strike  down  the  protection  it  was  intended 
married  women  should  have  under  it  in  the  use  and  enjoy- 
ment of  their  separate  estates.  At  common  law  a  married 
woman  was  incapable  of  forming  a  partnership,  and  the 
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marriage  of  a,  feme  sole  partner  worked  a  dissolution  of  the 
firm.  Story,  Partn.  §§  10,  306;  1  Bates,  Partn.  §§  135- 
141.  Her  right  to  ent^r  into  a  partnership,  if  she  has  a 
separate  estate,  with  a  person  other  than  her  husband,  is 
quite  generally  recognized,  and  is  assumed  to  exist  in 
Merchants^  Naty^  Bank  v.  liat/mond,  27  Wis.  569 ;  but  we 
are  not  aware  of  any  case  where  it  has  been  held,  under 
a  statute  in  substance  the  same  as  our  own,  that  she 
may  embark  her  separate  estate  in  partnership  ventures 
with  her  husband.  In  the  case  of  Suau  v.  Cafey  122 
N.  T.  308,  it  was  held  that  the  common-law  disability 
of  a  married  woman  to  engage  in  a  business  as  a  co- 
partner or  jointly  with  her  husband,  was  removed  by 
an  act  "  Concerning  the  liability  of  husband  and  wife," 
which  authorized  a  married  woman  to  carry  on  any 
trade  or  business  on  her  sole  and  separate  account,  and 
that  the  wife  could  not  escape  liability  for  debts  con- 
tracted in  a  partnership  with  her  husband,  on  the  ground 
of  coverture;  but  the  statute  in  question'  is  much  broader 
than  ours,  and  is  unconditional.  The  case  was  decided  by 
a  mere  majority,—  three  of  the  judges  dissenting, —  and  is 
contrary  to  previous  decisions  of  the  supreme  and  superior 
courts,  and  would  seem  to  be  in  conflict  with  Hendricks  v. 
Isaacs^  117  N.  Y.  411.  The  view  we  have  taken  of  the 
statute  is  sustained  by  Lord  v.  Parker^  3  Allen,  127;  Lord 
V,  Davidson,  3  Allen,  131 ;  Edwards  v.  Stevens,  3  Allen,  315 ; 
Plurner  v.  Lord,  5  Allen,  463;  Bowker  v.  Bradford,  140 
Mass.  521;  Payne  v,  Thompson,  44  Ohio  St.  192;  Haa^  v. 
Shaxo,  91  Ind.  384,  390;  Scarlett  v.  Snodgrass,  92  Ind.  262; 
Artmanv,  Ferguson,  73  Mich.  146;  Bassett  v.  Shepardson, 
52  Mich.  3;  Carey  v.  Burruss,  20  W.  Va.  571;  Cox  v. 
Miller,  54  Tex.  16;  Bradstreet  v.  Baer,  41  Md.  19.  It  is 
not  to  be  supposed  that  the  legislature  intended  that  such 
relations  and  duties  as  exist  between  copartners  in  trade 
should  be  devolved  on  husband  and  wife,  with  their  neoes- 
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sary  incidents,  as  a  possible  means, of  disturbing  domestic 
peace  and  confidence,  or  that  they  might  become  conten- 
tious litigants  in  an  action  to  wind  up,  with  a  receiver  in 
charge  of  their  affairs  and  resources.  The  statute  evidently 
intended  that  the  gains  the  wife  should  make  in  the  exer- 
cise of  her  limited  business  powers  should  be  her  sole  and 
separate  propert}',  and  not  bo  in  any  way  subject  to  the  in- 
terference, control,  or  disposal  of  her  husband.  The  con- 
clusion at  which  we  have  arrived  is  not  in  conflict  with 
ErousTtop  V.  Shontz^  61  Wis.  204,  where  the  real  estate  upon 
which  farming  was  conducted  by  husband  and  wife  was  her 
sole  property,  and  she  was  held  liable  for  that  reason.  No 
partnership  was  claimed  to  exist.  Nor  is  it  opposed  in 
principle  to  Amdt  v.  Harshaw^  53  Wis.  269;  Dayton  v. 
Walsh,  47  Wis.  113;  BricUey  v.  Walker,  68  Wis.  564;  and 
Ba/rker  v.  Lynch,  75  Wis.  624, —  which  are  clearly  distin- 
guishable from  the  present  case.  The  necessary  result  is 
that  there  was  no  copartnership  estate  or  liabilities  of  Han- 
son &  Co.,  and  all  the  property  and  liabilities  were  those 
of  the  husband. 

2.  Inasmuch  as  the  property  in  question  was  the  sole 
property  of  Uanson,  the  execution  and  judgment  of  the 
defendant  entitled  him  to  impeach  the  validity  of  the  bill 
of  sale  under  which  the  plaintiff  claims.  The  bill  of  sale 
was  given  upon  the  trusts  contained  in  the  letter  from  Han- 
son to  the  plaintiff,  which  was  delivered  with  it,  namely: 
Jf'irst,  to  pay  the  plaintiff  its  debt ;  second,  to  pay  the  other 
creditors,  and  return  the  rest  to  Hanson  and  wife.  The 
bill  of  sale  was  therefore  a  voluntary  transfer  or  assignment 
of  the  stock  of  goods,  etc.,  in  question,  for  the  benefit  of  or 
in  trust  for  creditors  of  Hanson,  and  was  not  executed  in 
the  manner  prescribed  by  the  statute,  and  fell  directly 
within  the  condemnation  of  the  statute,  sec.  1694,  and  of 
sec.  1693a,  S.  &  B.  Ann.  Stats.,  because  it  gave  and  secured 
the  plaintiff  a  preference  over  all  other  creditors,  contrary 
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to  the  last-named  section.  The  documents  through  which 
the  plaintiff  claims  title  created  a  trust,  a  trustee,  Green, 
and  creditors  as  ceatuis  que  trustentj  with  an  ultimate  trust 
in  favor  of  Hanson  and  wife.  The  case  is  thus  brought 
clearly  within  the  adjudged  cases  of  Winner  v.  Hoyt^  66 
Wis.  227,  and  Maxwell  v.  Simonton,  81  Wis.  635.  The  claim 
of  title  of  the  plaintiff  was  therefore  frauduient  in  law,  and 
void,  no  matter  what  the  intentions  of  the  parties  were  j 
and  the  court  properly  directed  a  verdict  for  the  defendanL 
By  the  Court. —  The  judgment  of  t^he  circuit  court  la 
affirmed. 

On  the  subject  of  partuerehip  between  husband  and  wife  a  note  m 
published  with  the  case  of  OHkerson-Sloss  CommiMion  Co.  v,  SaltTiger 
(Ark.)  16 1*  R.  A,  620.— Rep. 


Kuehn,  Appellant,  vs.  The  City  of  Milwaukee,  imp.,  Re- 
spondent. 

November  17  ~  December  6, 189$, 

Ir^juries  tofisTiei'y:  Public  nuisance:  Injunction:  Parties. 

1.  The  dumping  of  garbage  by  a  city  into  waters  which  are  a  com m on 

fishery,  and  the  consequent  destruction  of  the  fishing  industry  in  a 
certain  locality,  wiU  not  be  restrained  at  the  suit  of  a  private  in  di- 
vidual who  has  no  special  privilege  or  right  to  fish  in  that  locality. 

2.  Damage  to  the  nets  of  the  plaintiff  and  the  kUling  of  fish  therein  on 

a  single  occasion  by  the  dumping  of  the  garbage,  no  danger  of  a 
repetition  of  injuries  of  the  same  character  by  like  means  being 
shown,  will  not  support  the  action  for  an  injunction. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

This  is  an  action  in  equity,  brought  by  the  plaintiff 
against  the  city  of  Milwaukee  and  one  Eichardson  to  re* 
strain  them  from  depositing  in  Lake  Michigan  the  garbage 
collected  in  said  city.    Eichardson  was  the  contractor  with 
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the  city  to  deposit  such  garbage  in  the  lake.  He  made  no 
answer  to  the  complaint,  and  no  farther  reference  need  be 
made  to  him. 

It  ia  alleged  in  the  complaint  and  certain  affidavits  pre- 
sented by  the  plaintiff  that  plaintiff  is,  and  for  thirty 
yeat^  and  more  last  past  has  been,  a  resident  and  taxpayer 
in  the  city  of  Milwaukee^  and  during  all  that  time  has  pur- 
sued the  avocation  of  a  fisherman,  occupying  as  his  fishing 
grounds  *'  a  place  about  twenty  or  more  miles  square,  situ- 
ated east  of  the  central  part  of  the  shore  line  of  the  city  of 
3filwauke€.^'^  That  on  or  about  December  30,  1891,  he  lo- 
cated and  placed  his  nets,  as  he  was  accustomed  to  do,  '*  in 
the  waters  of  Lake  Michigan,  at  the  point  aforesaid,"  and 
the  same  remained  there  until  January  5,  1892.  The  nets 
were  located  about  ten  miles  from  the  shore.  Th^at  at  and  be- 
fore the  above  dates  the  city  collected  garbage  accumulating 
therein,  and  dumped  it  into  the  lake  near  where  the  plaint- 
iff's nets  were  located,  and  such  garbage  was  driven  by  the 
winds  and  waves  into  and  upon  such  nets,  and  greatly 
damaged  the  same,  killing  the  fish  that  had  been  caught 
therein.  And,  further,  that  the  depositing  of  such  garbage 
in  the  lake  drove  the  fish  from  such  fishing  grounds,  and 
destroyed  the  plaintiff's  business,  as  well  as  that  of  all 
others  engaged  there  in  fishing.  The  complaint  contains 
many  averments  showing  that  the  dumping  of  such  gar- 
bage in  the  lake  created  a  public  nuisance. 

Tii©  answer  of  the  city  admits  the  dumping  of  the  gar- 
baq-e  in  the  lake,  but  alleges  that  it  was  only  a  temporary 
expedient  to  get  rid  of  it  until  some  better  plan  could  be 
ailopted  and  put  in  operation.  It  satisfactorily  appears 
that,  just  before  the  plaintiff's  nets  were  thus  injured,  the 
pcrsfvns  in  charge  of  the  city  garbage  boat  were  compelled 
by  stress  of  weather  to  empty  one  boatload  of  garbage 
more  directly  east  of  the  city,  and  nearer  the  shore,  than 
uj*uat  and  in  the  neighborhood  of  plaintiff's  nets. 
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On  the  complaint  and  certain  aflSdavits  the  plaintiff 
raoved  for  a  temporary  injunction  as  prayed  in  the  com- 
plaint The  answer  of  the  city  and  several  aflBdavits  were 
read  in  opposition  to  the  motion.  For  reasons  stated  in  a 
written  opinion  on  file,  the  circuit  coui-t  denied  the  motion. 
In  that  opinion,  after  stating  the  facts,  and  holding  that 
the  dumping  of  the  city  garbage  in  the  lake  created  a  public 
nuisance  of  a  most  grievous  character,  the  court  proceeded 
to  give  the  reasons  for  denying  the  motion,  as  follows: 
, "  But  has  the  plaintiff  shown  himself  entitled  to  have  this 
nuisance  abated  at  his  instance?  It  is  not  necessary  to  go 
beyond  this  state  for  instruction  upon  this  point.  Qur  own 
supreme  court  have  settled  the  law  as  to  the  cases  in  which 
a  private  citizen  may  sue  to  restrain  a  public  nuisance,  and 
in  which  he  may  not,  with  as  much  certainty  as  any  court 
in  the  country.  The  plaintiff  in  such  case  must  show  not 
only  that  he  is  affected  by  the  public  nuisance,  in  common 
with  the  other  citizens  of  the  state  or  of  the  neighborhood. 
He  must  show,  beyond  that,  that  he  is  affected  in  some  way 
different  from  other  citizens,  and  the  difference  must  be  a 
difference  in  kind,  and  not  a  difference  in  degree;  that  is  to 
say,  his  injury  must  differ  from  the  injury  generally  suf- 
fered, not  only  as  to  the  amount  of  injury,  but  as  to  the 
kind  of  injury,  suffered.  The  plaintiff  in  this  case  shows 
that  he  is  one  of  a  large  number  of  fishermen  affected  by 
this  alleged  nuisance,  and  it  is  abundantly  clear  that  he  has 
no  special  privilege  or  right  to  fish  in  Lake  Michigan ;  that 
every  other  man  who  is  so  disposed  may  become  a  fisher- 
man in  the  same  lake,  and  in  the  same  parts  of  the  lake, 
where  he  plies  his  vocation.  Furthermore,  he  shows  that 
a  very  considerable  number  of  men  are  so  engaged.  In  what 
respect  does  his  injury  differ  from  that  of  the  general  public? 
He  has  no  special  interest,  which  others  have  not,  affected  by 
this  nuisance.  He  has  no  property,  which  others  have  not, 
damaged  by  this  nuisance.    He  sets  up  no  riparian  rights  as 
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an  owner  of  a  portion  of  the  shore;  and,  in  short,  he  shows 
no  special  injury  to  himself  or  to  his  business  which  is  not 
common  to  all  the  fishermen  engaged  in  fishing  along  the 
west  shore  of  Lake  Michigan  and  in  the  neighborhood  of 
the  city  of  Milwaukee.  It  has  been  held  that  a  party  hav- 
ing the  right  to  travel  along  the  highway,  the  same  having 
been  obstructed,  can  bring  no  suit  to  abate  or  restrain  that 
nuisance  unless  he  is  thereby  prevented  from  having  access 
to  and  from  his  own  premises  situated  along  that  highway. 
No  matter  how  much  he  may  be  under  the  necessity  of 
traveling  the  highway,  still  he  cannot  bring  this  action  un- 
less he  has  occasion  to  use  the  highway  in  a  way  that  others 
have  no  occasion,  namely,  in  getting  to  and  from  his  own 
premises.  So,  too,  people  affected  by  the  pollution  of  the 
waters  of  the  river  can  none  of  them  bring  a  suit  of  this 
nature,  unless  it  be  one  whose  land  or  whose  permanent 
business  is  located  along  the  bank  of  the  river,  and  is  thus 
injured  in  a  manner  not  common  to  the  whole  public.  To 
be  brief,  however  glad  I  would  be  to  restrain  the  continu- 
ance of  this  great  nuisance,  which  is  already  dangerous,  and 
threatens  to  become  intolerable,  and  however  much  I  maj'' 
sympathize  with  the  solicitude  of  the  general  public  to  get 
rid  of  it,  1  must  hold  that  this  plaintiff  has  not  shown  him- 
self qualified  to  prosecute  this  action,  and  must  therefore 
refuse  the  injunction  prayed  for." 

The  plaintiff  appeals  from  the  order  denying  such  tem- 
porary injunction. 

Oeo.  E,  Sutherland^  for  the  appellant,  contended,  inter 
alia,  that  by  his  occupancy  of  certain  fishing  grounds 
plaintiff  came  to  possess  rights  which  others  did  not  pos- 
sess. He  acquired  a  qualified  property  in  the  thing  occu- 
pied (2  Kent,  Comm.  347),  and  the  destruction  of  his  occu- 
pancy was  a  special  damage.  The  least  injury  to  an 
individual,  such  as  an  expense  of  time  or  money  or  labor, 
entitles  the  plaintiff  to  maintain  the  action.    liose  v.  Miles,  4: 
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Maule  &  S.  101 ;  Mills  v.  Rally  9  Wend.  315 ;  Gould,  Waters, 
sec.  544;  Hudson  R.  R,  Co.  v.  Loeb,  7  Eobt.  423-424;  Knox  v. 
MayoTy  65  Barb.  405.  Every  individual  who  receives  actual 
damage  from  a  nuisance,  may  maintain  a  private  suit  for  his 
own  injury,  although  there  may  be  many  others  in  the 
same  situation.  Lansing  v.  Smithy  4  Wend.  25 ;  First  Bap- 
tist Church  V.  S.  cfe  T.  R.  Co.  5  Barb.  84;  Pierce  v.  Dart, 
7  Cow.  609;  Stetson  v.  Faxon,  19  Pick.  147;  Hughes  v. 
Reiser,  1  Bin.  463;  Wallrer  v.  Shepardson,  2/Wis.  384; 
Barnes  v.  Racine,  4  id.  454 ;  Oreene  v.  Nunnemacher,  36 
id.  50;  Pennoyer  v.  Allen,  56  id.  502;  Williams  v.  Smith, 
22' id.  594;  Mayor  v.  Baumherger,  7  Robt.  219.  As  to  the 
question  of  rights  acquired  by  the  temporary  occupancy  of 
public  waters,  see  Spokane  Mill  Co.  v.  Post,  50  Fed.  Eep. 
429;  Lincoln  v.  I)avis,  53  Mich.  375;  Peoples  I.  Co.  v. 
Steamer  Excelsior,  44  Mich.  229 ;  Woodman  v.  Pitman,  79 
Me.  456 ;  Hickey  v.  Hazard,  3  Mo.  App.  480 ;  Wood  v.  Fow- 
ler, 26  Kan.  682;  Brown  v.  Cunningham,  82  Iowa,  512. 
An  injunction  is  the  proper  remedy  to  restrain  the  corrup- 
tion of  waters.  Gould,  Waters  (2d  ed.),  sees.  121,  545, 546; 
Wood,  Nuisances,  sec.  777;  Oldaker  v.  Hunt,  31  Eng.  L.  & 
Eq.  503:  Haskell  v.  New  Bedford,  108  Mass.  208;  Brayton 
V.  FaU  River,  113  id.  218;  Boston  R.  M.  v.  Cambridge,  117 
id.  396;  Seaman  v.  Lee,  10  Hun,  607;  Pettigrew  v.  Evans- 
mile,  25  Wis.  223.  The  injunction  will  be  granted  to  pre- 
vent the  corruption  of  water  causing  any  injury  to  the 
plaintiflf  in  any  rightful  use  of  the  water,  as  by  rendering 
it  unfit  for  fish  to  live  in ;  and  the  same  rule  holds  whether 
the  waters  are  navigable  or  unnavigable.  Gould,  Waters, 
sec.  544;  Att'y  Gen.  v.  Kingston,  34  L.  J.  Ch.  481;  Cobb  v. 
Bennett,  75  Pa.  8t.  326.  This  court  has  practically  decided 
the  principle  contended  for.  Enos  v.  Hamilton,  27  Wis. 
256;  A.  C.  Conn  Co.  v.  Little  S.  V.  cfe  M.  Co.  55  id.  580. 

For  the  respondent  there  was  a  brief  by  Conrad  Krez, 
city  attorney,  and  F.  W.  SeeVy,  assistant  city  attorney,  and 
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the  cause  was  argued  orally  by  Mr,  Krez.  They  argued, 
among  other  things,  that  the  right  to  fish  in  Lake  Michi- 
gan is  a  right  comnion  to  all,  and  the  plaintiff  has  no  fur- 
ther or  greater  right  in  this  regard  than,  any  or  all  of  the 
citizens  of  Milwaukee.  Sloan  v.  BiemiUer^  34  Ohio  St.  492; 
Lincoln  v.  Davis,  53  Mich.  376.  Before  an  injunction  can 
be  sustained  in  behalf  of  the  plaintiflf,  he  must  show  a  spe- 
cial injury  to  himself  different  in  degree  and  kind  from  that 
suffered  in  common  by  the  public,  and  peculiar  to  himself. 
This  he  has  not  done.  1  High,  Inj.  sec.  762;  Houck  «. 
Wachter,  34  Md.  265;  Greene  v.  Nunnemacher,  36  Wis.  50- 
55;  Eno8  v.  Hamilton,  27  id.  256;  Clark  v.  C.  cfe  N,  W.  R. 
Co.  70  id.  593;  Barnes  v.  Racine,  4  id.  454;  G* Brien  v.  N.  & 
W.  R.  Co.  17  Conn.  372;  Zettel  v.  West  Bend,  79  Wis.  316. 

Lyon,  C.  J.  We  think  the  motion  for  a  temporary  in- 
junction was  properly  dented,  for  the  reasons  stated  in  the 
above  extract  from  the  opinion  of  the  learned  circuit  judge. 
Those  reasons  are  so  clearly  and  accurately  stated  therein 
that  but  little  need  be  added. 

Any  citizen  of  the  state  has  a  lawful  right,  in  common 
with  all  oth^r  citizens,  to  fish  in  the  waters  of  Lake  Michi- 
gan. Because  the  right  is  common  to  the  whole  public, 
such  waters  are  a  common  fishery.  Wright  v.  Mulvaney, 
78  Wis,  89.  Any  act  which  interferes  with  the  enjoyment 
of  that  right  in  any  particular  locality  may  be  a  nuisance; 
but,  if  it  affects  all  alike  who  fish  in  that  locality,  it  is  a 
public,  and  not  a  private,  nuisance,  and  no  private  indi- 
vidual can  maintain  an  action  in  equity  to  enjoin  its  con- 
tinuance. This  is  elementary  law,  recognized  and  enforced 
by  all  courts.  It  is  repeatedly  asserted  in  the  numerous 
cases  cited  by  the  learned  counsel  for  plaintiflf  in  support 
of  his  claim  that  an  injunction  ought  to  issue  in  this  case. 

The  injury  here  complained  of  is  the  damage  to  the  nets 
of  plaintiff,  and  the  killing  of  the  fish  which  had  been 
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caught  therein,  on  the  single  occasion  mentioned  in  the 
complaint,  and  the  destruction  of  the  fishing  business' in 
that  locality.  There  is  no  averment  that  the  plaintiff  ever 
before  placed  his  nets  where  he  placed  them  on  December 
30,  1891,  or  that  he  ever  intended  to  locate  them  again  in 
that  precise  place,  or  that  his  nets  had  been  thus  daniaged 
or  fish  therein  killed  at  any  other  time,  or  that  there  was 
any  danger  of  a  repetition  of  injuries  of  the  same  charac- 
ter by  like  means.  So  far,  then,  as  injury  to  such  prop- 
erty is  concerned,  whatever  remedy  at  law  the  plaintiff 
may  have  to  recover  damages  therefor,  it  is  clear  he  has 
none  in  equity. 

Neither  has  he  any  such  right  to  any  specific  portion  of 
the  lake  as  will  support  his  action  for  an  injunction.  The 
field  of  his  operations  contained  400  square  miles  or  more; 
and  there  is  nothing  in  the  motion  papers  to  show  that  he 
acquired,  by  occupancy  or  otherwise,  or  ever  attempted  to 
so  acquire,  any  rights  in  any  particular  portion  of  such 
field  which  did  not  belong  equally  to  every  other  citizen 
who,  finding  the  particular  place  vacant,  chose  to  locate 
his  nets  there. 

The  only  other  injury  of  which  the  plaintiff  complains  is 
the  destruction  of  the  fishing  industry  in  such  twenty  miles 
square  of  Lake  Michigan.  It  is  obvious  that  such  alleged 
injury  is  common  to  every  person  engaged  in  fishing  in 
that  territory.  The  case  shows  that  there  are  many  such 
persons. 

Many  of  the  cases  cited  by  counsel  for  plaintiff  have 
been  examined.  It  is  believed  that  none  of  them  conflict 
with  the  views  herein  expressed.  They  relate  to  the  inter- 
ruption of  the  use  of  navigable  streams  for  the  transpor- 
tation of  private  property;  to  conflicting  claims  to  ice 
formed  in  such  streams;  and  to  conflicting  questions  of 
riparian  rights ;  and  nearly  all  of  them  are  actions  at  law 
for  damages.     As  already  observed,  we  find  nothing  in  any 
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of  them  in  conflict  with  the  rales  of  law  above  indicated, 
which  controlled  the  decision  of  the  circuit  court.  Such 
decision  is  the  more  satisfactory  in  view  of  the  fact  that 
the  city  has  ceased  entirely  to  dump  its  garbage  into  the 
lake,  and  has  made  other  and  permanent  arrangements  for 
the  disposition  of  it.  At  least,  it  was  so  stated  in  the 
argument,  and  not  denied. 

By  the  Court. —  The  order  of  the  circuit  court  denying  the 
injunction  is  affirmed. 


Milwaukee  Steamship  Company,  Eespondent,  vs.  The  Onr 
OF  Milwaukee,  Appellant. 

November  17  —  December  6, 189t 

Taxation:  Principal  office  of  corporation. 

1.  Sea  1772^  R  S.,  providing  that  articles  of  incorporation  shall  state 

"  the  name  and  location  "  of  the  corporation,  does  not  authorize  them 
to  fix  the  place  where  its  principal  office  shall  be. 

2.  Tlie  articles  of  incorporation  of  a  company  owning  and  employing  a 

large  number  of  vessels  on  tl^e  great  lakes  stated  that  it  should  have 
its  principal  office  in  the  town  of  L.,  near  the  city  of  Milwaukee 
It  had  in  such  town  an  office  in  ^hich  the  stockholdei's  held  their 
annual  and  special  meetings  and  the  directors  held  their  annual 
meetings,  but  all  its  other  business  was  transacted  at  the  office  of 
its  president  and  secretary,  who  were  insurance  and  vessel  agents, 
in  the  city  of  Milwaukee.  Held,  that  for  the  purposes  of  taxation 
its  *'  principal  office  or  place  of  business  "  (sec.  1041,  R  S.)  was  in 
the  city  of  Milwaukee. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

Action  to  recover  the  amount  of  taxes  paid  under  pro- 
test. The  facts  are  suflBciently  stated  in  the  opinion.  The 
defendant  appeals  from  a  judgment  in  favor  of  the  plaintiff. 

For  the  appellant  there  was  a  brief  by  Conrad  Krez^  city 
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attorney,  and  V,  W.  Seely^  assistant  city  attorney,  and  oral 
argument  by  Mr.  Krez. 

For  the  respondent  there  was  a  brief  by  Van  Dyke  <& 
Van  Dykey  and  oral  argument  by  O.  D.  Van  Dyke.  They 
contended,  inter  alia,  that  under  existing  statutes  the  per- 
sonal property  of  the  plaintifif  corporation  is  properly  as- 
sessable only  in  the  assessment  district  where  it  is  located 
by  its  articles  of  organization.  R  S.  sees.  1040, 1041, 1772, 
1748,  subd.  4.  Substantially  the  same  language  as  is  used 
in  sec.  1041,  R.  S.,  is  found  in  sec.  15,  ch.  15,  R.  S.  1849, 
and  sec.  13,  ch.  18,  R  S.  1858.  Identically  the  same  lan- 
guage as  is  found  in  the  revised  statutes  of  1849  and 
1858  is  found  in  the  statutes  of  New  York  (1  R  S.  389, 
sec.  6),  and  it  is  fair  to  assume  that  it  was  borrowed  from 
New  York.  Since  its  adoption  here  it  has  been  repeatedly 
construed  in  New  York.  Western  Traftsp.  Co.  v.  Scheu,  19 
N.  Y.  408;  Oswego  S,  F.  v.  Dolloway,  21  id.  449;  Union  8. 
Co.  V.  Buffalo^  82  id.  351.  Substantially  the  same  statutory 
provisions  and  the  same  construction  thereof  are  found  in 
Ohio  and  in  Connecticut.  Pelton  v.  Transp.  Co.  37  Ohio 
St.  450;  Middletovm  F.  Co.  v.  Middletowny  40  Conn.  65. 

OrtoNj  J.    The  following  facts  are  substantially  stated  in 
the  complaint: 

The  plaintiff  is  a  corporation  of  this  state,  and  is  con- 
ducting the  business  of  owning  and  employing  steam  and 
sail  vessels  in  the  general  freighting  business  on  the  lakes 
and  navigable  waters  connecting  them,  and  at  the  times 
herein  mentioned  owned  a  large  number  of  such  vessels, 
and  employed  them  in  carrying  cargoes  of  iron  ore  and 
other  cargoes  between  points  and  places  on  buid  lakes.  In 
its  articles  of  organization,  duly  made  and  filed,  it  is  certi- 
fied and  declared,  in  accordance  with  sec.  1772,  R.  S.,  that 
"the  name  of  said  corporation  shall  be  the  Milwaukee 
Steamship  Company;  it  shall  be  located  in  and  have  its 
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principal  oflBce  in  the  town  of  Lake,  in  Milwaukee  county, 
but  may  transact  business  in  and  locate  such  bradch  otBce 
or  oflBces  at  such  place  or  places  in  any  part  of  the  state,  or 
any  of  the  states,  as  may  be  necessary  or  convenient  and 
shall  be  designated  by  the  board  of  directors."  At  all  times 
herein  mentioned  the  plaintiff  had  and  n^aintained  an  office 
111  a  building  in  the  town  of  Lake,  in  said  county,  outside 
the  city  of  Milwaukee^  upon  which  said  building  was  a  sign 
lioaring  the  inscription,  "  Office  of  the  Milwaukee  Steam- 
sbi])  Company,"  at  which  office  in  said  building  the  stock- 
holders of  the  plaintiflf  held  their  annual  meetings  for  the 
i.*lcction  of  directors,  and  also  such  occasional  special  meet- 
ings as  were  necessary;  and  there  the  directors  of  said 
phiintiff  held  their  annual  meeting  for  the  election  of  offi- 
cers, but  no  other  business  of  said  company  was  ever  trans- 
acted  at  said  place.  And  at  all  other  times  said  office 
remained  in  charge  of  John  Saveland,  the  plaintifiTs  assist- 
nnt  secretary,  who  at  all  times  resided  in  said  building  in 
which  said  office  was  located. 

The  manner  in  which  the  plaintiflTs  vessels  were  em- 
ployed was  as  follows :  David  Vance  and  Frank  L.  Vance, 
copartners  under  the  firm  name  of  David  Vance  &  Co.,  and 
engaged  in  business  as  fire  and  marine  insurance  agents 
and  vessel  agents,  had  an  office  in  the  Third  ward  of  said 
city  of  Milwaukee^  in  which  was  conducted  the  business  of 
said  firm  of  David  Vance  &  Co.  The  said  firm  acted  as 
the  agents  for  plaintiff's  vessels  among  others,  and  as  such 
agents  usually  chartered  them  before  the  opening  of  navi- 
gation in  each  year  for  such  season,  or  for  a  number  of 
consecutive  trips.  The  vessels  so  chartered  have  been 
priucipally  employed  in  carrying  iron  ore  from  Escanaba 
and  Ashland  to  Lake  Erie  ports,  with  occasional  return 
cargoes  of  coal.  The  masters  of  said  vessels  attended  to 
the  details  of  the  business  of  the  same  under  their  com- 
]nand,  collecting  freight,  paying  the  usual  running  expenses, 
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and  remitting  the  balance  to  the  said  firm  as  agents  for 
such  vessels.  The  said  firm  of  David  Vance  &  Co.,  as 
agents,  kept  an  account  of  the  moneys  so  received  and  such 
disbursements  as  they  made  on  account  of  said  vessels,  aYid 
accounted  therefor  to  the  plaintiff  annually,  or  as  required. 
At  all  said  times  said  David  Vance  was  president,  and  said 
Frank  L.  Vance  was  secretary,  of  the  plaintiff  company, 
and  David  Vance  &  Co.  were  the  plaintiffs  agents;  and 
the  secretary  kept  an  account  of  the  net  earnings  of  the 
vessels  and  of  the  dividends  made  and  paid  from  time  to 
time.  At  all  said  times  the  plaintiff  employed  no  clerks, 
bookkeepers,  or  office  help,  and  did  not  have  or  occupy  any 
office  in  the  city  of  Milwaukee^  and  did  not  in  any  manner 
contribute  to  the  payment  of  the  rent  of  said  oflBce. 

In  the  year  1890  all  the  vessels  owned  by  the  plaintiff, 
and  employed  as  aforesaid,  were  assessed  for  the  purpose 
of  taxation  in  said  town  of  Lake,  on  the  17th  day  of  De- 
cember, 1890;  and  the  plaintiff  duly  paid  to  the  town  treas- 
urer of  said  town  all  the  state,  county,  school,  and  town 
taxes  levied  pursuant  to  the  assessment  aforesaid  in  that 
year.  •  In  said  year  1890  the  assessor  of  the  Third  ward  of 
the  city  of  Milwaukee  also  listed  said  vessels  for  assessment 
for  the  purpose  of  taxation  in  said  Third  ward,  and  the 
said  vessels  were  assessed  in  said  ward,  and  the  city  tax 
hereinafter  mentioned  levied  against  the  plaintiff  thereon, 
notwithstanding  the  plaintiff  duly  protested  against  the 
same  before  the  assessor  and  board  of  review:  On  the  31st 
day  of  March,  1891,  the  chief  of  police  of  the  city  of  Mil- 
waukee^ having  the  warrant  authorizing  him  to  collect  the 
delinquent  city  taxes,  demanded  the  payment  of  said  tax 
so  levied  against  the  plaintiff  in  respect  to  said  vessels,  and, 
the  plaintiff  refusing  to  pay  the  same,  said  officer  levied 
upon  property  of  the  plaintiff  to  satisfy  the  same,  where- 
upon the  plaintiff,  under  coercion  of  said  levy,  to  save  its 
property,  and  under  protest,  paid  the  city  taxes  and  charges 
Vol.83  — 88 
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in  the  sum  of  $798.37 ;  and  said  "sum  has  been  covered  into 
the  treasury  of  said  city. 

Judgment  against  the  defendant  is  prayed  for  the  sum 
of  $798.24  and  interest,  besides  costs. 

The  defendant,  by  answer,  either  admits  or  alleges  igno- 
rance of  the  main  facts  set  forth  in  the  complaint,  and 
avers  on  information  and  belief  that  at  all  the  times  men- 
tioned in  the  complaint^the  plaintiff  had  kept  and  main- 
tained an  office  in  the  Third  ward  of  the  city  of  Milwaukee^ 
at  w^hich  said  office  t;he  plaintiff  kept  its  officers'and  clerks, 
all  of  its  general  and  principal  books  of  account,  and  its 
stock  book;  and  there  its  officers  transacted  all  of  its  busi- 
ness, except  as  hereinbefore  admitted,  and,  save  the  annual 
election  of  directors  and  officers  and  special  meetings  of 
stockholders,  no  other  bDsiness  was  done  or  transacted  by 
the  plaintiff  at  its  said  office  in  the  town  of  Lake;  and  at 
all  times,  save  at  the  times  of  said  elections  and  meetings, 
said  office  in  the  town  of  Lake  remained  closed,  and  that 
no  books  of  account,  or  any  stock  book,  were  ever  kept  in 
or  taken  to  said  office. 

It  will  be  seen  that  in  respect  to  these  two  offices  of  the 
company  the  answer  does  not  much  enlarge  the  averments 
of  the  complaint.  The  complaint  states  that  no  business 
was  done  in  the  office  of  the  town  of  Lake  except  the  an- 
nual and  special  meetings  of  the  stockholders  for  the  elec- 
tion of  directors,  and  the  annual  meeting  of  the  directors 
to  elect  officers ;  "  and  no  other  business  of  said  company 
was  ever  transacted  at  that  place."  The  office  in  the  Third 
ward  of  the  city  of  Milwaukee  was  kept  by  David  Vance, 
the  president,  and  Frank  L.  Vance,  the  secretary,  of  the 
company;  and  they  were  also  vessel  agents,  and  acted  for 
plaintiff's  vessels,  and  chartered  them  each  year,  or  for 
consecutive  trips.  The  captains  of  the  vessels  remitted  to 
them  there  the  balances  after  paying  the  running  expenses. 
The  secretary  of  the  company  kept  there  an  account  of  the 
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net  earnings  of  the  vessels  and  the  dividends  made  and 
paid  from  time  to  time.  David  Vance  &  Co.  were  the 
plfiintiflF's  agents  at  all  times  at  that  office,  and  kept  an  ac- 
count there  of  the  moneys  received  and  the  disbursements 
made  on  account  of  said  vessels,  and  accounted  to  the 
plaintiff  annually  therefor.  It  is  a  fair  inference  from  the 
complaint  that  all  the  business  SiXid  financial  affairs  of 
the  company  were  transacted,  and  accounts  thereof  kept, 
and  everything  done  by  the  company  that  required  an 
office,  except  the  said  election  meetings,  was  done  at  said 
office  in  the  Third  ward  of  the  city.  The  answer  states 
that  the  plaintiff  kept  its  offices  and  clerks,  all  of  its  gen- 
eral and  principal  books  of  account,  and  its  stock  book,  and 
transacted  all  the  business  of  the  company  at  the  Third 
ward  office,  except  only  such  election  meetings;  and  that 
at  all  other  times  the  office  in  the  town  of  Lake  remained 
closed.  There  is  but  little,  if  any,  difference  between  the 
complaint  and  answer  as  to  what  was  done  at  these  two 
offices. 

The  plaintiff  moved  to  strike  the  answer  from  the  files, 
on  the  ground  of  its  frivolousness,  and  the  court  granted 
the  motion.  In  present  practice  this  is  the  same  in  effect 
as  sustaining  the  demurrer  on  the  ground  that  the  answer 
does  not  state  a  defense  to  the  action.  The  court  entered 
an  order  not  only  granting  the  motion,  but  for  judgment 
in  favor  of  the  plaintiff  on  the  pleadings,  without  leave  to 
answer  over,  and  rendered  judgment  for  the  plaintiff. 

We  shall  treat  the  order  as  in  effect  sustaining  the  de- 
murrer to  the  answer.  The  only  question  presented  is, 
Was  "  the  principal  office  or  place  of  business"  of  this  cor- 
poration in  the  Third  ward  of  the  city  of  Milwaukee,  where 
its  property  was  assessed  for  the  purpose  of  taxation?  If 
so,  that  shall  be  held  to  be  its  residence  for  such  purpose. 
Sees.  1040,  1041,  R.  S. 

In  view  of  the  contention  of  the  learned  counsel  of  the 
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respondent  that  its  "  principal  oflBce "  is  fixed  by  law  in 
the  town  of  Lake,  it  mast  be  observed  that  the  statute 
(sec.  1772,  R  S.)  provides  that  the  corporation,  in  its  arti- 
cles of  incorporation,  shall  state  "the  name  and  location  of 
such  corporation."  The  articles  of  this  company  go  fur- 
ther, and  state  also  "  that  its  principal  office  shall  be  in  the 
town  of  Lake,"  or  "it  shall  have  its  principal  office"  at  that 
place.  This  is  unauthorized  by  the  statute,  and  of  course 
of  no  eflfect.  Its  "location,"  whatever  that  may  mean, 
may  or  may  not  have  been  properly  stated,  but  as  to  the 
place  of  its  principal  office  the  articles  are  simply  void. 

As  a  legal  conclusion  from  the  facts  stated  in  the  com- 
plaint and  answer  there  would  seem  to  be  no  doubt  thftt 
the  principal  office  or  place  of  business  of  the  plaintiff  com- 
pany, when  its  property  was  assessed,  was  in  the  Third 
ward  of  the  city  of  Milwaukee.  That  was  the  office  of  its 
president  and  secretary  and  vessel  agents.  There  the  ac- 
counts were  kept  of  all  the  business  of  the  company,  the 
net  earnings  were  returned  to  that  office,  and  the  dividends 
were  there  made  and  paid,  and  the  vessels  chartered. 
There  the  receipts  and  disbursements  of  all  moneys  were 
made,  and  the  account  thereof  kept.  All  the  account  and 
stock  books  were  kept  there.  In  short,  all  the  business, 
financial  or  otherwise,  of  the  company  was  done  there. 
The  election  of  directors  and  officers  was  held  at  that  house 
in  the  town  of  Lake,  and  at  all  other  times,  as  an  office  for 
any  purpose,  it  was  closed.  It  could  scarcely  be  seriously 
contended  that  the  "  principal  office  or  place  of  business  of 
the  company"  was  in  the  town  of  Lake,  or  was  not  in  the 
Third  ward  of  Milwaukee. 

The  recent  case  of  Detroit  Transp.  Co.  v.  Board  of  As- 
sessors, 91  Mich.  382,  is  strongly  in  point  with  this  case.  In 
that  case  the  property  assessed  was  vessel  property  in. the 
business  of  transportation  on  the  lakes.  In  the  articles  of 
association  it  was  stated  "  that  the  office  for  the  transaction 
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of  the  business  of  said  corporation  shall  be  in  the  township 
of  Hamtramck,  in  the  county  of  Wayne,  and  state  of  Mich- 
igan." The  oflBce  in  said  township  was  at  the  residence  of 
one  Vorhees,  a  short  distance  out  of  the  city  of  Detroit, 
and  on  one  end  qf  the  stoop  there  was  a  small  tin  sign  with 
the  corporate  name  on  it.  No  business  was  ever  done  there 
except  the  election  of  directors  and  officers  as  in  this  case. 
After  the  enlargement  of  the  corporate  limits  of  Detr6it, 
so  as  to  include  the  residence. of  Vorhees,  the  company 
amended  its  articles  and  moved  its  sign  and  office  to  the 
house  of  one  David  Whitney  in  said  township;  but  nothing 
else  was  ever  done  there  by  the  company  except  ^ch  elec- 
tions may  have  been  held  there.  All  the  officers  and  agents 
of  the  company  resided  and  did  business  in  the  city  of  De- 
troit ;  and  the  books  of  the  company  were  kept  there,  and  it 
receives  and  pays  out  money  there,  and  the  general  manager 
of  the  company  has  his  office  there.  The  Michigan  statute 
provides  that  "all  corporate  property  shall  be  assessed  to 
the  corporation  as  to  a  natural  person  in  the  name  of  the 
corporation.  The  place  where  its  principal  office  in  this 
state  is  situated  shall  be  deemed  its  residence,"  That  stat- 
ute does  not  differ  essentially^  from  our  own.  The  court 
held  that  the  principal  office  of  the  company  was  in  the  city 
of  Detroit  for  the  purpose  of  assessment  of  its  property. 
In  that  case  all  the  authorities  cited  by  the  plaintiff's  coun- 
sel are  reviewed  and  held  inapplicable,  except  Union  Steamr 
hoot  Co.  V.  BuffalOy  82  N.  Y.  351,  and  Pelion  v.  Tran^p,  Co. 
37  Ohio  St.  450.  In  Western  Transp.  Co.  v.  Scheu,  19  N.  Y. 
408,  and  Oswego  Starch  Factory  v.  DoUoway^  21  N.  Y.  449, 
cited  in  respondent's  brief,  it  was  held  that  the  articles  of 
association  fixing  "  the  principal  office  or  place  for  transact- 
ing the  financial  concerns  of  the  company  "  were  according 
to  the  statute,  and  therefore  conclusive.  And  so  it  may  be 
said  of  the  two  above-excepted  cases  also.  In  the  first  of 
said  cases  the  language  in  the  articles  of  association  is 
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slightly  different  from  the  statute,  but  the  court  held  that 
it  was  not  materially  different,  and  therefore  conclusive. 
In  the  last  of  said  excepted  cases  the  articles  were  author- 
ized by  the  statute,  and.  held  conclusive  of  the  question  of 
the  residence  of  the  company  for  the  purpose  of  taxation. 
If  the  articles  of  associatiou  of  this  company  had  stated 
that  its  "principal  oflBce  or  place  of  business"  was  at  said 
house  in  the  town  of  Lake,  and  the  statute  had  provided 
that  the  articles  should  contain  the  principal  office  or  place 
of  business  of  the  corporation,  I  am  not  prepared  to  inti- 
mate that  it  would  be  conclusive  of  the  question,  notwith- 
standing the  above  authorities.  It  would  seem  to  give  to 
a  corporation  the  power  to  fix  conclusively  the  place  of  its 
principal  office  or  place  of  business  falsely,  to  evade  taxa- 
tion in  the  place  where  its  principal  office  or  place  of  busi- 
ness actually  and  really  is,  when  no  other  taxpayer  has 
such  a  right  or  power.  The  rule  of  taxation  must  be  uni- 
form in  this  state.  But  the  question  is  not  before  us  in 
this  case,  for  our  statute  does  not  authorize  the  articles  to 
contain  the  "  principal  office  "  of  the  company,  but  only  its 
"location."  That  word  is  not  the  same  in  language  or 
meaning  as  the  words  "  principal  office  or  place  of  business." 
If  required  to  say  what  the  word  "  location  "  here  means,  I 
would  say  it  probably  means  that  its  name  shall  be  loccUized^ 
as  in  this  case  the  "  Steamship  Company  "  is  mado  wrongly, 
by  its  location,  the  ^^ Milwaukee  Steamship  Company."  By 
its  location  it  is  not  a  Milwaukee  company,  and  perhaps 
ought  to  be  called,  according  to  its  articles,  "Town  of  Lake 
Steamship  Company."  The  words  of  the  statute,  or  their 
obvious  equivalents,  should  be  used  in  the  articles,  to  have 
the  eflfect  to  determine  the  place  where  the  corporation  is 
to  be  assessed  on  its  property  by  force  of  the  articles  them- 
selves against  the  real  facts.  There  is  nothing  in  this  case 
to  break  the  force  of  the  overwhelming  evidence  that  the 
principal  office  and  place  of  business  of  this  corporation 
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was  within  the  Third  ward  of  the  city  of  Milwaukee.  The 
company  was  rightfully  and  properly  assessed  at  that  place 
on  its  property,  and  liable  to  pay  the  taxes  thereon  as  there 
assessed.  The  motion  should  have  been  denied,  or  the  de- 
murrer overruled. 

B^j  the  Court, —  The  judgment  of  the  circuit  pourt  is  re- 
versed, and  the  cause  remanded  for  a  new  trial  therein. 


Berg,  Eespondent,  vs.  The  City  of  Milwaukee,  Appellant. 

November  18  —  December  6, 189 f, 

MunicipcU  corporations:  Injury  from  defective  ndewalh:  Contributory 
negligence:  Court  and  jury. 

1,  The  sidewalk  of  one  street  in  a  city  was  from  twenty-one  inches  to 

three  feet  higher  than  the  sidewalk  of  another  at  their  intersection, 
and  in  passing  from  one  to  the  other  there  was  a  step  about  half- 
way down.  Plaintiff,  who  was  sixty-six  years  old  and  was  carry- 
ing on  his  shoulder  a  heavy  basket,  while  attempting  to  go  down 
from  the  higher  to  the  lower  sidewalk  missed  the  step  and  fell. 
It  was  dark  at  the  time,  the  street  light  being  extinguished,  itpon 
the  evidence  showing  these  facts,  it  is  held  that  the  questions 
whether  the  sidewalk  was  insufiScient  or  out  of  repair  at  the  time 
and,  if  so,  whether  such  defect  was  the  cause  of  plaintiff's  injury, 
were  properly  submitted  to  the  jury. 

2.  The  court  charged  the  jury  that  there  was  testimony  that  when 

plaintiff  reached  a  point  near  the  steps  he  ''  calculated  his  distance 
from  the  upper  step  and  thought  he  had  another  step  to  take  upon 
the  sidewalk,  and  was  mistaken  as  to  that,  and  so  fell  down  the 
steps,*'  and  that  if  such  was  the  fact  he  was  not  thereby  chargeable 
with  contributory  negligence.  Held  error,  as  taking  from  the  jury 
a  question  which  should  have  been  submitted  to  them. 
8.  A  charge  that  if  the  plaintiff  was,  at  the  time,  using  his  best  judg- 
ment, and  it  turned  out  that  in  so  doing  he  had  fallen  into  an  error, 
that  was  not  to  be  imputed  to  him  as  negligence,  is  held  erroneouii, 
as  stating  a  wrong  standard  of  the  care  required  of  him. 
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4.  The  rule  that  one  who,  in  the  preaence  of  imminent  danger,  is  com- 
pelled immediately  to  chooee  between  different  linee  of  action  is  not 
guilty  of  contributory  negligence,  as  matter  of  law,  merely  because 
he  did  not  chooee  the  best  means  of  escape,  is  not  applicable  where 
he  voluntarily  or  negligently  put  himself  in  the  dangerous  po- 
sition. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

This  action  was  commenced  May  10, 1890,  to  recover* 
damages  for  personal  injury  sustained  by  the  plaintiff,  and 
alleged  to  have  been  received  by  reason  of  a  defective  and 
insufHcievnt  sidewalk  at  the  southwest  corner  of  the  inter- 
section of  Third  and  Wells  streets,  in  the  defendant  city, 
while  walking  thereon,  on  January  5,  1889,  and  that  the 
plaintifiF  caused  a  written  notice  of  such  injury  and  such 
defect,  as  required  by  the  statute,  to  be  served  upon  the 
city  clerk,  March  9, 1889,  wherefore  he  prays  judgment  for 
$5,000  damages. 

The  answer  consists  of  denials  and  counter  allegations, 
and  alleges,  in  effect,  that  the  sidewalk  on  Third  street  was 
higher  than  that  on  Wells  street  at  said  intersection,  and 
that  the  plaintiff  well  knew  the  facts,  and  that  the  accident 
occurred  about  6  o'clock  in  the  morning,  and  was  caused  by 
the  plaintiff's  own  negligence  and  want  of  ordinary  care, 
and  not  otherwise,  and  that  such  negligence  and  want  of 
ordinary  care  on  the  part  of  the  plaintiff  contributed  to  the 
injuries  which  he  so  received. 

At  the  close  of  the  trial,  the  jury,  under  the  charge  of 
the  judge,  returned  a  special  verdict  to  the  effect  (1)  that 
the  intersection  of  the  south  sidewalk  of  Wells  street  with 
the  west  sidewalk  of  Third  street  was  not  in  a  reasonably 
safe  condition  at  the  time  when  the  injury  was  sustained ; 
(2)  that  the  plaintiff's  injury  was  occasioned  b}^  the  fact 
that  said  intersection  of  said  sidewalks  at  that  point  was 
not  in  a  reasonably  safe  condition;  (3)  that  the  plaintiff 
was  in  the  exercise  of  ordinary  care  at  the  time  he  sustained 
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the  injury  in  question;  (5)  that  the  plaintiflf  was  damaged, 
in  consequence  of  said  injury,  in  the  sum  of  $5,000;  (6)  that 
the  jury  find  for  the  plaintiflf.  From  the  judgment  on  such 
verdict  in  favor  of  the  plaintiflf,  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Conrad  Krez^  city 
attorney,  and  F.  TT.  Seely^  assistant  city  attorney,  and  oral 
argument  by  Mr,  Seely. 

For  the  respondent  there  was  a  brief  by  JMub  E.  Tioeh\ 
attorney,  and  Geo.  El  Sutherland^  of  counsel,  and  oral  argu- 
ment by  Mr.  Sutherland. 

Cassoday,  J.  It  appears  from  the  record,  in  eflfect,  that 
Wells  street  runs  east  and  west  in  the  defendant  city ;  that 
Third  street  crosses  Wells  street  at  right  angles;  that  at 
the  time  of  the  accident,  January  5,  1889,  the  sidewalk  on 
the  west  side  of  Third  street,  at  its  intersection  with  the 
sidewalk  on  the  south  side  of  Wells  street,  was  somewhere 
from  twenty-one  inches  to  three  feet  higher  than  said  side- 
walk on  Wells  street ;  that  in  passing  from  said  Third  street 
sidewalk  down  onto  said  Wells  street  sidewalk  there  was 
one  step  about  halfway  down ;  that  the  plaintiflf  at  that 
time  was  nearly  sixty-six  years  of  age,  and  lived  with  his 
son,  a  baker,  on  the  west  side  of  Third  street,  and  some 
distance  north  of  Wells  street;  that  about  half  past  5 
o'clock  on  the  morning  in  question  he  started  from  his 
son's  bakery  carrying  a  basket  of  bread  weighing  about 
twenty-five  pounds  on  his  right  shoulder,  and  went  south 
on  the  sidewalk  on  the  west  side  of  Third  street  to  and 
across  Wells  street;  that,  in  attempting  to  go  down  on  to 
the  sidewalk  on  the  south  side  of  Wells  street,  he 'imag- 
ined he  was  carefully  stepping  onto  the  step  mentioned, 
but  missed  it  and  fell  forward,  and  was  injured ;  that  at 
the  time  the  street  light  had  been  extinguished,  and  it  was 
dark.  We  are  constrained  to  hold  that  the  evidence  was 
suflBcient  to  justify  the  court  in  submitting  to  the  jury  the 
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question  whether  the  locus  in  qju>^  or  the  intersection  of 
the  sidewalks  in  question,  was  insuflBcient  or  out  of  repair 
at  the  time  mentioned,  and,  if  so,  whether  such  defect  was 
the  cause  of  the  plaintiffs  injury.  Upon  that  point  the 
court,  among  other  things,  charged  the  jury,  in  effect,  that 
ordinarily  "the  question  of  a  defective  or  safe  highway  is 
a  question  of  fact  for  the  jury,  and  this  is  pre-eminently 
such  a  case." 

The  same  rule  is  equally  applicable  to  the  question  of 
contributory  negligence,  in  a  case  like  this.  The  court, 
among  other  things,  charged  the  jury  that  "  there  is  testi- 
mony tending  to  show  that,  when  he  reached  a  point  near 
the  steps  he  was  about  to  reach  on  this  declivity,  he  him- 
self calculated  his  distance  from  the  upper  step,  or  from  the 
first  step,  and  thought  he  had  another  step  to  take  upon  the 
sidewalk,  and  was  mistaken  as  to  that,  and  so  fell  down 
the  steps ;  and,  if  that  be  the  fact,  he  is  not  thereby  charge- 
able with  contributory  negligence."  This  was  taking  from 
the  jury  what  ought  to  have  been  submitted  to  the  jury. 
In  the  same  connection  the  court  charged  the  jury,  in 
effect,  that  if  the  plaintiff  was  at  the  time  "  using  his  best 
judgment,'*^  and  it  turned  out  that  in  doing  so  he  had  fallen 
into  an  error,  that  was  "  not  to  be  imputed  to  him^as  negli- 
gence." This  made  the  plaintiffs  best  judgment  the  stand- 
ard of  care  which  he  was  required  at  the  time  to  exercise, 
instead  of  the  well-established  standard  fixed  by  the  law. 
In  the  same  connection  the  court  charged  the  jury,  in  effect^ 
that  if  they  believed  from  the  evidence  that  the  plaintiff 
fell  by  reason  of  "  some  grievous  and  harmful  error "  of 
judgnient  on  his  part ;  "  that  being  in  the  exercise,  at  least, 
of  ordinary  care  and  prudence,  and  solely  by  reason  of  a 
miscalculation  on  his  part  as  to  the  distance  between  him 
and  the  steps  in  question,  you  will  not,  in  that  case,  find 
him  guilty  of  contributory  negligence.  You  will  not  find 
that  fact  to  constitute  a  want  of  ordinary  care."    This  was 
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a  misapplication  of  the  well-established  rule  "  that  wliere 
there  are  two  or  more  diflferent  lines  of  action,  any  one  of 
which  may  be  taken,  and  a  person  with  ordinary  skill,  in 
the  presence  of  immment  danger,  is  compelled  immediately  to 
choose  one  of  them,  and  does  sp  in  good  faith,  the  mere 
fact  that  it  is  afterwards  ascertained  by  the  result  that  his 
choice  was  not  the  best  means  of  escape  cannot  be  imputed 
to  him  as  negligence."  Schultz  v.  C.  <&  N.  W.  R.  Co.  44 
Wis.  638;  Gumz  v.  61,  SL  P.  <&  J/.  R.  Co.  52  Wis.  679; 
Stackm.an  v.  C  <&  N.  W.  E.  Co.  80  Wis.  433.  The  rule  cer- 
tainly has  no  application  where  a  person  voluntarily  and 
negligently  brings  injury  upon  himself,  or  puts  himself  in 
a  place  of  danger.  Liermann  v.  61,  M.  cfe  St.  P.  JR.  Co.  82 
Wis.  286;  Baltzer  v.  6'.,  M.  cfe  JST.  R.  Co.  ante,  p.  459. 

By  the  Court. —  The' judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  triaL 


Stein,  Appellant,  vs.  Benedict  and  others,  Respondents. 

November  18  —  December  6, 1892. 

Injunction:  Restraining  enforcement  of  judgment:  Principal  and  surety: 
Partnership:  Accounting:  Pleading:  Practice.  » 

■^ 

1.  The  collection  or  enforcement  of  a  judgment  rendered  in  the  circuit 

court  will  not  be  restrained  in  a  second  action  brought  for  that  pur- 
pose.   The  proper  proceeding  is  by  a  petition  in  the  original  action. 

2.  An  objection  in  such  second  action  to  the  jurisdiction  of  the  court, 

raised  by  the  demurrer  of  an  indispensable  party  defendant,  is  suf- 
ficient to  defeat  the  action. 

8.  A  formal  demurrer  is  not  waived  by  a  demurrer  ore  tenus,  especially 
if  it  presented  any  question  which  could  not  be  raised  by  the  latter. 

4.  Upon  the  dissolution  of  a  firm,  one  partner  retired  and  the  other 
formed  a  new  partnership  with  a  tliird  person.  The  new  firm 
agreed  to  save  the  retiring  partner  harmless  from  all  claims  then 
existing,  or  which  might  accrue  by  reason  of  anything  then  exist- 
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ingj  against  the  old  firm.  At  this  time  the  old  firm  owned  certain 
land,  subject  to  a  note  and  mortgage,  the  note  being  the  personal 
obligation  of  one  K.  for  which  the  firm  was  not  liable.  About  a 
week  after  the  execution  of  said  agreement  the  members  of  the  old 
firm  executed  their  joint  note  in  lieu  of  the  note  of  K.,  and  secured 
it  by  a  mortgage  of  said  land.  Held  that,  as  they  did  not  become 
liable  for  the  indebtedness  on  the  note  until  after  the  dissolution  of 
the  old  firm  and  the  execution  of  the  agreement  above  mentioned, 
there  is  nothing  to  show  that  the  new  firm  was  primarily  liable  for 
the  note  and  that  the  retiring  partner  was  liable  thereon  merely  as 
ft  surety.  A  general  averment  that  the  retiring  partner  was  merely 
a  surety  is  of  no  avail,  being  inconsistent  with  the  facts  specially 
alleged. 

5,  By  the  terms  of  said  agreement,  which  was  under  seal,  the  new  firm 

took  the  outstanding  accounts  due  to  the  old  firm,  and  was  to  col- 
lect the  same  and  apply  the  proceeds  to  the  payment  of  the  debts 
of  the  old  firm  and  pay  over  the  balance  to  the  members  of  the  old 
firm.  The  affairs  of  the  old  firm  were  ^ttled  and  adjusted  except 
as  to  such  accounts  and  as  to  the  land  above  mentioned.  Held,  that 
the  liability  of  the  partner  who  entered  the  new  firm  to  account  to 
the  retiring  partner  was  merged  in  said  agreement,  and  that  in 
respect  to  the  matters  embraced  therein  the  remedy  of  the  retiring 
partner  for  any  delinquency  of  the  new  firm  was  by  an  action  at 
law  on  the  agreement 

6,  lu  an  action  for  an  accounting,  a  complaint  alleging  that  defendants 

had  refused  to  allow  plaintiff  to  examine  the  books  containing  the 
accounts  of  the  transactions  in  question,  and  that  they  had  dealt 
u  of  airly  in  the  matter,  but  not  specifically  alleging  any  wrong- 
doing, or  that  plaintiff  had  ever  asked  defendants  to  account,  or 
that  they  had  refused  or  denied  their  liability  to  do  so,—  is  held  in- 
sufficient 

7,  A  judgment  defendant  cannot  have  the  enforcement  of  the  judgment 

restrained  on  grounds  which  were  available  to  him  as  a  defense  in 
the  action  in  which  it  was  rendered,  unless  he  shows  that  his  fail- 
ure to  set  them  up  in  that  action  was  the  result  of  accident^  fraud, 
or  mistake,  unmixed  with  negligence  on  his  part 

K  A  surety  cannot  have  the  enforcement  of  a  judgment  against  him 
aud  his  solvent  principal  restrained  on  the  ground  of  the  latter's 
primaiy  liability,  since  he  has  an  adequate  legal  remedy  by  paying 
the  debt  and  suing  the  principal  for  reimbursement 

9.  I  pon  a  demurrer  ore  terms  to  a  complaint  clearly  intended  as  a  com- 
plaint in  equity,  the  defendant  may  avail  himself  of  the  objection 
that  the  plain titf  has  an  adequate  remedy  at  law. 
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APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

The  plaintiff,  Stein^  brought  this  action  against  Henry 
Benedict^  Charles  H.  BeUa^k^  Philip  Stein,  and  James  M. 
Perdes  and  Thomas  J.  PereUs^  trustees  of  the  estate  of 
William  E.  Lamberton,  deceased,  and  Michael  Walsh^  sher- 
iff, etc.,  defendants;  and  his  complaint  is,  in  substance,  that 
the  defendants  Benedict  and  Stein  were  copartners  with 
him  as  merchants,  under  an  agreement  that  Philip  Stein 
should  be  special  partner,  and  contribute  $25,000,  Henry 
Benedict  the  sum  of  $35,000,  and  the  plaintiff  $25,000, 
profits  to  be  divided,  one  half  to  Benedict^  one  fourth  to 
Philip  Stein,  and  one  fourth  to  the  plaintiff;  Philip  Stein 
having  been  guarantied  by  his  copartners  the  sum  of  $2,500 
per  annum,  net  profits,  and  the  return  of  his  entire  original 
contribution;  the  losses  of  the  business  to  be  borne,  five 
eighths  by  the  defendant  Benedict^  and  three  eighths  by 
the  plaintiff.  November  30,  1887,  the  plaintiff  and  defend- 
ant Philip  Stein,  of  the  one  part,  and  the  defendants  Bene- 
dict and  BeUach^  of  the  other  part,  entered  into  an  agree- 
ment resulting  in  the  purchase  by  Benedict  and  Bellack  of 
the  merchandise,  furniture,  fixtures,  business,  and  good 
will  of  the  firm  of  Benedict  &  Co.,  for  the  sum  of  $20,000, 
paid  to  the  plaintiff,  and  the  reimbursement  of  the  defend- 
ant Philip  Stein  on  a  basis  agreed  upon,  after  a  settlement 
of  partnership  matters  and  accounts,  excepting  the  out- 
standing accounts  due  the  firm  and  certain  real  esta^  be- 
longing to  it  in  Mitchell,  S.  D.  The  outstanding  accounts 
were  to  be  collected  by  Benedict  and  Bellack j  and  applied, 
first,  to  the  payment  of  the  debts  of  the  firm,  and  the  sur- 
plus to  be  divided  among  the  copartners ;  the  said  Benedict 
and  BeUack  covenanting  that  they  did  assume,  and  would 
pay,  and  save  harmless  the  plaintiff  and  defendant  Philip 
Stein  from,  all  debts,  demands,  etc.,  owing  or  existing 
against  the  firm  of  Benedict  &  Co.,  etc.  That  afterwards, 
December  8,  1887,  plaintiff  and  defendants  Benedict  and 
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Philip  Stein  entered  into  an  agreement  whereby  his  con- 
nection with  the  partnership  was  terminated,  and  his  inter- 
est therein  extinguished ;  it  being  "  agreed  that,  in  consid- 
eration of  Cha/rUs  Stem  consenting  to  the  transfer  of  the 
assets  of  Henry  Benedict  &  Co.  to  said  Henry  Benedict  and 
Charles  R,  Bellack^  said  Benedict  should  pay  $25,000  to 
Philip  Stein."  That  the  real  estate  in  South  Dakota  was 
subject  to  a  mortgage  for  $10,000,  held  by  Marie  Stein,  and 
executed  by  a  former  owner  thereof,  which  had  been  re- 
duced by  payments  to  the  sum  of  $7,000, —  that  being  a 
debt  and  lien  upon  said  property, —  which  said  mortgage 
was  renewed  by  the  joint  note  and  mortgage  of  the  plaint- 
iff and  Henry  Benedict^  December  6,  1887,  payable  two 
years  after  its  date.  That  the  plaintiff  executed  the  said 
notej  but  was  liable  thereon  solely  as  surety  of  the  defend- 
ant Benedict^  and  that  it  was  primarily  the  debt  of  said 
Benedict  and  Bellack.  That  the  said  real  estate  was  al- 
io \ved  by  Benedict  to  be  idle  and  become  depreciated 
ant]  dilapidated,  but  still  being  of  the  value  of  upwards 
of  S6,000.  That  J,  M.  and  T.  J.  Perel^,  conspiring  with 
Benedict  to  oppress  the  plaintiflfy  purchased  the  note 
and  mortgage,  ostensibly  for  one  Levinson,  with  m()ney 
furnished  by  the  defendant  Benedict^  with  knowledge  of 
the  facts  aforesaid,  and  the  latter  transferred  it  to  said 
.L  M.  and  T.  J.  Pereles^  as  trustees  under  the  will  of 
^VilUam  E.  Lamberton,  deceased,  and  as  such  still  claim  to 
own  it.  That  they  combined  with  the  defendant  Benedict 
to  collect  the  note  and  mortgage  out  of  the  plaintiflPs  prop- 
erty, instead  of  enforcing  it  against  the  defendant  Benedict 
and  the  real  estate  upon  which  it  was  charged ;  the  said 
trustees  knowing  all  the  time  that  the  plaintiflf  was  not  lia- 
ble, in  equity,  for  the  whole  of  said  debt,  and  that  it  would 
bo  inequitable  to  collect  it  out  of  his  property.  That  Ben- 
etHety  whose  debt  it  really  was,  was  solvent,  and  had  suffi- 
cient property,  not  exempt,  out  of  which  the  same  could 
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be  collected,  as  said  trustees  well  knew;  but  on  the  ISth  of 
April,  1891,  they  procured  judgment  to  be  entered  and 
docketed  against  the  said  Henry  Benedict  and  the  plaintiff, 
on  said  note,  for  $7,572.83  damages  and  $33.30  costs,  in  the 
circuit  court  of  Milwaukee  county,  and  issued  execution 
thereon  to  the  defendant  WaJsh^  sheriflf  of  said  county. 
That  the  said  J.  M,  and  T.  J.  Perdes  had  notified  plaintiflf 
that  he  would  be  required  to  pay  the  whole  of  said  judg- 
ment, with  costs.  That  they  refused  to  transfer  the  said 
judgment  to  one  Louis  Stein  on  payment  of  the  amount 
thereof,  or  to  any  other  person,  insisting  that  they  would 
collect  it  of  the  plaintiflf,  and  refused  to  receive  one  half 
thereof,  offered  by  the  plaintiflf,  with  an  indemnity  for  all 
costs,  etc.,  if  they  would  collect  the  balance  from  the  de- 
fendant Benedict.  That  the  said  J.  M.  and  T.  J.  Perele^ 
were  about  to  cause  the  defendant  Walsh  to  levy  said  exe- 
cution and  collect  the  same  out  of  the  separate  property  of 
the  plaintiflf.  That  the  defendant  Benedict  and  the  defend- 
ants Perdes  were  in  conspiracy  against  the  plaintiflf,  and 
permitted  the  Dakota  property  to  remain  idle  and  unpro- 
ductive, and  the  said  Pereles  refrained  from  enforcing  the 
security  against  it,  at  the  instigation  of  Benedict^  and  to 
injure  and  oppress  the  plaintiflf.  That  Benedict  had  re- 
fused to  consent  to  a  sale  or  rental  of  the  premises,  although 
opportunities  had  oflfered,  for  a  suflBcient  sum  to  pay  said 
note  and  mortgage.  That  it  would  be  inequitable  to  re- 
quire the  plaintiflf  to  pay  any  part  of  the  judgment — Jirst^ 
because  the  defendants  Benedict  and  BeUacJc  assumed  and 
agreed  to  pay  it;  and,  second^  that  upon  an  accounting  of 
the  receipts  and  disbursements  made  by  the  defendants 
Benedict  and  Bellack  after  November  30,  1887,  in  the  col- 
lection of  the  outstanding  accounts,  notes,  and  demands 
then  duellenry  Benedict  ife  Co.,  and  an  ascertainment  of 
the  net  losses  of  the  firm  of  Benedict  &  Co.,  there  would  be 
due  to  the  plaintiflf  from  Ben^ict  and  BeUack  a  consider- 
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able  sura  over  and  above  the  amount  of  the  said  judgment, 
which  said  Benedict  and  Bellack  were  bound  to  pay.  That 
they  have  in  their  possession  the  account  of  moneys  col- 
lected by  them  on  claims  of  Henry  Benedict  &  Co.,  and  of 
disbursements  on  account  of  debts,  etc.,  owing  by  said  firm, 
so  that  the  plaintiff  cannot  state  the  same  particularly. 
And  the  plaintiff  alleged  that  Benedict  and  Bellack  "  have 
in  many  instances  and  in  many  cases  sacrificed  and  wasted^ 
for  their  own  advantage,  the  valid  and  substantial  claims 
which  were  due  to  the  said  firm  of  Benedict  &  Co.,  but  the 
plaintiff  does  not  know  and  cannot  stAte  the  particular 
items  so  sacrificed  and  wasted,  but  alleges  that  there  will 
be  a  substantial  sum  found,  upon  an  accounting,  for  which 
the  defendants  Benedict  and  Bellack  should  account  to  the 
plaintiff"  by  reason  thereof,  and  that  the  plaintiff  had  de- 
manded from  the  defendant  Benedict  an  accounting  and 
inspection  of  the  books  of  said  firm,  which  had  been  at  all 
times  refused. 

The  plaintiff  prayed  (1)  for  an  injunction  restraining  the 
levy  of  said  execution  upon  his  property  until  the  property 
of  the  defendant  Henry  Benedict  had  been  levied  upon  and 
exhausted,  and  against  the  enforcement  of  said  judgment 
against  plaint iflTs  property ;  (2)  that  he  have  judgment  that 
Benedict  and  Bellack  are  primarily  liable,  as  principals,  for 
the  debt  on  which  the  judgment  was  founded,  and  that 
plaintiff's  liability  thereon  is  only  as  surety,  and  requiring 
the  same  to  be  collected  out  of  Benedicts  property ;  (3)  that 
there  be  an  accounting  had  between  the  plaintiff  and  the 
firm  of  Benedict  and  Bellack  of  the  matters  and  things 
arising  or  done  by  them  under  or  in  pursuance  of  the 
agreements  between  them  and  the  plaintiff  and  Philip 
Stein,  of  November  30,  1887,  and  that  he  have  judgment 
for  any  amount  found  due  him,  and  that  a  separate  account 
be  stated  between  the  plaintiff  and  Benedict  of  the  copart- 
nership transactions  of  the  firm  of  Henry  Benedict  &  Co., 
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SO  far  as  the  same  had  not  already  been  adjusted,  for  the 
purpose  of  ascertaining  the  net  loss  arising  therein,  and 
that  Benedict  be  charged  with  five  eighths  thereof  and  the 
plaintiff  with  three  eighths,  and  that  the  plaintiff  have 
judgment  against  Benedict  for  any  amount  found  due  him 
on  such  account;  (4)  that  James  M.  and  T,  J,  Pei^elm  be 
required  to  foreclose  the  mortgage  on  the  Dakota  property, 
and  exhaust  the  security  afforded  by  it,  before  having  re- 
course to  the  separate  property  of  the  plaintiff  under  the 
judgment. 

All  the  defendants  answered  the  complaint,  except  the 
defendant  Bellaek^  who  demurred  on  the  ground,  among 
others,  that  th^re  was  a  misjoinder  of  causes  of  action,  that 
the  court  had  no  jurisdiction  of  the  action,  and  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  action  coming  on  for  trial,  the  defendants 
severally  objected  to  any  evidence  under  the  complaint,  on 
the  ground  that  it  did  not  state  faqts  sufficient  to  constitute 
a  cause  of  action,  and  that  it  appeared  from  it  that  the 
plaintiff  had  an  adequate  remedy  at  law  at  the  fov>t  of  the 
judgment  in  the  action  described  in  the  complaint.  This 
objection  was  sustained,  and  the  court  rendered  judgment 
dismissing  the  complaint,  with  costs,  from  which  the  plaint- 
iff appealed. 

For  the  appellant  there  was  a  brief  by  Quarles^  Sj>ence  & 
Quarles,  and  oral  argument  by   Charles   Quarles,    They 
contended,  iiiter  alia,  that  the  complaint  is  maintainable  as . 
a  bill  by  a  surety  to  compel  the  collection  of  the  debt  from, 
his  principal.     Hinckley  v.  PJi^ter,  83  Wis.  64;  Harris  r.  . 
Newell,  42  id.  687-692.      Whether  the  obligation  still  re- 
mains  in  its  original  form  or  has  ripened  into  judgment,  is  . 
immaterial  as  affecting  the  surety's  right  to  this  remedy. 
Hale  V.  Wetmore,  4  Ohio  St.  600;  McConnell  v.  Scott,  15 
Ohio,  401 ;  King  v.  Baldwin,  2  Johns.  Ch.  563 ;  Nisbet  v. 
Smith,  2  Bro.  Ch.  582;  Bishop  v.  Day,  13  Vt.  81;  Norton 
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V.  Reidj  11  S.  C.  593;  Gilliam  v.  Esselman^  5  Sneed,  86; 
nice  V.  Downing^  12  B.  Mon.  44;  Hayes  v,  Ward^  4  Johns. 
Ch.  132;  Wright  v.  Austin,  56  Barb.  13;  3  Pom.  Eq.  Jur. 
sec.  1417;  Trvly  v.  Wanzer,  5  How.  142;  2  Story,  Eq.  Jur. 
sec.  887.  Where  the  principal  and  creditor  are  in  collusion, 
seeking  to  collect  the  judgment  out  of  the  surety,  an  in- 
junction will  be  granted.  2  Story,  Eq.  Jur.  sec.  886;  /rtoi 
^^  Blaek,  17  N.  J.  Eq.  189;  2  White  &  T.  L.  Cas.  317-318; 
Harris  v.  Newell,  42  Wis.  691 ;  Felch  v.  Zee,  J  5  id.  265. 

For  the  respondents  there  was  a  brief  by  Miller,  Noyes 
cfe  Miller,  and  oral  argument  by  George  H,  Noyes.  To  the 
point  that  plaintiff  had  an  adequate  remedy  at  the  foot  of 
the  judgment  in  the  action  at  law,  they  cited,  besides  cases 
cited  in  the  opinion,  Coon  v.  Seymour,  71  Wis.  340;  Mc- 
Donald V.  AUen,  37  id.  108;  Allen  v.  Beekman,  42  id.  185; 
German  A.  S.  Bank  v.  Fritz,  68  id.  390. 

PiNNEY,  J.  1.  It  is  well  settled  that  one  circuit  court  of 
this  state  will  not  restrain  the  collection  or  enforcement  of 
a  judgment  rendered  in  another  circuit  court  of  the  state, 
for  legal  or  equitable  relief;  and  the  rule  is  the  same 
whether  the  second,  action  be  brought  by  a  party  or  a 
stranger  to  the  first.  The  proper  course  is  to  apply  by  pe- 
tition for  relief  in  the  first  suit.  The  power  of  the  court  in 
which  the  first  judgment  or  decree  has  been  rendered,  to 
grant  relief  in  cases  like  this,  is  undoubted.  This  has  long 
since  passed  beyond  the  field  of  discussion,  and  must  be  re- 
garded as  settled  beyond  dispute.  Platto  v.  Deuster,  22 
Wis.  482;  Endter  v.  Lennon,  46  Wis.  299;  Orient  Ins.  Co.  v. 
Sloan,  70  Wis.  611 ;  Cardinal  v.  Eau  Claire  L.  Co.  75  Wis. 
404.  Many  other  cases  to  the  same  effect  are  cited  in  the 
brief  of  respondents'  counsel.  When  a  proper  proceeding 
is  instituted  on  the  foot  of  a  former  judgment,  for  relief 
against  it,  and  "  a  complete  determination  of  the  contro- 
versy cannot  be  had  without  the  presence*  of  other  parties, 
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or  any  persons  not  parties  to  the  action  have  such  interest 
in  the  subject  matter  of  the  controversy  as  requires  them 
to  be  made  parties  for  their  dufe  protection,  the  court  shall 
order  them  to  be  brought  in."  R  S.  sec.  2610.  And  equi- 
ties between  defendants,  if  properly  connected  Avith  the  re- 
lief sought,  may  be  put  in  issue  as  to  them,  and  tried  and 
determined,  as  well  as  between  the  plaintiff  and  the  defend- 
ants. R  S.  sec.  2883 ;  Northwestern  M.  L,  Ins,  Co.  v.  Park 
Hotel  Co.  37  Wis.  125;  Hunter  ?j.  Bosworth,  43  Wis.  683; 
Hopkins  v.  Gilman^  47  Wis.  681.  The  petition,  which  is  in 
the  nature  of  a  supplemental  or  cross  complaint,  for  the 
purpose  of  obtaining  relief,  may  be  amended  accordingly. 
The  case  of  Felch  v.  Lee^  15  Wis.  265,  is  relied  on  as  author- 
izing the  maintenance  of  a  second  or  original  suit  for  relief 
in  such  cases;  but  it  is  suflBcient  to  say  that  the  point  so 
frequently  ruled  since  then  was  not  made  or  considered  in 
that  case,  and\it  caiyiot  be  considered  as  an  authority  on 
the  question.  In  the  case  of  Parish  v.  Marvin^  15  Wis.  247, 
which  is  in  principle  the  same  as  this,  the  objection  was 
raised  and  sustained.  Now  that  the  circuit  courts  exercise 
legal  and  equitable  jurisdiction  in  the  same  action,  and  may 
grant  any  relief  which  could  formerly  be  obtained  either  at 
law  or  in  equity,  there  is  no  necessity  whatever  for  insti- 
tuting a  second  action,  when  to  do  so  would  only  tend  to  a 
multiplicity  of  suits,  which  the  law  abhors. 

The  defendants  demurred  ore  tonus  to  the  complaint, 
jointly  and  severally,  and  the  defendant  BeUack  had  his 
separate  formal  demurrer  on  file,  insisting  that  the  court 
had  no  jurisdiction  of  the  action,  as  well  as  that  there  was 
a  misjoinder  of  causes  o6  action.  It  is  very  certain,  we 
think,  that  according  to  the  frame  of  the  complaint,  which 
purports  to  state,  in  form  at  least,  but  one  cause  of  action, 
BeUack  was  an  indispensable  party  defendant,  without 
whose  presence  the  plaintiff  could  not  obtain  the  relief 
which  in  his  assignment  of  errors  he  alleges  the  court  er- 
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roneously  denied  him,  namely,  an  accounting  between  him- 
self and  Benedict  and  Bellackj  and  an  injunction  restrain- 
ing him  from  being  oppressed  as  a  surety  for  Benedict  and 
Bellack.  The  objection  to  the  jurisdiction  of  the  court 
was  sufficient  to  defeat  the  action,  if  made  by  a  party 
whose  presence  was  indispensable,  and  without  which  the 
action,  in  its  present  frame,  could  not  proceed  any  further. 
The  fact  that  BeUach  demurred  ere  ienus  at  the  trial  can- 
not be  held  as  a  waiver  of  his  formal  demurrer;  certainly 
not,  if  the  demurrer  presented  any  question  which  could 
not  be  raised  by  a  demurrer  ore  tenus.  Without  consider- 
ing whether  the  objection  to  the  jurisdiction  of  the  court 
may  not  be  raised  on  such  demurrer,  or  the  court  may  not 
of  its  own  motion  act  on  the  objection  when  not  raised  by 
a  formal  demurrer,  under  the  statute  (sec.  2654),  it  must 
be  held  that  it  was  here  properly  presented,  so  that  the 
court  might  act  on  it  and  dismiss  the  complaint,  upon 
which  it  was  plain  no  relief,  according  to  the  settled  decis- 
ions of  this  court,  ought  to  be  granted. 

2.  The  proposition  insisted  on  by  the  appellant,  that  the 
indebtedness  upon  which  the  judgment  was  rendered 
against  himself  and  Benedict  was  one  upon  which  he  was 
liable  solely  as  the  surety  of  Benedict  and  Bellack^  and  that 
they  were  primarily  liable  thereon,  is  fundamental  to  any 
affirmative  relief;  and,  unless  it  can  be  maintained,  it  is 
obvious,  we  think,  that  there  is  no  equity  in  the  complaint, 
and  that  it  was  properly  dismissed.  While  this  contention 
of  the  plaintiff  was  not  directly  contested  by  the  respond- 
ents' counsel,  in  examining  the  complaint  we  have  arrived 
at  the  conclusion  that  its  allegations  are  entirely  insuffi- 
cient to  show  that  the  debt,  which  in  form  was  the  debt  of 
the  plaintiflF  and  Benedict^  in  equity  was  that  of  Benedict 
and  Bellack  primarily,  and  the  plaintiff  was  liable  only  as 
their  surety.  The  complaint  shows  that  by  agreement  the 
outstanding  accounts  due  or  owing  to  the  firm  of  Benedict 
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&  Co.  were  passed  over  to  and  were  to  be  collected  and 
got  in  by  Benedict  and  BeUacky.2ind  the  proceeds  were  to 
be  applied  to  the  payment  of  the  outstanding  debts  of  the 
firm,  and  the  surplus  remaining  was  to  be  divided  between 
the  plaintiff  and  Benedict^  and  that  as  a  part  of  the  trans- 
action Benedict  and  Bellack  agreed  to  and  did  assume  to 
pay,  and  at  all  times  save  harmless  the  plaintiff  ^^  from,  all 
debts,  demands,  dues^  accounts,  claims,  actions,  or  causes 
of  action,  whatsoever,  then  due  or  owing  or  existing,  or 
which  might  thereafter  acdrue  by  reason  of  anything  then 
existing,  against  the  firm  of  Benedict  &  Co.,  and  from  and 
against  all  damage,  loss,  cost,  or  expense  by  reason  of  the 
said  matters,"  whereby  it  is  contended  that  Benedict  and 
Bellack  became  principal  debtors,  and  the  plaintiff  was 
simply  their  surety  as  to  such  obligations ;  the  defendant 
Philip  Stein  having  been  released  therefrom.  The  firm  of 
Benedict  &  Co.  was  dissolved  November  30,  1887,  and  all 
its  merchandise,  furniture  and  fixtures,  business,  and  good 
will  had  been  transferred  to  Benedict  and  Bellack;  and  the 
plaintiff  and  Benedict  had  an  accounting  in  regard  to  their 
partnership  dealings,  and  fully  settled  the  same,  except  as 
to  said  outstanding  accounts  due  to  the  firm,  and  the 
Dakota  real  estate.  The  complaint  shows  that  the  note 
and  mortgage  for  $10,000  upon  the  Dakota  lands  was  the 
personal  debt  and  obligation  of  Henry  Koch,  and  that  it 
existed  in  that  form  until  the  6th  of  December,  1887,  about 
a  week  after  the  partnership  was  dissolved,  when  the  plaint- 
iff and  Benedict  executed  in  lieu  thereof  their  joint  note  to 
Marie. Stein  for  $7,000,  the  amount  then  due  on  the  former 
note,  and  secured  it  by  a  mortgage  on  said  real  estate,  in 
lieu  of  the  former  one  executed  by  Koch.  Although  the 
complaint  alleges  that  this  indebtedness  had  become  an 
obligation  of  the  firm,  this  is  a  mere  conclusion  of  law,  and 
is  repelled  and  refuted  by  the  particular  allegations  of  the 
complaint,  showing  the  form  and  character  of  the  indebted- 
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ness;  and  the  only  ground  upon  which  it  can  be  contended 
that  Benedict  and  BdlacJc  became  primarily  liable  for  this 
indebtedness  is  by  reason  of  the  provisions  of  the  agree- 
ment annexed  to  the  complaint.  When  it  was  executed, 
the  firm  of  Benedict  &  Co.,  as  the  complaint  shows,  held 
the  Dakota  lands,  subject  to  the  notes  and  mortgage  held 
by  Marie  Stein,  and  that  the  notes  were  the  personal  obli- 
gations of  Koch.  Their  interest  in  the  land  was  simply  an 
equity  of  redemption.  They  were  in  no  just  or  proper 
sense  liable  for  the  indebtedness;  and  the  complaint  wholly 
fails  to  state  facts  showing  that  they  ever  assumed  it  or 
became  liable  therefor,  until  after  the  dissolution  of  the 
partnership  and  the  execution  of  the  agreement  of  BeUack 
and  Benedict^  of  November  30,  1887.  So  that  the  com- 
plaint does  not  state  facts  sufficient  to  show  that  the  rela- 
tion of  principal  and  surety  existed,  either  in  law  or  equitj^ 
between  the  plaintiff  and  Benedict  and  Bellack.  General 
averments  in  a  pleading  are  of  no  avail,  when  inconsistent 
with  facts  specially  averred  in  the  same  pleading.  Smith 
V.  a  cfe  N.  W.  R.^Co.  18  Wis.  22. 

3.  If,  as  alleged  in  substance  in  the  complaint,  before  the 
action  was  commenced  against  the  plaintiff  and  Benedict 
on  their  joint  note,  the  latter  had  purchased  it  and  paid  for 
it  with  his  own  money,  and  had  it  assigned  to  a  third  party 
to  hold  to  his  use,  the  plaintiflF  should  have  set  these  facts 
up  by  way  of  defense,  if  available  as  such.  No  reason  or 
excuse  is  given  for  his  failure  to  do  so;  and  in  the  absence 
of  allegations  snowing  that  his  failure  was  the  result  of 
fraud,  accident,  or  mistake,  unmixed  with  negligence  on 
his  part,  he  cannot  be  heard  in  equity  in  respect  thereto. 
The  complaint  does  not  state  facts  sufficient  to  entitle  the 
plaintiff  to  any  relief  founded  on  a  pretermitted  defense ; 
and  this  is  equally  true  as  to  all  other  equities  available  as 
defensive  matter  against  the  demands  on  which  that  judg- 
ment was  founded,  and  attempted  to  be  asserted  by  the 
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complaint.  Pom.  Eq.  Jur.  §§  1361,  1362;  StoweU  v.  Eldred, 
26  Wis.  507;  Barber  v.  Rukeyaer^  39  Wis.  595;  Eendrich 
sen  V.  Hinckley^  17  How.  443,  445 ;  Embi^y  v.  Palmer^  107 
U.  S.  3,  10;  Knox  Co.  v.  Harahman^  133  U.  S.  152. 

4.  The  claim  for  an  accounting,  as  between  the  plaintiff 
and  Benedict^  seems  to  have  been  made  as  an  incident  to 
the  general  purpose  of  the  action  to  obtain  relief  and  pro- 
tection against  the  judgment  against  plaintiff  and  Benedict^ 
and  with  a  view  to  having  applied  to  its  payment  any  sum 
due  from  Benedict  and  Bellaeh  for  collections  made  upon 
the  notes  and  accounts  of  the  late  firm  of  Benedict  &  Co., 
if  the  allegations  should  fail  that  the  indebtedness  upon 
which  the  judgment  was  rendered  had  been  equitably  paid 
by  Benedict^  and  the  assignment  of  the  debt  to  the  plaintiffs 
in  the  judgment  was  held  solely  to  his  use,  as  stated  in  the 
complaint.  As  a  complaint  merely  for  an  accounting  in 
equity  between  the  plaintiff  and  Benedict  and  Bellack^  or 
either  of  them,  it  is  wholly  insufficient.  There  was  no 
necessity  for  resort  to  equity  for  discovery  or  the  produc- 
tion of  books  or  papers,  for  no  action  for  that  purpose  can 
now  be  maintained.  It  is  not  alleged  that  the  defendants 
Benedict  and  Bellack  denied  their  liability  to  account,  or 
that  the  plaintiff  had  ever  asked  them  to  account,  or  that 
they  had  refused  to  account  to  or  with  him.  The  substance 
of  the  allegations  on  this  point  is  that  they  had  refused  to 
let  him  examine  the  books  in  which  the  account  of  these 
transactions  had  been  kept,  and  had  dealt  unfairly  in  the 
matter,  but  there  is  no  specific  allegation  of  wrongdoing. 
The  complaint  is  wholly  destitute  of  allegations  showing  a 
right  to  resort  to  equity  for  an  accounting,  or  that  an  ac- 
tion at  law,  in  which  the  parties  might  have  a  trial  by  jury, 
would  not  afford  the  plaintiff  an  adequate  remedy ;  for  it  is 
to  be  remembered  that  the  partnership  affairs  had  been 
fully  settled  and  adjusted,  except  as  to  the  Dakota  lands 
and  the  notes,  accounts,  etc,,  due  to  the  late  firm;  and,  as 
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to  the  latter,  Benedict  and  Bellack  took  them,  with  other 
firm  assets,  and  were  to  collect  and  apply  the  proceeds  and 
pay  over  the  balance.  The  rights  of  the  parties  in  this  re- 
spect had  been  fixed  by  the  agreement  of  November  30, 
18S7.  Whatever  right  the  plaintiff  had,  as  a  former  mem- 
ber of  the  firm  of  Benedict  &  Co.,  to  an  accounting  with 
and  against  Benedict^  was,  we  think,  merged  in  the  agree- 
ment of  November  30th,  which  was  under  seal,  and  in 
which  Bellack  had  become  in  fact  a  surety  for  Benedict; 
and  it  took  the  place  of  all  prior  obligations  on  the  part  of 
Benedict.  So  that,  in  respect  to  the  matter's  embraced  in 
it,  the  remedy  of  the  plaintiff  for  any  delinquency  of  Bene- 
dict and  Bellack  was  by  an  action  at  law  for  damages. 

In  order  to  sustain  a  suit  in  equity  for  an  accounting, 
some  special  and  substantial  ground  of  equity  jurisdiction 
must  be  alleged,  and  it  must  appear  that  the  remedy  at  law 
is  inadequate.  The  mere  fact  that  there  are  cross  accounts 
is  insufficient  to  give  equity  jurisdiction.  Story,  Eq.  Jur. 
§§  458,  459;  Pom.  Eq.  Jur.  §§  178,  1420,  1421,  and  cases 
cited.  The  mere  relation  of  principal  and  agent  is  not  of 
itself  sufficient  to  found  the  jurisdiction.  It  is  entirely 
plain  that  an  action  against  Benedict  or  Benedict  and  Bel- 
Ja<ik  upon  their  covenant  and  guaranty  of  November  30, 
1887,  would  afford  the  plaintiff  an  adequate  remedy  in  re- 
spect to  the  proceeds  of  the  notes  and  accounts.  Jewell  v. 
Ketchum,  63  Wis.  628;  Edwards  v.  Remington,  51  Wis.  336. 
Upon  a  demurrer  ore  tenus  to  a  complaint  which  is  clearly 
intended  as  a  complaint  in  equity,  the  defendant  may  avail 
himself  of  the  objection  that  the  plaintiff  has  an  adequate 
remedy  at  law.  TrusteeB  v,  Kilbourn^  74  Wis.  452,  and 
cases  cited;  Averij  v,  Ryan,  74  Wis.  599;  Denner  v,  C,  M, 
de  St,  P.  R.  €o,  57  Wis.  Si 8.  It  appears  that  Benedict  is 
amply  responsible.  If,  as  between  him  and  the  plaintiff, 
the  latter  was  in  fact  a  surety  for  the  debt  on  which  the 
judgment  was  founded,  and  the  former  a  principal  debtor, 
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this  would  not  give  the  plaintiff  any  fight  to  restrain  the 
creditor  from  collecting  his  debt  as  against  hira  as  surety. 
This  the  creditor  had  a  right  to  do,  an^  the  plaintiff  had  a 
complete  remedy  by  paying  the  debt  and  maintaining  an 
action  at  law  against  a  defendant  entirely  solvent  for  his 
reimbursement. 

Upon  a  careful  consideration  of  the  complaint,  we  are 
satisfied  that  it  does  not  contain  facts  sufficient  to  entitle 
the  plaintiff  to  any  equitable  relief.  For  these  reasons  we 
think  that  the  judgment  of  the  circuit  court  should  be  af- 
firmed. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Saxton  and  husband.  Appellants,  vs.  Webber  and  others, 
Eespondents. 

Not^ember  19  —  December  6, 189S, 

WiUs:  Independent  devises  or  single  scheme?    Partial  invalidity:  Sus- 
pension of  absolute  poicer  of  alienation:  Descent 

1.  A  testator  devised  all  his  real  estate  to  his  wife  for  her  life,  in  trust 

to  distribute  the  income,  etc.  In  a  subsequent  clause  of  his  will  he 
devised  the  realty,  a/ter  the  death  of  his  wife,  as  follows:  Certain 
described  lands  and  an  undivided  sixth  of  the  residue  to  his  daugh- 
ter, "  her  heirs  and  assigns  forever,"  subject  to  certain  conditions 
and  limitations ;  an  undivided  sixth  of  said  residue  to  each  of  three 
sons,  and  to  their  respective  heirs  and  assigns  forever ;  another  un- 
divided sixth  to  the  persons  to  whom  his  wife  might  convey  or 
devise  the  same,  and  to  their  heirs  and  assigns  forever;  and  the  re- 
maining undivided  sixth  to  a  trustee  for  the  use  of  his  youngest  son 
for  life,  and  then  to  his  issue.  Held,  that  tlie  devise  to  each  of  the 
three  sons  first  mentioned  was  independent  of  the  other  devises  in 
the  same  clause,  and  valid  even  though  such  other  devises  might 
be  void. 

2.  One  of  the  three  sons  having  died  intestate  after  the  father,  and  prior 

to  the  death  of  the  mother,  without  issue  or  widow  surviving,  the 
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TG3}  estate  so  devised  to  him  descended,  under  subd.  2,  sec.  2270, 
R  Rf  to  his  mo^er,  so  as  to  become  her  absolute  property  and  pass 
iiDder  her  will. 

%  TiKt  devise  to  the  daughter  and  ;to  her  heirs  and  assigns  forever  was 
followed  by  a  provision  that  in  case  of  her  death  without  issue,  the 
real  estate  devised  to  her  should  '*  descend  "  to  the  heuns  of  the  tes- 
tator living  at  the  time  of  her  death,  unless  her  husband  should 
survive  her,  in  which  case  he  should  be  entitled  to  the  same  during 
liiid  life  or  until  he  should  marry  again,  and  upon  his  death  or  re- 
marriage it  should  "descend  '*  to  the  heirs  of  the  testator  living  at 
til  at  time.  Heldf  that  these  conditions  annexed  to  the  devise  were 
invalid  under  sees.  2038, 2089,  R  S.,  as  an  unlawful  suspension  of  the 
ab^ute  power  of  alienation,  but  that  the  devise  itself  was  not  de- 
feated thereby. 

4.  TJie  devise  to  a  trustee  for  the  use  of  testator's  youngest  son  for  life 
provided  that  upon  his  decease  the  trust  estate  should  be  conveyed 
tn  his  issue  then  living,  or  if  he  died  without  issue  it  should  descend 
ti>  tlie  heirs  of  the  testator  then  living.  Held,  that  this  did  not  un« 
I II w fully  suspend  the  power  of  alienation  and  was  valid. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

On  November  15,  1884,  one  William  A.  Webber  died  at 
tlie  age  of  about  sixty-six  years,  domiciled  in  Milwaukee, 
leaving  him  surviving  a  widow,  Mary  H..  who  w^as  at  the 
time  about  sixty-seven  years  of  age.  He  and  said  Mary 
IL  were  at  the  time  the  parents  of  five  children,  to  wit, 
four  sons,  aged,  respectively,  as  follows:  Albert  Cr,j  forty- 
three  ;  William  F,^  forty-one ;  Wilkie  A,,  thirty-three ;  and 
Iffxrrf/  J.J  twenty-six ;  and  also  one  daughter,  Harriet  A.. 
t\venty-four,  who  had  married  the  plaintiff  Charles  A.  Saw- 
fun  it:  September,  1880,  but  she  had  never,  up  to  that  date, 
had  any  child.  The  said  William  A.  also  left  him  surviv- 
ing two  brothers,  each  having  a  child  or  children  living;  and 
a  child  or  children  by  a  deceased  sister.  At  the  time  of 
the  death  of  the  said  William  A.  Webber  he  was  seised  of 
considerable  personal  property  and  real  estate,  hereinafter 
described.  He  left  as  his  last  will  and  testament  a  paper 
writing,  executed  October  16,  1884,  and  the  same  was  ad- 
niltted  to  probate  January  17,  1885,  in  and  by  which  he 
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appointed  his  widow,  the  said  Mary  H.,  sole  executrix  of 
his  will,  and  she  qualified  as  such  January  23,  1885,  and 
thereupon  took  upon  herself  the  several  trusts  mentioned 
in  said  will. 

By  said  will  the  testator  gave  and  bequeathed  to  the  said 
Mary  H.,  her  heirs  and  assigns,  all  his  personal  estate, . 
money,  rights,  credits,  and  effects,  whatever  and  wherever, 
subject  to  the  payment  of  his  debts,  funeral  expenses,  and 
charges  of  administration.  He  also  gave  and  devised  all 
his  real  estate,  whatever  and  wherever,  to  his  said  wife, 
Mary  H.,  for  and  during  the  term  of  her  natural  life,  but 
in  tmst  to  take  care  qfj  manage,  and  to  receive  the  rents, 
issues,  and  profits  thereof,  and  to  pay  and  distribute  the  net 
income  therefrom  q^uarier^early  as  follows:  To  the  said 
Haariet  A.  Saqion^  the  entire  net  income  from  the  north 
thirty-five  feet  of  lot  5  in  block  90,  and  the  north  half  of 
lot  5  in  block  88,  in  the  Seventh  ward  of  the  city  of  Mil- 
waukee; and  lot  16  in  Hubbard's  subdivision  of  the  N.  W. 
\  of  section  9,  town  7,  range  22,  in  the  county  of  Mil- 
waukee, and  also  one  sixth  of  the  net  income  from  all  the 
rest  of  his  real  estate ;  and  to  his  said  wife,  Mar^'  H.,  and 
bis  said  sons,  Albert  6?.,  William  F.^  WilMe  A.y  and  Henry 
«/.,  the  remaining  jive  sixths  of  the  net  income  from  the 
same,  equally, —  that  is  to  say,  one  sixth  of  such  income  to 
each  of  them.  Said  will  also  contained,  as  the  third  clause 
thereof,  the  following  provisions,  to  wit: 

"  Third,  I  give  and  devise  all  my  real  estate,  whatever 
and  wherever,  from  and  after  the  decease  of  my  said  wife, 
as  follows,  to  wit:  To  my  said  daughter,  Harriet  A.  Sax- 
ton,  her  heirs  and  assigns  forever,  I  give  and  devise,  as 
aforesaid,  the  said  north  thirty-five  feet  of  said  lot  5  in 
block  90,  and  the  said  north  half  of  lot  5  in  block  88,  in  the 
Seventh  ward  of  said  city  of  Milwaukee ;  and  said  lot  16  in 
Hubbard's  subdivision  of  the  northwest  quarter  of  section  9, 
town  7,  range  22;  and  the  undivided  sixth  part  of  all  the 
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rest  and  residue  of  my  real  estate,  whatever  and  wherever; 
but,  in  case  of  her  decease  without  issue,  then  and  in  that 
case  all  the  real  estate  so  devised  to  her  is  to  descend  to 
my  heirs  at  law  living  at  the  time  of  her  decease,  unless 
her  said  husband  shall  survive  her,  in  which  case  he  shall 
be  entitled  to  the  same  for  and  during  the  term  of  his 
natural  life  in  case  he  shall  not  marry  again,  and  upon  his 
decease  or  marriage  the  same  shall  descend  to  my  heirs  at 
law  living  at  the  time  of  his  decease  or  marriage.  To  each 
of  my  sons  Albert  G.  Webber^  William  F.  Webber,  and 
Wilkie  A.  Webber,  his  heirs  and  assigns  forever,  I  give  and 
devise,  as  aforesaid,  the  one  undivided  sixth  part  of  the 
rest  and  residue  of  all  my  real  estate,  whatever  and  wher- 
ever, one  undivided  sixth  part  of  which  is  given  to  my 
daughter,  as  aforesaid.  To  such  person  or  persons  as  my 
said  wife  may  convey  or  devise  the  same  to,  his  or  their 
heirs  and  assigns  forever,  I  give  and  devise,  as  aforesaid, 
the  one  undivided  sixth  part  of  the  said  rest  and  residue  of 
my  said  real  estate.  And  to  such  person  or  persons  as  the 
county  court  or  court  or  judge  having  probate  jurisdiction 
in  the  county  of  Milwaukee  may  appoint  trustee  of  the 
same  I  hereby  give  and  devise,  as  aforesaid,  the  remaining 
one  undivided  sixth  part  of  the  said  rest  and  residue  of  my 
said  real  estate,  in  trust,  nevertheless,  to  take  care  of  and 
manage,  and  to  receive  the  rents,  issues,  and  profits  thereof, 
for  and  during  the  term  of  the  natural  life  of  my  son  Har)^j 
J,  Webbef*y  and  to  pay  the  net  income  therefrom  to  my 
said  son  Harry  J.  Webber  quarter-yearly  for  and  during 
the  term  of  his  natural  life,  and  upon  his  decease  to  con- 
vey the  said  trust  estate  to  his  issue  then  living  in  fee,  or, 
in  case  he  shall  die  without  issue,  then  and  in  that  case 
the  same  to  descend  to  my  heirs  at  law  then  living  in  fee." 
On  February  6,  1886,  the  said  executrix  had  paid  the 
debts  and  expenses  of  settling  said  estate,  and  the  county 
court,  by  its  final  order  or  judgment  bearing  date  on  that 
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day,  assigned  and  set  over  the  residue  of  the  property 
belonging  to  said  estate  according  to  the  terms  of  said 
will;  that  is  to  say,  the  personal  property  to  the  widow 
(the  said  executrix)  absolutely^  and  all  of  said  real  estate 
undivided  to  the  said  Mary  H.  for  her  natural  life^  upon 
the  trusts  mentioned  in  said  will.  On  February*  8,  1886, 
letters  of  trust  were  issued  to  the  said  Mary  H.  by  the 
said  county  court,  and  she  thereupon  took  possession 
and  charge  of  the  residue  of  said  property,  including  the 
premises  mentioned,  and  held  and  managed  the  same,  re- 
ceiving the  rents,  issues,  and  profits  thereof,  and,  after  pay- 
ing the  expenses  of  the  trust,  divided,  distributed,  and  paid 
over  the  balance  and  remainder  of  said  income,  rents,  is- 
sues, and  profits,  from  time  to  time,  to  the  parties  entitled 
thereto,  in  the  proportions  directed  by  said  will. 

On  August  25,  1886,  the  said  son  "William  F.,  who  never 
had  any  child,  and  was  never  married,  domiciled  in  Mil 
waukee,  died  intestate.  On  January  15,  1890,  the  said 
Mary  H.  died,  domiciled  in  Milwaukee,  leaving  a  will,  exe- 
cuted January  17,  1889,  and  which  will  was  duly  admitted 
to  probate  May  1,  1890.  After  giving  certain  bequests  to 
certain  collateral  kindred,  the  said  Marj'^  H.  gave  to  the  said 
Harriet  A,  in  and  by  said  will  $1^000  and  certain  household 
furniture,  and  the  balance  of  her  property  she  therein  di- 
vided equally  among  her  three  sons  Albert  6^.,  Wilkie  -4., 
and  Hai*ry  «/"., —  to  the  latter  with  a  certain  proviso. 

On  May  14,  1890,  this  action  was  commenced  by  the 
said  Harriet  A.  and  her  husband  for  a  partition  of  said  real 
estate,  and  for  a  construction  of  the  will  of  the  said  Will- 
iam A.  Webber;  and  the  complaint  alleged,  in  efifect,  the 
facts  stated.  Albert  O,  and  wife  and  Wilkie  A,  and  wife 
answered,  and  in  effect  admitted  all  the  allegations  of  the 
complaint.  The  said  Ha/rry  J.  and  wife  and  guardian 
answered  at  length. 

Upon  the  trial  the  court  found  as  matters  of  fact,  in  ef- 
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feet,  the  facts  stated ;  and  as  conclusions  of  law  the  court 
found,  in  effect:  (1)  That  the  said  Albert  (?.,  WUhie  A., 
Henri/  e/.,  and  Harriet  A.  are  tenants  in  common  of  the 
premises  above  and  in  said  complaint  described.  (2)  That 
the  said  Harriet  A,  is  not  entitled  to  the  ownership  in  fee 
simple  of  all  the  real  property  in  and  by  said  will  of  her 
father  devised  to  her  conditionally.  (3)  That  the  third 
clause  of  the  will  of  said  William  A.  (copied  in  full  above) 
is  illegal  and  void  as  to  the  estate  therein  devised  to  the  said 
Harriet  A.^  because  in  violation  of  the  statute  against  per- 
petuities, and  because  the  whole  third  clause  of  the  will  con- 
stitutes a  single  scheme  for  the  disposition  of  the  real  estate 
of  the  testator  after  the  death  of  his  widow;  that  the 
whole  of  said  third  clause  is  invalid^  and  the  land  affected 
by  it  or  mentioned  in  that  clause  —  that  is  to  say,  all  the 
real  estate  of  which  the  testator  died  seised  —  must  descend 
and  go  to  the  heirs  at  law,  the  same  as  if  no  will  had  been 
made.  (4)  That  the  first  and  second  clauses  of  the  will  are 
legal,  valid,  and  effectual,  and  had  in  fact  been  executed, 
and  that  the  assignment  of  the  estate  made  by  the  court 
of  probate  must  stand.  (5)  That  the  one-fifth  shai^e  or  in- 
terest in  said  real  estate,  which,  under  the  decision  last 
herein  above  made  in  paragraph  4,  vested  in  the  said  Will- 
iam P.  Webber,  upon  his  death  intestate,  unmarried,  and 
without  leaving  issue,  descended  to  and  was  inherited  by 
his  mother,  the  said  Mary  H.,  and  the  same  undivided  one- 
fifth  part  was  devised  by  the  said  Mary  H.  by  her  said 
will,  and  was  thereby  passed  to,  and  is  now  vested  in,  the 
said  defendants  Albert  (r.,  Wilkie  A.,  and  Henry  «/!,  in  equal 
shares  or  proportions,  as  follows:  To  Albert  <?.,  one  third 
part  thereof  in  fee  simple;  to  Wilkie  A,,  one  third  part 
thereof  in  fee  simple;  to  Henry  J".,  one  equal  third  part 
thereof,  subject  to  the  proviso  contained  in  the  fifth  clause 
of  the  will  of  the  said  Mary  H.,  to  wit,  Henry  e/.,  being  in- 
capable, shall  only  receive  the  interest  of  his  share  during 
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his  life,  and  his  wife,  A^nniey  to  receive  one  third  of  his 
share  if  she  survives  him.  From  the  judgment  entered 
upon  such  findings,  the  plaintiffs  appeal. 

David  S,  Ordway^  for  the  appellants. 

For  the  respondents  Harry  J.  Webber^  Annie  Webber^  and 
Horace  N.  Campbell^  as  guardian  of  Harry  J,  Wehber^  there 
was  a  brief  by  Shepard,  Haring  <&  Frost  and  Henry  L, 
B^cxtonj  attorneys,  and  Edward  W,  Frosty  of  counsel ;  and 
the  cause  was  argued  orally  by  Mr.  Frost. 

Cassodax,  J.  The  testator,  William  A.  Webber,  by  his 
last  will  and  testament,  after  disposing  of  his  personal  es- 
tate, devised  all  his  real  estate  to  his  wife,  Mary  H.,  for  and 
during  her  natural  life,  in  trust  to  take  care  of  and  manage 
the  game,  and  to  receive  the  rents,  issues,  and  profits 
thereof,  and  to  pay  and  distribute  the  net  income  there- 
from, as  therein  prescribed.  The  real  estate  so  devised  in 
trust  consisted  of  two  classes, —  one  of  which  was  made  up 
of  three  several  pieces  of  land,  therein  specifically  described ; 
and  the  other  class  was  made  up  of  all  the  residue  of  his 
real  estate,  and  not  therein  specifically^  described.  By  the 
third-clause  of  the  will,  quoted  in  the  foregoing  statement, 
he  devised,  after  the  death  of  his  said  wife,  all  his  real  es- 
tate as  follows,  to  wit:  To  his  daughter,  Harriet  A.,  "her 
heirs  and  assigns  forever,"  the  three  several  pieces  so  spe- 
cifically described,  and. an  undivided  one-sixth  of  the  lands 
not  so  specifically  described,  subject,  however,  to  the  con- 
ditions and  limitations  therein  named ;  the  undivided  one- 
sixth  of  the  lands  not  so  specifically  described  to  each  of  his 
three  sons  Albert  G.,  William  F.,  and  Wilkie  A.,  and  to 
their  respective  heirs  and  assigns  forever;  the  undivided 
one-sixth  of  the  lands  not  so  specifically  described  to  such 
person  or  persons  as  his  said  wife,  Mary  H.,  might  "convey 
or  devise  the  same  to,  his  or  their  heirs  and  assigns  forever ;  '^ 
and  the  remaining  undivided  one-sixth  of  the  lands  not  so 
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specifically  described  to  a  trustee,  to  be  appointed  as 
titerein  designated,  for  the  lise  of  said  Ilarry  J.  for  life, 
and  then  to  his  issue,  upon  the  conditions  therein  named. 
The  trial  court  adjudged  each  of  the  said  six  several  devises 
tvmtained  in  the  third  clause  of  the  will  to  be  entirely  void, 
in\  the  ground  that  they  altogether  Qonstituted  "a  single 
scheme  for  the  disposition"  of  the  testator's  real  estate 
stfter  the  death  of  his  widow,  and  that  at  least  one  of  said 
dispositions  is  void.  We  are  unable  to  perceive  any  valid 
reason  for  sustaining  such  judgment. 

1.  "  Future  estates  are  either  vested  or  contingent.  They 
;ire  vested  when  there  is  a  person  in  being  who  would  have 
an  immediate  right  to  the  possession  of  the  lands  upon  the 
ceasing  of  the  intermediate  or  precedent  estate.  They  are 
contingent  while  the  person  to  whom  or  the  event  upon 
which  thej^  are  limited  to  take  effect  remains  uncertain." 
Sec.  2037,  R.  S.  Under  this  section  it  is  very  obvious  that 
*aX  least  the  devises  to  Albert  G^.,  William  F.,  and  WilkieA.^ 
iGspectively,  were  each  vested  immediately  upon  the  death 
ut  the  testator,  since  each  was  then  entitled  to  the  "  im- 
mediate right  to  the  possession  of  the  lands"  so  devised  to 
him,  "upon  the  ceasing  of  the  intermediate  or  precedent 
estate  "  so  devised  in  trust  to  the  widow.  It  is  true  that 
the  statute,  which  declares,  in  effect,  that  all  devises  of 
hind  made  to  two  or  more  persons  shall  be  construed  to 
create -estates  in  common,  and  not  in  joint  tenancy,  unless 
expressly  declared  to  be  in  joint  tenancy  (sec.  2068),  does 
not  apply  to  devises  made  in  trust  (sec.  2069),  but  this  ex- 
ception only  seems  to  be  applicable  where  the  devises  so 
tiiade  in  trust  are  of  the  same  estates  so  devised  to  two  or 
more  persons  in  aolido  or  in  common.  Assuming  for  the 
|»resent  that  this  exception  is  applicable  to  the  several  de- 
vises to  HaiTlet  A.  and  her  heirs  and  .assigns,  to  Harry  J. 
and  his  issue,  and  to  such  person  or  persons  as  the  widow 
should  designate  by  conveyance  or  devise,  yet  it  can  have 
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no  application  to  the  several  devises  to  Albert  O.y  William 
F.,  and  WUkie  A.^  since  they  each  took  a  vested  fee  of  such 
devises,  respectively,  immediately  upon  the  death  of  the 
testator,  subject  only  to  the  extinguishment  of  such  life 
estate  so  vested  in  the  widow.  Dana  v.  Murray^  122  N.  T. 
614;  ScoU  V.  West,  63  Wis.  583,  584,  and  cases  there  cited. 
Besides,  the  statute  expressly  declares  that  "estates,  in 
respect  to  the  number  and  connection  of  their  owners,  are 
divided  into  estates  in  severalty,  in  joint  tenancy,  and  in 
common"  (sec.  2067);  and,  since  Albert  G.,  William  F., 
and  WUkie  A.  each  took  one  undivided  sixth  part  of  the 
fee,  subject  to  the  extinguishment  of  the  life  estate,  it  is 
manifest  that  each  took  in  severalty,  and  hence  such  devise 
to  each  of  them  must  be  regarded  as  entirely  independent 
of  the  other  devises  mentioned,  and  of  each  other.  JEveritt 
V.  Everitt,  29  N,  Y.  39 ;  Monarque  v.  Monarque,  80  N.  Y. 
324;  WeUs  V.  Wdls,  88  K  Y.  332;  In  re  Verplanok,  91 
K  Y.  439;  Purdy  v.  Uayt,  92  K  Y.  447;  Tiers  v.  Tiers, 
98  N.  Y.  572.  So  regarded,  we  must  hold  the  devises  to 
Albert  G.,  William  F.,  and  Wilkie  A.,  respectively,  to  be 
valid,  whatever  may  be  our  conclusions  respecting  the 
other  provisions  of  such  third  clause  of  the  will. 

2.  William  F.  died  intestate,  August  25, 1886,  being  after 
the  death  of  his  father  and  prior  to  the  death  of  his  mother, 
and,  as  he  left  no  issue  or  widow  him  surviving,  the  land 
so  vested  in  him  necessarily  descended  to  and  became  the 
absolute  property  of  his  mother.  Subd.  2,  sec.  2270,  E.  S. 
This  being  so,  the  same  passed  by  her  will  to  her  three 
sons  Albert  G,y  Wilkie  -4.,  and  Harry  «/.,  upon  the  condi- 
tions and  limitations  and  subject  to  the  proviso  therein 
container^. 

3.  By  the  third  clause  of  his  will  the  testator,  after  the 
decease  of  his  wife,  also  devised  the  undivided  one-sixth 
part  of  his  real  estate,  not  therein  specifically  described,  to 
such  person  or  persons  as  his  said  wife  might  designate  by 
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deed  or  will,  and  "to  his  or  their  heirs  and  assigns  for- 
ever." That  also  passed  by  her  will  to  her  three  sons  Al- 
hert  ff.^  Wilkie  A.j  and  Harry  J,  upon  the  conditions  and 
limitations  and  subject  to  the  proviso  therein  contained. 

4.  This  brings  us  to  the  question  of  the  validity  of  the 
devise  to  the  daughter,  Harriet  A.  By  the  third  clause 
of  the  will  the  testator,  after  the  death  of  his  wife,  gave 
and  devised  to  his  "said  daughter,  Harriet  A,  Saxton^  her 
Itelrs  and  assigns  forever^'^  the  lands  therein  described,  fol- 
lowed by  this  clause:  "But  in  case  of  her  decease  wlthcnit 
{."isne^  then  and  in  that  case  all  the  real  estate  so  devised  to 
her  la  to  descend  to  my  heirs  at  law  living  at  the  tiws  of  her 
deeeam^  unless  her  said  husband  shall  survive  her,  in  which 
case  he  shall  be  entitled  to  the  same  for  and  during  the 
term  of  his  natural  life,  in  case  he  shall  not  marry  again, 
and  upon  his  delcease  or  marriage  the  same  shall  descend  to 
my  heirs  at  Ioajo  living  at  the  time  of  his  decease  or  mar- 
riage.*' This  devise  was,  of  course,  subject  to  the  life  estate 
in  the  widow,  and  upon  the  death  of  the  testator  it  imme- 
diately became  vested  in  the  said  Harriet  A.  (sec.  2037, 
E,  S.)  as  a  future  estate  limited  to  commence  in  possession 
on  the  determination,  by  lapse  of  time,  of  the  precedent 
estate,  created  at  the  same  time  in  the  widow.  Sec.  2034, 
E,  S,  The  mere  fact  that  Harriet  A.  might  have  died 
prior  to  her  mother  did  not  prevent  such  estate  from  vest- 
ing in  her  immediately  upon  the  death  of  her  father.  ScoU 
'V.  West,  63  Wis.  671 ;  Webster  v.  Morris,  66  Wis.  383 ;  Baker 
r.  Mi*Leod^s  Estate^  79  Wis.  541.  Such  an  estate  is  not  only 
a  freehold,  but  "may  be  termed  a  remainder."  Sees.  2029, 
20^5,  R.  S. 

'*  Estates  in  lands  are  divided  into  estates  of  inheritance^ 
estntes  for  life,  estates  for  years,  and  estates  at  will  and  by 
sufferance."  Sec.  2025,  E.  S.  It  will  be  observed  that  the 
devise  to  Harriet  A,  is  not  in  terms  for  life,  nor  for  years, 
nor  iit  will,  nor  by  sufferance,  but  is  to  her,  "  her  heirs  and 
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assigns  forever,"  and  hence,  under  the  section  last  quoted, 
it  must  be  regarded  as  an  estate  of  inheritance,  subject  to 
the  conditions  named  in  the  will.  "Every  estate  of  inher- 
itance shall  continue  to  be  termed  a  fee  simple  or  fee,  and 
every  such  estate,  when  not  defeasible  or  conditional,  shall 
be  a  fee  simple  absolute,  or  an  ab^lute  fee."  Sec.  2026, 
E.  S.  Here  it  is  contended  that  the  estate  so  devised  to 
the  daughter,  "  her  heirs  and  assigns  forever,"  is  defeasible 
or  conditional.  The  conditions  annexed  to  such  devise  are 
to  the  effect  (1)  that,  in  case  the  said  daughter  should  sur- 
vive her  husband,  and  die  "  without  issue,  then  and  in  that 
case  all  the  real  estate  so  devised  to  her  "  was  ^^  to  deacend^^ 
to  such  of  the  "  heirs  at  law  "  of  the  testator  as  should  be 
"  living  at  the  time  of  her  decease;  "  (2)  that,  in  case  she 
died  without  issue  and  her  husband  survived  her,  then  he 
should  be  entitled  to  said  real  estate. "  for  and  during  the 
term  of  his  natural  life,"  and  "upon  his  decease"  the  same 
was  to  "  descend  "  to  such  of  the  "  heirs  at  law  I'  of  the  tes- 
tator as  should  be  "  living  at  the  time  of  his  [the  husband's] 
decease ; "  (3)  but  that,  in  case  she  should  die  without  issue, 
and  her  husband  should  survive  her,  and  should  marry 
again,  then  he  should  only  be  entitled  to  said  real  estate 
up  to  the  time  of  such  remarriage,  and  upon  such  remar- 
riage the  same  was  to  "  descend  "  to  such  of  the  "  heirs  at 
law  "  of  the  testator  as  should  be  "  living  at  the  time  of  his" 
said  remarriage.  Such  "  heirs  at  law  "  of  the  testator  as 
should  be  living  at  the  time  of  the  daughter's  death  might 
be  entirely  different  persons  from  such  heirs  as  should  be 
living  at  the  time  of  her  husband's  remarriage,  and  such 
heirs  of  the  testator  as  should  then  be  living  might  be  en- 
tirely different  persons  from  those  living  at  the  time  of  the 
husband's  death.*  Besides,  by  the  express  terms  of  such 
conditions,  such  heirs  of  the  testator  as  should  be  living  at 
either  of  the  three  dates  named  were  to  take  the  lands  so 
devised  to  the  daughter,  "  her  heirs  and  assigns  forever," 
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by  descent;  that  is  to  say,  in  the  language  of  the  condi- 
tion, the  same  was  "^  descend  to'*^  such  "heirs  at  law.'* 
The  will  nowhere  undertakes  to  state  from  whom  such 
lands  are  thus  ^*  to  descend^  They  could  not  descend  from 
the  testator,  for  two  reasons.  One  is  that,  if  they  de- 
scended from  him  at  all,  they  would  go  to  his  heirs  at 
law  living  at  the  time  of  his  deaths  and  not  such  other 
persons  as  might  be  regarded  as  his  heirs  at  some  sub- 
sequent and  indefinite  period, —  assuming  that  such  a 
thing  is  possible ;  and  the  other  reason  is  that  by  his  will 
the  testator  undertook  to  dispose  of  all  his  property. 
There  is  no  presumption  of  an  intent  to  die  intestate  as  to 
any  part  of  the  estate  to  be  indulged.  On  the  contrary, 
whenever  the  words  of  a  will,  fairly  construed,  are  such  as 
to  carry  the  whole  estate,  it  will  be  presumed  that  the 
testator  intended  to  dispose  of  all  his  property.  Given  t?.  , 
IJilton,  95  U.  S.  591 ;  RaudenlaclC s  Appeal,  87  Pa.  St.  51 ; 
^  Ferry's  Appeal,  102  Pa.  St.  207;  Miller's  Appeal,  113  Pa. 
St.  459.  Among  the  manifest  purposes  of  the  testator,  in 
case  his  daughter  should  die  without  issue,  was  to  prevent 
the  fee  of  such  real  estate  from  becoming  vested  in  her 
husband,  and  to  have  the  same  return  to  certain  of  his 
own  heirs  at  law,  as  mentioned.  Under  the  presumption 
indicated,  it  is  very  obvious  that  the  testator  intended  by 
his  will  to  vest  the  title  to  such  real  estate  in  the  daughter, 
^'  her  heirs  and  assigns  forever,"  and  then  by  the  conditions 
thus  annexed  to  such  devise,  in  case  she  should  die  without 
issue,  to  control  the  descent  from  her,  to  the  extent  that 
the  remainder  should,  in  that  event,  return  to  his  heirs  at 
law,  as  indicated,  instead  of  attempting  to  secure  the  same 
purpose  directly  by  way  of  executory  devise,  or  defeasance 
by  way  of  forfeiture,  or  otherwise.  It  may  be  question- 
able whether  a  lawful  condition  can  in  that  way  be  annexed 
to  such  a  devise ;  but,  assuming  that  it  may,  yet  it  is  man- 
ifest, and  is  in  fact  conceded,  that  the  several  conditions  so 
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annexed  to  the  devise  are  each  and  all  repugnant  to  secs^ 
2038,  2039,  R  S.,  as  they  stood  at  the  time  the  estate  \yas 
created  by  the  death  of  the  testator.  Those  sections,  as 
they  then  stood,  prohibited  and  rendered  void  in  their  cre- 
ation every  limitation  or  condition  whatever  whereby  the 
absolute  power  of  alienation  of  any  future  estate  should  he 
suspended  for  a  longer  period  than  during  the  continuanctr 
of  two  lives  in  being  at  the  creation  of  the  estate,  with 
certain  exceptions  not  material  here.  I^ord  v,  Ford^  7^* 
Wis.  61.  It  was  there  said :  "  We  have  no  authority  to 
speculate  upon  the  chances.  The  rule  is  universal  that  such 
suspension  of  power  of  alienation  must  necessarily  terrni- 
nate,  under  any  and  all  circumstances^  within  the  period  pre- 
scribed by  the  statute,  or  the  disposition  will  be  void/' 
Here  the  testator  attempted  by  the  conditions  annexed  to 
the  devise  tb  suspend  the  "  dbaolute  power  of  alienation  *' 
for  a  longer  period  than  during  the  continuance  of  the  lives 
of  his  wife  and  daughter,  and  hence  such  conditions  are 
necessarily  void  and  of  no  effect. 

'  The  question  recurs,  upon  the  assumption  suggested, 
whether  the  devise  itself  is  destroyed  by  reason  of  the  an- 
nexation of  such  unlawful  conditions.  The  statute  provides 
that  "  successive  estates  for  life  shall  not  be  limited  unlesj* 
to  persons  in  being  at  the  creation  thereof;  and  when  a  re- 
mainder shall  be  limited  on  more  than  two  successive  eis- 
tates  for  life  all  the  life  estates  subsequent  to  those  of  the 
two  persons  first  entitled  thereto  shall  he  void^  and  upon  the 
death  of  those  persons  the  remainder  shall  take  effect  in 
the  same  manner  as  if  no  other  life  estate  had  been  created. 
Sec.  2041,  E.  8.  This  section  was  borrowed  from  New 
York,  where  it  has  been  held  that  it  "  refers  only  to  vested, 
not  to  contingent,  remainders,  and  executes  the  remainders 
in  possession  only  in  favor  of  such  ascertained  persons  as, 
except  for  the  void  life  estate,  would,  under  the  will  or  deed, 
be  entitled  to  the  immediate  possession."     Purdy  v.  Hayi^ 

Digitized  by  VjOOQIC 


eao       surREME  court  of  Wisconsin.      •  [83 

Saxton  and  husbaDd  v&  Webber  and  others. 

02  K  Y.  446.  Here  the  will  undertook  to  create  a  future 
life  estate  in  the  son-in-law  on  the  death  of  the  daughter, 
which  would  be  a  nullity  under  the  last  section,  even  if  the 
will  had  only  attempted  to  create  in  the  daughter  a  mere 
life  estate ;  and  in  that  event  such  life  estate,  as  well  as  the 
life  estate  to  the  widow,  would  be  preserved  by  the  same 
section.  But  here  the  case  is  very  much  more  favorable 
to  the  daughter,  since,  as  already  indicated,  instead  of  a 
mere  life  estate  in  the  da'ughter,  the  devise  is  to  her,  "  her 
heirs  and  assigns  forever,"  with  the  unlawful  conditions 
annexed.  There  is,  therefore,  much  stronger  reason  for 
holding  that  such  unlawful  conditions  should  not  operate 
as  a  defeasance  of  the  title  thus  vested  in  the  daughter. 
Thus  it  has  repeatedly  been  held  in  Massachusetts  that  "  a 
devise,  subject  to  a  conditional  limitation  void  for  remote- 
ness, vests  an  absolute  estate  in  the  first  taker."  'Proprietors 
V.  Grantj  3  Gray,  142;  Theological  Ed,  Soc.  v.  Atfy  Gen. 
135  Mass.  285.  The  same  rule  has  been  sanctioned  in  New 
York.  Manice  v.  Manicey  43  N.  Y.  383 ;  Tiers  v,  Tiers^  98 
N.  Y.  568;  Dana  v.  Murray,  122  N.  Y.  604.  See,  also, 
Outlandv.  Bowen,  115  Ind.  150;  Coggins''  Appeal,  124  Pa. 
St.  10.  This  court  has,  in  effect,  held  the  same  thing.  ScoU 
-n.  West,  63  Wis.  529,  582.  We  must  hold  that  the  devise  to 
the  daughter,  "  her  heirs  and  assigns  forever,"  vested  the 
title  in  her,  and  that  the  unlawful  conditions  annexed 
thereto  did  not  and  cannot  operate  as  a  defeasance. 

5.  The  devise  of  the  one  undivided  sixth  part  of  the  lands 
not  specifically  described  to  such  person  or  persons  as  the 
county  court  might  appoint,  in  trust  to  take  care  of  and 
manage  and  to  receive  the  rents,  issues,  and  profits  thereof, 
for  and  during  the  life  of  Harry  J,,  and  to  pay  the  net  in- 
come therefrom  to  him  quarter-yearly  during  his  life,  and 
upon  his  decease  to  convey  the  same  to  his  issue  then  liv- 
ing, in  fee;  or,  in  case  he  shall  die  without  issue,  then  and 
in  that  case  the  same  to  descend  to  such  of  the  heirs  at  law 
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of  the  testator  in  fee  as  shall  then  be  living, —  only  ties 
up  said  estate  so  devised  in  trust  during  the  life  of  said 
Harry  J,;  and  hence  is  not  repugnant  to  the  statutes  cited, 
but  is  a  valid  trust.  It  follows  that  the  plaintiflfs  can 
claim  nothing  by  virtue  of  the  peculiar  provisions  of  that 
devise  in  this  action  for  partition.  The  same  may  be  said 
respecting  the  proviso  annexed  to  the  devise  to  the  said 
Harry  J,  in  the  will  of  the  widow,  l^ry  H. 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  enter 
judgment  in  accordance  with  this  opinion,  and  for  further 
proceedings  according  to  law. 


Hansen,  Administrator,   Eespondent,  vs.   Thb   Chicago, 
Milwaukee  &  St.  Paul  Eailway  Company,  Appellant. 

Nonsember  19  —  December  6, 189£, 

Railroadsi  Killing  of  pei^son  on  track:  ContrHmtory  negligence, 

PlaintifTs  intestate  started  to  cross  defendant's  track  a  short  distance 
in  front  of  an  rngine,  and  was  killed.  If  he  had  looked  before  at- 
tempting to  cross  he  could  have  seen  the  engine  approaching. 
Heldj  that  he  was  guilty  of  such  contributory  negligence  as  to  pre- 
vent a  recovery. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

Action  to  recover  damages  for  the  killing  of  plaintiff's 
intestate.  The  facts  are  stated  in  the  opinion.  The  de- 
fendant appeals  from  a  judgment  in  favor  of  the  plaintiff. 

For  the  appellant  there  was  a  brief  by  John  T.  Fish^  at- 
torney, and  C.  H  Van  Alstine,  of  counsel,  and  oral  argu- 
ment by  Mr.  Van  Alstine, 

For  the  respondent  there  was  a  brief  by  Shepard^  HoHng 
&  Frosty  attorneys,  and  Edward  W.  Frosty  of  counsel,  and 
oral  argument  by  0.  L  Haring. 
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Orton,  J.  The  intestate,  Otto  Froehlich,  was  killed  on 
the  ^th  day  of  October,  1887,  by  one  of  the  engines  of  the 
appellant  company,  while  near  the  center  of  the  track  of 
the  railway  as  it  runs  east  and  west  along  Canal  street,  in 
the  city  of  Milwaukee,  at  about  6  o'clock  in  the  afternoon. 
The  engineer  had,  a  short  time  before,  left  his  engine  for  a 
few  minutes  in  charge  of  the  fireman,  and  ordered  the  fire- 
man to  go  ahead  wKh  the  work.  The  fireman,  who  had 
been  on  the  south  side  of  the  engine, —  his  proper  place, — 
went  directly  to  the  other  side, —  the  proper  place  of  the 
engineer.  The  engine  had  attached  to  it  a  very  large  l)ox 
car  only.  The  fireman  first  ran  the  engine  eastward  on  the 
side  track  a  short  distance,  and  kicked  some  cars  eastward 
down  the  track,  and  then  ran  ahead  with  the  single  box 
car  towards  the  west,  intending  to  go  upon  the  main  track. 
One  John  Cahill  was  the  switchman  at  the  switch  at  the 
junction  of  the  main  track  with  the  side  track,  towards 
which  the  engine  was  moving  westward.  lie  stood  looking 
towards  the  east  and  the  approaching  engine.  He  testified, 
in  effect,  that  he  saw  the  intestate  walking  along  a  not 
much  used  pathway  on  the  south  side  of  the  track,  going 
towards  the  west.  He  was  only  a  few  feet  from  him,  and 
saw  him  look  at  the  approaching  engine  just  as  he  was 
aboiit  to  warn  him  of  his  danger,  and  for  that  reason  he 
did  not  cry  out  to  him.  The  engine  was  in  plain  sight,  and 
very  near  to  the  intestate,  when  he  saw  him  look  at  it. 
The  intestate  then  turned  to  cross  over  the  track  (and  then 
the  switchman  gave  the  alarm  too  late),  and  when  about 
the  middle  of  the  track  he  fell  down,  and  almost  immedi- 
ately the  engine  ran  over  him  and  so  injured  him  that  he 
died  in  a  few  hours.  When  the  deceased  was  struck  by 
the  engine,  the  fireman  on  the  engine,  the  switchman,  and 
the  deceased  were  within  a  few  feet  of  each  other.  There 
was  no  obstruction  along  the  track  to  prevent  the  deceased 
seeing  plainly  the  approaching  engine  before  he  started  to 
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cross  the  track.  There  was  a  better  and  more  used  path- 
way on  the  north  side  of  the  track,  and  the  path  on  the 
south  side,  a  little  way  ahead  of  him,  was  obstructed ;  and 
it  may  be  that  was  the  reason  he  wished  to  cross  over  the 
track,  for  he  was  going  west  in  the  direction  of  his  place  of 
employment. 

It  hardly  seems  possible  that  the  deceased  should  have 
looked  at  and  seen  the  approaching  engine  so  near  him, 
and  then  started  to  cross  over  the  track ;  and  yet  this  is  the 
positive  testimony  of  Cahill,  standing  within  ^  few  feet  of 
him,  and  facing  him,  repeated  and  reiterated.  He  was  the 
only  witness  to  the  accident.  The  fireman,  who  was  run- 
ning the  engine  at  the  time,  saw  nothing  of  ^he  deceased 
until  after  the  accident;  and  could  not  "have  seen  him  from 
the  right  side  of  the  cab,  where  he  was  standing,  if  he  had 
looked.  If  he  had  been  on  the  left  or  south  side  of  the 
cab, —  his  proper  place  as  fireman, —  he  could,  and  probably 
would,  have  seen  the  deceased  as  he  started  to  cross  over 
the  track,  and  in  time  to  have  stopped  the  engine. 

The  jury  returned  a  verdict  for  the  plaintiff  of  $5,000 
damages.  The  court  overruled  a  motion  for  a  new  trial 
on  the  ground  that  the  verdict  was  contrary  to  the  law 
and  the  evidence,  besides  many  other  reasons,  and  the 
defendant  excepted  to  the  denial  of  the  motion.  This 
exception  brings  before  us  the  consideration  of  the  case 
on  its  merits,  and  we  are  satisfied  that  the  judgment  ought 
to  be  reversed  on  the  facts.  We  shall  therefore  consider 
no  other  question  than  that  the  verdict  is  against  the  evi- 
dence. 

1.  The  evidence  tends  strongly  to  show  the  culpable 
negligence  of  the  defendant  company. 

2.  The  testimony  shows  that  the  decedent,  before  at- 
tempting to  cross  the  track  of  the  railroad,  looked  at  and 
saw  the  approaching  train  near  by  and  imminent.  If  this 
is  true,  then  the  deceased  was  not  only  negligent,  but  reck- 
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less,  in  attempting  to  cross  the  track.  If  he  did  not  look 
and  see  the  train  at  that  time,  as  testified  to  by  the  witness 
Cahill,  then  there  is  no  evidence  whatever  that  he  looked 
for  the  purpose  of  seeing  whether  there  might  not  be  a 
train  approaching  before  attempting  to  cross  the  track,  or 
that  he  used  any  precaution  whatever  for  his  own  safety ; 
and  therefore  his  own  want  of  ordinary  care  contributed 
to  his  injury  and  death,  and  the  plaintiflf  cannot  recover. 
Either  fact  —  that  he  looked  and  saw,  or  that  he  did  not 
look  —  is  fatal  to  the  verdict.  We  shall  therefore  con- 
sider the  case  on  the  assumption  that  be  did  not  look. 
The  engine  was  very  close  upon  him  and  in  plain  sight 
when  he  started  to  cross  the  track  before  it ;  and  it  was 
light  as  the  day,  as'the  witnesses  testified,  although  after 
5  o'clock  in  the  afternoon,  and  he  could  have  seen  it. 
There  is  some  evidence  that  the  deceased  was  intoxicated, 
but  it  is  not  conclusive.  He  fell  down  on  the  track,  and 
perhaps  tried  to  get  up  and  out  of  the  way,  and  may  have 
dpne  the  best  he  could  then  and  there.  But  that  is  not  the 
question  on  which  his  negligence  depends.  The  material 
question  in  the  case  is  what  he  did,  or  what  precaution  he 
used,  to  save  or  shield  himself  from  danger  at  that  crins^ 
before  placing  himself  in  such  a  condition  of  peril,  by 
going  on  the  track  in  the  face  and  front  of  the  approach- 
ing engine. 

This  is  not  a  new  case  in  this  court.  There  have  been  a 
great  many  judgments  in  railroad  cases  reversed  by  this 
court  on  precisely  the  same  ground  of  not  looking  to  see  if 
a  train  is  approaching  before  going  on  the  track.  Within 
the  past  month,  the  case  of  Schmolze  v.  C,  M.  cj6  St.  P.  R. 
Co.  posty  p.  659,  was  decided  on  the  same  question,  and  it 
was  the  only  question  decided  in  the  case.  The  judgment 
w^as  reversed  because  the  plaintiflf  did  not  look  before 
going  on  the  track,  when,  if  he  had  looked,  he  could  have 
seen  the  train  approaching.    This  is  a  stronger  case  than 
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that,  because  the  deceased  here  did  not  look  at  all;  and  in 
that  case  he  looked,  but  at  a  time  and  place  when  he  could 
not  see  the  train,  anfl  failed  to  look  when  he  could.  The 
present  chief  justice  said  in  the  opinion:  "A  person  cross- 
ing the  main  track  of  a  railroad  must  take  notice  that  trains 
are  liable  to  be  passing  at  any  time,  and  must  listen  and 
look  for  them,  if  he  would  fulfill  the  requirements  of  ordi- 
nary care."  In  that  case,  as  in  this,  the  person  injured  did . 
not  look  to  see  whether  there  was  a  train  approaching  be- 
fore he  attempted  to  cross  the  track;  at  least  there  was  no 
evidence  that  he  did;  and  it  was  held  fatal  to  the  verdict. 
That  was  the  only  question  decided  in  that  case,  and  it  is 
the  only  question  that  need  be  decided  in  this  case.  The 
following  cases  are  cited  as  containing  the  same  principle: 
noths  V.  M.  cfe  St.  P.  R.  Co,  21  Wis.  256;  Delaneyv.  M.  <& 
St.  P.  a.  Co.  83  Wis.  67;  Williams  v.  C,  3f.  cfe  St.  P.  R. 
Go.  64  Wis.  1;  SeefeUv.  C,  M.  cfe  St.  P.  R.  Co.  70  Wis. 
2U\  Schilling  v.  C,  M.  cfe  St.  P.  R.  Co.  71  Wis.  255; 
Schomfeld  v.  M.  C.  R.  Co.  74  Wis.  433.  There  are  many 
other  cases  in  this  court  aflSrming  the  same  principle. 
When  this  principle  has  been  established  in  so  many  cases 
in  this  court,  it  is  not  only  needless,  but  casts  a  doubt  on 
our  own  cases,  to  cite  cases  elsewhere.  It  is  too  late  to 
argue  such  a  question  in  this  court,  where  the  fact  is  ad- 
mitted. A  person  must  not  heedlessly,  and  without  either 
looking  or  stopping  to  listen,  go  on*  the  track,  or  attempt 
to  cross  it,  in  front  of  an  approaching  train,  near  at  hand 
and  in  sight,  and  if  run  over  by  it  expect  the  law  will  give 
him  a  verdict  against  the  railroad  company  as  a  premium 
on  his  negligence.  It  is  a  very  little  thing  to  do  to  look 
and  listen  before  he  places  himself  in  such  a  perilous  and 
fatal  place  of  danger.  Every  ordinarily  prudent  man  will 
do  so;  nay,  every  one  who  is  not  reckless  and  extremely 
careless  and  thoughtless  will  do  so.  But  this  principle  of 
law  needs  no  apology  or  vindication.    The  circuit  court 
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should  have  set  aside  the  verdict  on  the  facts,  and  granted 
the  defendant's  motion  for  a  new  trial. 

By  the  Cottrt —  The  judgment  of  Ihe  circuit  court  is  re- 
yersed,  and  the  cause  remanded  for  a  new  trial. 


Taylor,  Respondent,  vs.  The  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company,  Appellant. 

November  19  —  December  6, 189S. 

Bailroada:  Condemnation  of  land:  Highways:  Title  of  abutting  owners: 
Validation  of  defective  plat:  Unlawftd  digging  of  canal:  Nuisance: 
Prescription:  Abandonment  of  easement 

1.  A  defectively  executed  plat  having  been  validated  by  ch.  848,  Laws 
of  1888,  the  beneficial  interest  in  the  fee  of  the  streets  therein,  sub- 
ject only  to  the  public  right  of  way,  was  in  the  owners  of  abutting 
lots,  at  least  from  the  time  the  plat  became  valid. 

2L  a  canal  excavated  by  a  corporation,  without  lawful. authority,  in  a 
street  shown  upon  a  defectively  executed  plat,  was  a  private  nui- 
sance to  owners  of  lots  abutting  on  such  street,  who  had  purchased 
according  to  the  defective  plat  and  had,  at  least,  a  private  right  of 
way  over  the  street ;  and  there  could  be  no  prescription  for  such 
nuisance. 

&  If,  by  its  continued  occupation  of  such  street^  the  corporation  ac- 
quired any  right,  it  acquired  only  the  easement  to  maintain  the 
canal  therein.  That  having  been  lost  by  abandonment,  and  the 
beneficial  interest  in  the  fee  of  the  street,  subject  only  to  the  public 
right  of  way,  having  been  vested  in  the  abutting  lot  owners  by  the 
validation  of  the  plat,  a  subsequent  conveyance  of  the  property  and 
rights  of  the  corporation  to  the  city  did  not  carry  any  right  in  tlic 
fee  of  the  street,  and  the  city  could  not,  therefore,  grant  to  a  rail- 
way company  the  right  to  lay  its  track  over  the  former  site  of  the 
canal  without  making  coftipensation  to  the  owners  of  abutting  lots. 

4.  A  part  of  the  width  of  the  street  was  not  occupied  by  the  canal, 
and  was  constantly  used  as  a  highway  after  1843.  The  canal  was 
abandoned  in  1883,  and  was  filled  up  by  the  owners  of  abutting 
lots,  and  its  site  became  a  part  of  the  traveled  street  Held,  that  this 
was  sufficient  to  establish  the  character  of  the  street  as  a  public 
highway,  in  which,  to  the  center  thereof,  an  abutting  lot  owner  had 
such  an  interest  as  would  entitle  him  to  compensation  from  a  rail- 
way company  laying  its  track  therein. 
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APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

In  1885  the  Chicago^  Milwaukee  <J6  St.  Paul  Railway 
Company  laid  one  of  the  tracks  of  its  railroad  diagonally, 
from  southwest  to  northeast,  across  Commerce  (formerly 
Water)  street,  in  the  Second  ward  of  the  city  of  Milwaukee, 
and  has  ever  since  used  and  operated  the  same.  This  track 
is  laid  across  the  northwest  corner  of  lot  45'block  32,  if  such 
lot  extends  west  to  the  center  of  the  street.  Such  block 
is  platted  between  Commerce  street  on  the  west  and  Mil- 
waukee river  on  the  east  thereof. 

In  1890  the  plaintiff,  claiming  to  be  the  owner  of  said 
lot  4  and  the  adjoining  lot  6  in  the  same  block,  presented 
his  petition  to  the  circuit  court,  under  sec.  1852,  R  S.,  for 
the  appointment  of  commissioners  to  appraise  the  damages 
to  such  lots  by  reason  of  the  laying  and  operating  of  such 
track.  He  represented  in  his  petition,  and  the  fact  is,  that 
the  railway  company  never  instituted  condemnation  pro- 
ceedings in  respect  to  such  lots.  The  company  resisted  the 
petition,  and  denied  plaintifiTs  title  to  the  land  occupied  by 
the  track.  After  a  hearing  the  court  held  that  plaintiflf 
was  the  owner  of  the  locus  in  quo  and  entitled  to  maintain 
the  proceedings,  and  granted  the  petition.  The  commis- 
sioners appointed  for  that  purpose  afterwards  made  an  ap- 
praisal and  award  of  such  damages.  Both  parties  appealed 
therefrom  to  the  circuit  court.  For  a  more  full  statement 
of  the  procedure  in  the  matter  thus  far,  see  Taylor  v.  CI, 
M,  c6  St.  P.  R.  Co.  81  Wis.  82,  which  involved  the  question 
of  the  regularity  of  certain  orders  growing  out  of  such  con- 
demnation proceedings. 

A  trial  of  those  appeals  in  the  circuit  court  resulted  in  a 
verdict  and  judgment  for  plaintiflf  for  increased  damages. 
This  appeal  is  by  the  railway  company  from  such  judgment. 
The  facts  are  further  stated  in  the  opinion. 

C.  H.  Van  Alstine^  for  the  appellant,  contended,  inter 
aliay  that  tBere  is  no  actual  proof  that  the  canal  company 
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acquired  title  by  gift  or  grant  or  by  proceedings  under  its 
charter,  but  it  is  submitted  that  it  having  been  in  the  actual 
continued  possession  and  occupation  of  the  lands  occupied 
by  its  canal  for  more  than  fQrty  years,  the  presumption  is 
conclusive  that  it  obtained  title  in  one  of  the  ways  author- 
ized by  its  charter,  unless  there  was  something  to  estop  it 
from  acquiring  title.  After  seizure  and  continuous  posses- 
sion for  forty  years  the  presumption  is  conclusive  that  the 
dan  J  ages  were  assessed  and  tendered  or  were  waived.  Blair 
t'.  luf/er,  111  Ind.  193, 194;  BrookviUe  A  M.  R,  Co.  v.  But- 
ler, 1)1  id.  134;  NeUon  t,  Fleming^  56  id.  310.  From  a  con- 
tinuous possession  of  thirty  years,  a  conveyance  will  be 
presumed.  Snell  v.  JFewell,  64  Miss.  655.  The  canal  com- 
pany having  been  in  the  continuous  possession  of  the  land 
occupied  by  its  canal  for  more  than  twenty  years  acquired 
title  by  adverse  possession,  unless  there  was  something  to 
preclude  it  from  acquiring  title.  Twenty  years  adverse 
possession  transfers  the  title.  Knox  v,  Cleveland^  13  Wis. 
245 :  Bartlett  v,  SeeoVy  66  id.  520.  If  the  canal  had  actually 
been  constructed  in  an  established  street  the  possession  of 
that  street  might  be  adverse  as  against  the  municipal  cor- 
poration, and  the  latter  might  abandon  the  street.  Here 
for  more  than  forty  years  the  canal  company  was  in  the 
exclusive  and  continuous  occupation  of  the  lands  in  question, 
claiming  title  thereto.  This  is  conclusive  both  as  to  the 
question  of  loss  of  title  by  adverse  possession  and  as  to  the 
question  of  abandonment.  Wheeling  v.  Campbell^  12  W.  Va. 
36;  Sadder  v.  Peahody  H,  Co,  m  Md.  1;  Houston  <&  T.  C. 
li.  Co,  V,  Travis  Co,  62  Tex.  16;  Fort  Smith  v.  McKihhin, 
41  Ark.  45;  Forsyth  v.  Wheeling^  19  W.  7a.  318;  Rowan  v. 
IWtland,  8  B.  Mon.  232,  259;  Alves  v.  Henderson,  16  id. 
131;  Cincinnati  v.  First  Presh,  Church,  8  Ohio,  298;  Cin- 
el/niati  v,  Evans,  5  Ohio  St.  594;  Evans  v.  Erie  Co,  66  Pa. 
St.  222;  Knight  V.  Heaton,  22  Vt.  481;  Litchjicldv,Wilinot, 
2  Root  (Conn.),  288 ;  Peoria  v.  Johnston,  56  111.  45 ;  Pella  v. 
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SchoUe^  24  Iowa,  285;  CaUawa/y  Co.  v.  Jf^olleyy  31  Mo.  393; 
Big  Rapids  v.  Comstockj  65  Mich.  78;  Gregory  v.  Knight^ 
50  id.  64;  Coleman  v.  F.  d&  P.  M.  JR.  Co.  64  id.  160;  Baker 
V.  Johnson  Co.  33  Iowa,  151. 

iT.  S.  Murpheyy  for  the  respondent,  argued,  among  other 
things,  that  the  digging  of  the  ditch  in  Commerce  street  for 
the  purpose  of  supplying  water  to  the  mills  and  manufac- 
tories on  its  line  was  ultra  vires  and  the  creation  of  a  nui- 
sance in  Commerce  street.  No  length  of  time  will  legalize 
a  nuisance  or  aflford  any  title  by  prescription  or  user  to  the 
party  maintaining  it.  Atfy  Gen.  v.  Bevere  Copper  Co.  152 
Mass.  452 ;  Comm.  v.  TJjpion^  6  Gray,  473 ;  Morton  v.  Moore^ 
15  id.  573;  New  Salem  v.  Eagle  MiUsy  138  Mass.  8.  Where 
no  express  grant  can  be  allowed  the  law  will  not  resort  to 
the  fiction  of  an  implied  gr^nt  so  as  to  create  a  prescriptive 
right.  Burhanh  v.  Fay^  5  Lansing,  397,  affirmed  65  N.  Y. 
57 ;  Staffordshire  C.  N.  v.  Proprietors  B.  C.  N.  H.  L.  1  E.  & 
I.  App.  Cas.  254;  Rochdale  C.  Co.  v.  Radcliffe,  18  Q.  B.  287; 
ELlwell  V.  Proprietors  B.  C.  iT.  3  H.  L.  Cas.  812;  Gramd 
Surrey  C.  Co.  v.  Hall,  1  Manning  &  G.  392;  Waterloo  W. 
M.  Co.  V.  Shanahan^  128  N.  T.  361 ;  Knickerbocker  L  Co.  v. 
SchultZy  116  id.  388;  Donahue  v.  StaU,  112  id.  145. 

Lyon,  C.  J.  On  the  appeal  in  the  condemnation  proceed- 
ings, reported  in  81  Wis.  82,  it  was  held  that  the  adjudica- 
tion therein  by  the  circuit  court  that  plain tiflf  was  the  oVner 
in  fee  simple  of  the  locxis  in  quo  upon  which  the  railway 
company  had  laid  and  was  operating  its  track  in  Commerce 
■  street  is  at  least  ^^^mayijkjie  evidence  of  such  ownership. 
The  circuit  court  gave  that  effect  to  such  adjudication  on 
the  trial  of  the  appeals  from  the  award  of  the  commission- 
ers, leaving  the  railway  company  at  liberty  to  disprove 
such  title.  Inasmuch  as  the  question  of  title  was  fully 
litigated  on  the  trial,  and  the  testimony  preserved  in  the 
record,  the  ruling  is  of  little  importance.  However,  we 
see  no  good  grounds  for  doubting  its  correctness. 
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That  the  plaintiflf  is,  and  for  many  years  has  been,  the 
owner  of  lots  4  and  5,  in  block  32,  is  abundantly  established. 
Tlie  question  is  whether,  by  reason  of  such  ownership,  he 
takes  title  to  the  center  of  Commerce  (formerly  Water) 
street,  or  has  such  an  interest  in  the  street  as  will  entitle 
biiii  to  maintain  condemnation  proceedings  against  the 
railwaj^  company,  which  has  laid  his  tracks  in  front  of  his 
luts  [is  platted,  and  east  of  the  center  of  the  street.  If  he 
luis  such  title  or  interest,  the  railway  company  has  taken 
Lis  property  for  public  use;  otherwise,  it  has  not.  In  the 
Litter  contingency  he  cannot  maintain  condemnation  pro- 
ceedings because  the  track  was  legally  laid  in  the  street 
iiiHlep  and  by  virtue  of  competent  authority,  to  wit,  sec. 
1828,  K.  S.,  subd.  5,  and  an  ordinance  duly  passed  by  the 
itu\yor  and  common  council  of  the  city  of  Milwaukee,  Sep- 
ti^rnber  13, 1886.  Hence  the  case  is  not  within  the  provis- 
ions of  ch.  255,  Laws  of  1889  (S.  &  B.  Ann.  Stats,  sec. 
l'2Ma\  which  extends,  in  certain  cases,  the  remedy  of  lot 
owners  whose  lots  abut  public  streets  in  which  railway 
coin[)anies  have  laid  their  railroad  tracks.  This  subject  is 
fully  considered,  and  the  act  of  1889  construed,  in  Sinnott 
V.  a  cfe  iT.  W.  R.  Go.  81  Wis.  95. 

So  it  becomes  a  controlling  question  in  the  case  whether 
tlie  plaintiflTs  title  by  virtue  of  his  ownership  of  lots  4  and 
5  is  restricted  to  the  east  line  of  Commerce  street,  or  ex- 
tends to  the  center  of  that  street.  The  land  included  in 
the  street  and  in  those  lots,  together  with  a  large  quantity 
of  land  adjacent  thereto,  was,  in  October,  1836,  the  sole 
property  of  Byron  Kilbourn.  At  that  date  Kilbourn  made 
and  recorded  a  plat  of  such  lands,  dividing  the  same  into 
lots,  blocks,  streets,  etc.,  and  designating  therein  the  plaint- 
ilFs  lots  as  lots  4  and  5,  in  block  32.  The  street  now  known 
ys  Commerce  street  was  designated  on  the  plat  as  Water 
street.  The  court  had  this  plat  under  consideration  in 
WiHia?n8  v.  Milwaukee  L  K  Asso.  79  Wis.  524.  It  was 
thyve  held  that  although  the  plat  was  defectively  executed 
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and  originally  invalid  for  that  reason  by  the  laws  of  Mich- 
igan territory  in  force  here  when  it  was  executed,  the  same 
was  rendered  valid  by  the  enactment  of  ch.  348,  Laws  of  1883 
(S.  &  B.  Ann.  Stats,  sec.  2206a).  The  judgment  in  that  case 
is  controlling  here.  The  grounds  thereof  are  sufficiently 
stated  in  the  opinion  by  Chief  Justice  Cole,  and"  a  repeti- 
tion of  the  discussion  is  unnecessary.  It  must  be  held  that 
the  Kilbourn  plat  is  valid,  and  was  so  when  the  railway 
company  laid  its  track  in  Commerce  street. 

The  plat  being  valid,  the  fee,  or  the  beneficial  interest 
therein,  to  the  center  of  the  street,  is  in  the  owners  of  abut- 
ting lots,  subject  only  to  the  public  right  of  way.  At  least 
this  has  been  so  from  the  time  the  plat  became  valid  by  the 
enactment  of  ch.  348,  Laws  of  1883,  even  if  the  same  did 
not  thereby  become  valid  by  relation  from  the  time  it  was 
recorded.  The  plaintiff  is  therefore  the  owner  in  fee  of 
the  street  to  its  center,  opposite  his  lots,  or  had  the  entire 
beneficial  interest  therein,  subject  only  to  the  public  ease- 
ment, unless  something  intervened  before  the  enactment 
of  ch.  348,  Laws  of  1883,  to  prevent  the  vesting  in  him 
of  such  title  or  interest.  This  proposition  is  established  by 
a  long  line  of  cases  in  this  court,  commencing  with  the  case 
of  Kimball  v.  Kenosha^  4  Wis.  321.  If  plaintiff  is  the  owner 
of  the  entire  beneficial  interest  in  the  fee  of  the  street  to 
its  center,  opposite  his  lots,  subject  only  to  the  right  of 
way  held  in  trust  for  the  public  by  the  county  under  the 
Michigan  statute  (Eev.  Laws  of  1827,  p.  2^8,  §  2),  and  by 
the  city  of  Milwaukee  under  our  statute  (R.  S.  sec.  2263), 
it  requires  no  argument  to  demonstrate  that  he  has  an  in- 
terest therein  — no  matter  by  what  name  such  interest  is 
called  —  which  will  support  condemnation  proceedings  to 
recaver  compensation  for  the  taking  of  his  property  for 
public  use  by  authority  of  law. 

We  are  thus  brought  to  inquire  whether  anything  has 
intervened  to  prevent  the  vesting  in  the  plaintiff  of  the 
Vou88— 41 
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beneficial  interest  he  would  otherwise  have  in  the  fee  of 
the  street.  The  learned  counsel  for  the  railway  company 
ingeniously  maintains  that,  in  the  operations  of  the  Mil- 
waukee &  Rock  River  Canal  Company  upon  the  locus  in 
quo,  he  has  found  that  which  excludes  the  plaintiflf  from 
any  such  interest,  and  defeats  his  right  to  condemnation 
proceedings  against  the  railway  company. 

The  Milwaukee  &  Rock  River  Canal  Company  was  in- 
corporated by  an  act  of  the  territorial  legislature  approved 
Jantiury  5,  1838  (Laws  of  1838,  No.  23,  p.  181).  The  ob- 
ject of  creating  such  company  was,  as  its  name  imports,  to 
secure  the  construction  and  maintenance  of  a  navigable 
canalj  or  slack  water  navigation,  from  Milwaukee  to  Rock 
river.  The  company  was  required  by  the  act  to  commence 
the  construction  of  the  canal  within  three  j^ears  from  the 
passage  of  the  act;  failing  which  the  act  was  to  become 
null  and  of  no  effect.  It  was  also  provided  that  the  right 
to  construct  so  much  of  the  canal  as  should  not  be  con- 
etructed  in  ten  years  from  the  passage  of  the  act  should  be 
forfeited  by  £he  company.     Sec.  22. 

Before  1843  the  company  built  a  dam  across  Milwaukee 
river,  in  the  city  of  Milwaukee,  and  tuhned  the  waters  of 
the  river  into  a  canal  about  one  mile  in  length,  which  it 
excavated  from  the  dam  south,  along  and  in  Water  street, 
thus  creating  water  power.  It  leased  such  power  to  divers 
persons  for  propelling  mills  and  machinery.  The  only  dis- 
charge of  water  from  the  canal  into  the  river  was  through 
tlie  mills  erected  thereon.  It  is  part  of  the  history  of  the 
state,  and  a  matter  of  common  knowledge,  that  the  canal 
company  never  did  any  more  actual  work  towards  the  con- 
st r  net  ion  of  a  canal  for  the  purposes  of  navigation.  Prob- 
ably such  water-power  canal  in  Water  street,  and  the  dam, 
iniglit  have  been  utilized  for  the  purposes  of  navigation 
had  the  canal  contemplated  by  the  charter  of  the  company 
ever  been  constructed,  but  they  were  never  used  for  any 
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such  purposes.  This  water-power  canal  occupied  all  of 
Water  street,  except  a  narrow  strip  on  the  east  side  thereof, 
which  seems  to  have  been  constantly  used  by  the  public  as 
a  highway  during  the  whole  time  the  canal  remained  there. 
No  authority  or  license  to  the  canal  company  thus  to  use 
the  street  is  shown.  The  canal  company  continued  to 
maintain  such  water-power  canal,  and  collect  water  rents, 
until  1883,  when  the  dam  washed  out,  and  was  not  rebuilt. 
The  canal  was  then  abandoned  by  the  company,  and  after- 
wards filled  up  by  the  owners  of  lots  abutting  it,  and 
thereupon  the  site  of  it  became  part  of  the  traveled  street. 
It  does  not  appear  that  the  city  authorities  did  any  work 
on  the  street  until  1885.  The  portion  of  the  street  opposite 
lots  4  and  5,  taken  and  used  by  the  railway  company,  was 
included  within  the  limits  of  the  canal. 

The  operations  of  the  canal  company  from  1838  to  the 
formation  of  the  state  government  in  1848,  as  shown  by 
the  proceedings  of  the  territorial  legislature  during  those 
years,  and  numerous  reports  of  the  officers  of  the  company, 
is  a  prominent  feature  in  our  territorial  history.  Elabo- 
rate records  of  those  operations  may  be  found  in  Lapham's 
Documentary  History  of  that  company,  published  in  1840; 
in  volume  3  of  Gen.  William  E.  Smith's  Documentary  His- 
tory of  Wisconsin  (page  554  and  following),  published  in 
1854;  and  in  Strong's  History  of  Wisconsin  Territory, 
chapter  30.  From  these  sources  of  information  it  may  be 
gathered  that  the  whole  aiiiount  expended  on  the  canal, 
including  superintendence*  up  to  January,  1, 1848,  was  less 
than  $57,000,  and  that  with  the  exception  of  surveying 
routes  for  the  proposed  canal,  and  constructing  the  dam 
and  water-power  canal  in  question,  the  operations  of  the 
company  consisted  largely  in  swelling  the  volume  of  docu- 
mentary history  of  the  territory  of  Wisconsin. 

On  November  6, 1885,  the  canal  company,  by  deed  duly 
executed,  granted  and  conveyed  to  the  city  of  Milwaukee 


Digitized  by  VjOOQIC 


i 


641  SUPREME  COURT  OF  WISCONSIN.  [83 

Taylor  va  The  Chicago,  Milwaukee  &  St  Paul  R.  Ca 

all  its  property  and  property  rights,  inclading  whatever 
rights  or  easements  it  had  in  Water  or  Commerce  street. 
This  conveyance  was  authorized  by  ch.  91,  Laws  of  1885. 
The  contention  on  behalf  of  the  railway  company  is  that 
^  the  possession  and  occupancy  of  the-  street  by  the  canal 

company  for  the  purposes  of  its  canal  were  adverse  to  the 
plaintiff,  his  grantors,  and  the  public,  and  that  by  reason 
of  the  uninterrupted  continuance  of  such  adverse  occupancy 
for  more  than  twenty  years  the  canal  company  became  the 
absolute  owner  in  fee  of  the  portion  of  the  street  thus  oc- 
cupied by  it,  which  includes  the  portion  claimed  by  plaint- 
iff, on  which  the  railway  track  was  laid;  and,  further,  that 
under  the  conveyance  by  the  canal  company  in  1885  the 
city  succeeded  to  such  absolute  ownership  thereof,  and  had 
full  and  exclusive  authority  to  grant  the  right  to  lay  the 
p  railway  track  over  the  former  site  of  the  canal. 

^  We  think  the  above  claim  is  untenable.     The  canal  com- 

J,  pany  excavated  its  canal  in  Water  street  without  lawful 

r  authority,  and  was  a  trespasser.    But  for  the  fact  that  the 

original  plat  was  defectively  executed,  the  loc^is  in  quo 
would  have  been  a  public  highway  and  the  canal  therein  a 
public  nuisance  from  the  first.  Moreover,  it  was  a  private 
nuisance  to  the  owners  of  lots  abutting  Water  street;  for 
they' purchased  by  the  defective  plat,  and.  had  at  least  a 
private  right  of  way  over  Water  street,  and  the  canal  was 
an  unlawful  interference  with  that  right.  It  was  held  in 
Meiners  v.  Frederick  Miller  Brewing  Co.  78  Wis.  364,  that 
there  can  be  no  prescription  either  for  a  public  or  private 
nuisance. 

But,  if  the  canal  company  acquired  any  rights  under  its 
occupation  of  Water  street,  it  only  acquired  the  easement 
to  maintain  its  canal  therein.  That  was  lost  by  abandon- 
ment in  1883,  and,  as  we  have  already  seen,  the  entire  bene- 
ficial interest  in  the  fee  of  the  street,  subject  only  to  the 
public  right  of  way,  vested  in  the  abutting  lot  owners  in 
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that  year,  if  not  before.  Hence  the  conveyance  by  the 
canal  company  to  the  city  of  Milw^-ukee  in  1885  carried  no 
rights  in  the  fee  of  the  street,  for  that  company  had  none 
to  convey. 

It  is  immaterial  when  the  city  formally  accepted  the 
dedication  of  Water  or  Commerce  street  as  a  public  high- 
way by  entering  upon  and  improving  the  sama  All  of  it 
not  occupied  by  the  canal  has  been  used  as  such  highway 
since  1843.  The  balance  thereof  has  been  so  used  since  the 
canal  was  filled  in  1888.  This  is  sufScient  to  establish  its 
character  as  a  public  highway,  to  the  center  of  which,  op- 
posite his  lots,  plaintiflf  has  title  or  an  interest  therein 
which  entitles  him  to  maintain  condiemnation  proceedings. 

The  foregoing  observations  dispose  of  the  reasons  urged 
for  a  reversal  of  the  judgment  adversely  to  the  contention 
of  counsel  for  the  railway  company. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Taylob,  Appellant,  vs.  The  Chicago,  Milwaukee  <fc  St. 

Paul  Railway  Company,  Respondent. 

Tayloe,  Respondent,  vs.  The  Chicago,  Milwaukee  &  St. 

Paul  Railway  Company,  Appellant. 

Nonember  19— December  6, 1S9$. 

Railroads:  Condemnation  of  land:  Prosecution  of  proceedings  by 
owner:  ''Cost  and  expense^  recoverable:  Evidence  of  value  of  at- 
torney's services, 

1.  Under  sec.  1862,  R.  S.,  providing  that  in  certain  caaes,  where  the 
railway  company  delays  or  omits  to  prosecute  condemDation  pro- 
ceedings, the  land-owner  may  prosecute  the  same  "  at  its  cost  antf 
expense,"  such  owner  is  entitled  to  full  indemnity  for  his  necessary 
expenditures,  including  attorney's  fees,  up  to  the  time  an  appeal  la 
taken  from  the  award  of  the  commissioners.    At  that  time  (under 
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sees.  1849, 1850)  the  proceeding  hecomes  an  action  in  which  the  pre- 
vailing party  is  entitled  to  costs. 
&  The  evidence  as  to  the  value  of  attorney's  services  in  condemnation 
proceedings  being  meagre  and  unsatisfactory,  the  circuit  judge 
might  properly  use  his  own  knowledge  in  fixing  such  value^  where 
most  of  the  services  were  rendered  before  him. 

APPEALS  from  the  Circait  Court  for  Milwaukee  County. 

The  railway  company  laid  one  of  its  tracks  upon  the  lot 
of  the  plaintiff  in  the  city  of  Milwaukee,  and  delayed  or 
omitted  to  institute  and  prosecute  condemnation  proceed- 
ings to  ascertain  the  compensation  to  which  the  plaintiff  is 
entitled  because  thereof.  Thereupon  the  plaintiff  insti- 
tuted such  proceedings,  and  procured  the  appointment  of 
commissioners  to  determine  such  damages.  The  commis- 
sioners made  such  award,  and  both  parties  appealed  there- 
from to  the  circuit  court.  On  the  trial  of  those  appeals 
the  plaintiff  recovered  increased  damages. 

The  plaintiff  applied  to  the  court  to  adjust  and  fix  the 
amount  of  his  costs  and  expenses  in  the  matter  of  such 
proceedings.  He  claimed  $3,000  for  attorneys'  fees,  and 
$65  for  necessary  disbursements.  The  only  proof  of  the 
value  of  such  services  was  his  own  affidavit  to  the  effect 
that  he  is  advised  and  believes  he  is  liable  to  his  attorney 
for  the  whole  $3,000  claimed,  and  that  the  same  is  not  an 
unreasonable  charge.  He  also  made  affidavit  of  the  neces- 
sity of  the  other  expenditures  charged  as  disbursements. 
An  affidavit  on  behalf  of  the  railway  company  was  read  on 
the  hearing  of  the  motion,  which  contains  nothing  material 
to  the  determination  of  these  appeals,  except  a  denial  of 
the  necessity  for  such  disbursements  of  $65.  The  court 
made  an  order  allowing  the  plaintiff  $500  for  services  of 
his  attorney  in  the  condemnation  proceedings  down  to  the 
time  the  appeals  were  taken  from  the  award  of  the  com- 
missioners. The  court  also  allowed  the  disbursements 
charged  at  $65.    Each  party  appeals  from  such  order. 
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iT.  8.  Murphey,  for  the  piaintiff,  argued  that  the  at- 
torney's fees  were  a  part  of  the  necessary  "  cost  and  ex- 
pense." It  has  been  held  that  the  words  "  costs,  charges, 
and  expenses  "  in  a  bond  of  indenanity,  include  attorney's 
fees,  and  the  right  accrues  without  actual  disbursements 
being  made.  Scott  v.  Tyler ^  14  Barb.  202;  Ban<yroft  v. 
Wimpear^  44  id.  209;  Rockfeller  v.  Donndly,  8  Cow.  628; 
Janaen  v.  RiLUm^  10  Johns.  549;  Barry  v.  Mandelly  id.  563; 
Gilbert  v.  Wiman^  1  N.  Y.  550 ;  Conner  v.  Reeves^  103  id. 
527 ;  Nat:  Bank  v.  Bigler^  83  id.  61 ;  Hume  v.  JBendrickson, 
79  id.  127- 

C.  IT.  Van  AUtine^  for  the  defendant,  to  the  point  that 
the  term  "cost  and  expense"  was  not  meant  to  cover 
attorney's  fees,  cited  Marshall  F.  Co.  v.  Hadley  F.  Co.  5 
Cush.  602. 

Lyon,  C.  J.  We  are  of  the  opinion,  and  so  hold,  that 
the  provision  of  the  statute  which  entitles  the  plaintiff  to 
the  cost  and  expense  of  prosecuting  the  condemnation  pro- 
ceedings when  the  company,  by  its  neglect  or  omission,  has 
compelled  the  plaintiff  to  institute  the  same  (R.  S.  sec. 
1852),  is  not  limited  by  what  would  be  taxable  costs  in  an 
action.  If  such  w^s  the  intention  of  the  legislature,  we 
think  the  term  "  and  expense  "  would  have  been  omitted. 
The  policy  of  the  statute  seems  to  be  to  make  it  the  duty 
of  the  railway  company  to  institute  the  proceedings,  for 
when  it  does  so  no-  costs  are  allowed  to  the  land-owner. 
Wis.  Cent  R.  Co.  v.  Kneale,  79  Wis.  95.  But  if  the  railway 
company  omits  to  do  so,  and  thus  drives  the  land-owner  to 
institute  and  prosecute  the  condemnation  proceedings,  it 
seems  to  be  the  intention  of  the  statute  to  give  him  full 
indemnity  for  his  necessary  expenditures  in  that  behalf. 
Tliis  operates,  and  was  doubtless  intended  to  operate,  as  a 
penalty  for  its  neglect  of  a  duty  it  owed  the  land-owner. 

We  are  also  of  the  opinion  that  the  circuit  court  properly 
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excluded  expenses  arising  after  the  appeals  had  been  taken 
from  the  award  of  the  commissioners.  When  such  appeals 
were  taken,  that  which  before  that  time  was  a  mere  special 
proceeding  became  an  action  in  which  the  prevailing  party 
was  entitled  to  costs  under  the  statute.  R  S.  sees.  1849, 
1850. 

The  circuit  court  had  but  little  testimony  before  it  of  the 
value  of  the  attorney's  services.  The  plaintiff  only  testi- 
fied that  he  was  advised  and  believed  they  were  reasonably 
worth  $3,000,  but  he  does  not  say  who  advised  him,  nor 
give  his  means  of  knowledge  of  their  value.  The  railway 
company  furnished  no  evidence  on  the  subject.  The  circuit 
judge  was  called  upon  to  fix  the  amount  of  such  services  on 
that  testimony,  supplemented  by  his  own  knowledge  of  the 
character  and  extent  of  such  services ;  fpr  most  of  them 
were  rendered  before  him.  By  submitting  the  question 
on  such  unsatisfactory  proofs  the  parties  compelled  ttie 
judge  to  use  his  own  knowledge,  thus  acquired,  in  order  to 
give  intelligent  judgment.  This  he  might  properly  do. 
IlaldsJca  V.  Cotzhausen^  52  Wis.  624.  Under  the  circum- 
stances, we  do  not  think  either  party  is  in  a  condition  to 
complain  of  the  sum  awarded. 

As  to  the  other  disbursements,  there  is  suflBcientan  the 
aflBdavit  of  the  plaintiff  to  justify  their  allowance  by  the 
court. 

By  the  Court —  The  order  is  affirmed  on  both  appeals. 
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The  LAin>,  Log  &  Lumber  Company,  Appellant,  vs.  Oneida 
County  and  others.  Respondents. 

October  S,  189S  —  January  10, 189$, 

Counties:  DiviMon:  Apportionment  of  indebtedness:  Repayment  of 
loanfron^  trust  fund:  Application  of  drainage  fund:  Toums:  In- 
terest 

1  UDder  the  general  laws  a  loan  from  the  trust  funds  to  a  county  is 
repaid  with  money  raised  by  taxation ;  and  one  half  of  the  proceeds 
of  sales  of  swamp  lands  in  a  county  constitutes  -a  drainage  fund, 
which  is  paid  over  to  the  county  and  by  it  apportioned  to  the  towns 
therein.  By  ch.  814,  Laws  of  1881,  it  was  provided  that  moneys 
realized  from  the  sales  of  swamp  lands  in  Lincoln  county,  not 
theretofore  set  apart  for  normal  school  purposes,  should  be  applied 
by  the  state  treasurer  as  payments  upon  a  loan  theretofore  made 
to  said  county.  Afterwards  Oneida  county  was  created  from  a 
part  of  Lincoln  county,  and  it  was  provided  that  the  assets  and 
liabilities  of  Lincoln  county  should  be  apportioned  between  the 
two  counties,  and  that  Oneida  county*s  proportion  of  the  said  in- 
debtedness to  the  state  should  *'be  collected  and  paid  by  said 
Oneida  county  in  the  same  manner  as  if  the  loan  had  been  made 
to  said  county  of  Oneidn.**  Held,  that  ch.  814,  Laws  of  1881,  did 
not  apply  to  Oneida  county,  and  that  said  county  was  entitled  to 
receive  its  proportion  of  the  drainage  fund,  and  was  liable  to  tax- 
ation for  its  proportion  of  said  indebtedness  to  the  state. 

SL  The  state  treasurer  having,  without  authority,  retained  the  drainage 
fund  properly  payable  to  Oneida  county  and  applied  the  same  upon 
its  share  of  the  indebtedness  aforesaid,  the  county  board  of  said 


Digitized  by  VjOOQIC 


650  SUPREME  COURT  OF  WISCONSIN.  [83 

The  Land,  Log  &  Lumber  Ca  vs.  Oneida  County  and  other& 

county  properly  allowed  the  claims  of  the  towns  therein  for  the 
portions  of  such  fund  to  which  they  would  have  been  entitled  had 
the  county  received  the  same;  and  a  taxpayer  cannot  complain  of 
such  allowance. 
8.  The  county  board  also  properly  allowed  to  the  towns  interest  on  the 
amounts  so  due  them,  from  the  time  such  amounts  were  credited 
to  the  county  on  its  indebtedness  to  the  state. 

APPEAL  from  the  Circuit  Court  for  Oneida  County. 

The  plaintiff  corporation  is  the  owner  of  large  quantities 
of  land  in  the  defendant  county  and  towns,  and  brings  this 
action  to  restrain  the  county  from  paying  certain  county 
orders  issued  by  it  to  such  towns,  and  to  annul  such  orders. 

This  appeal  is  from  the  following  orders  of  the  circuit 
court:  (1)  An  order  denying  a  motion  on  behalf  of  the 
plaintiff  company  to  strike  out  as  frivolous  the  general  de- 
murrer of  two  of  the  defendants  to  th^  complaint;  (2)  an 
order  dissolving  a  temporary  injunction ;  and  (3)  two  orders 
sustaining  general  demurrers,  by  different  defendants,  to 
the  complaint. 

The  facts  out  of  which  the  alleged  cause  of  action  arose, 
as  stated  in  the  complaint,  are  as  follows: 

From  1880  and  before,  until  January  1,  1887,  the  terri- 
tory now  constituting  Oneida  county  was  a  portion  of  Lin- 
coln county.  The  act  creating  the  county  of  Oneida  is  ch. 
411,  Laws  of  1885.  It  provides  for  the  equitable  division 
of  the  assets  and  liabilities  of  Lincoln  county  between  the 
two  counties,  on  the  basis  of  the  equalized  assessment  of 
property  therein  for  taxation  in  1884.  One  of  the  liabilities 
of  Lincoln  county  at  that  time  was  an  indebtedness  to  the 
state  on  account  of  a  loan  of  $55,000  of  trust  funds  to  such 
county,  pursuant  to  ch.  280,  Laws  of  1880.  The  act  pro- 
vided that  the  interest,  and  ten  per  cent,  of  the  principal 
of  such  loan,  should  be  charged  to  the  county  annually,  as 
part  of  the  state  tax  apportioned  thereto,  until  the  loan 
should  be  paid.     By  ch.  314,  Laws  of  1881,  ch.  280,  Laws  of 
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1880,  was  amended  so  that  the  state  treasurer  was  required 
to  apply  on  such  annual  payment  of  interest  and  ten  per 
cent,  pnncipal  of  the  loan  such  moneys  in  his  hands  as  were 
realized  from  sales  of  swamp  lands  in  Lincoln  county,  not 
theretofore  set  apart  for  normal  school  purposes,  and  to 
charge  to  the  county,  as  part  of  the  state  tax  apportioned 
to  it,  only  the  unpaid  balance  of  such  required  annual  pay- 
ment. Ch.  260,  Laws  of  1883,  provides  that  Lincoln  county 
shall  be  credited  every  three  months  with  the  amount  in 
the  hands  of  the  state  treasurer,  which  the  act  of  1881 
makes  applicable  to  the  payment  of  such  loan.  Such  were 
the  provisions  of  law  affecting  the  loan  to^  Lincoln  county 
when  the  act  creating  Oiieida  CQ|inty  went  into  effect  on 
January  1, 1887.  f 

Under  the  general  statutes,  one  half  of  the  proceeds  of 
sales  of  swamp  lands  constitutes  a  drainage  fund.  This  fund 
is  distributed  annually  to  the  several  counties  in  which  the 
lands  sold  are  situated  —  each  county  receiving  the  portion 
thereof  arising  from  sales  of  such  lands  situated  therein. 
The  amount  of  the  drainage  fund  thus  paid  to  any  county 
is  then  annually  apportioned  between  the  towns  in  which 
such  lands  are  located,  and  each  town  receives  its  proper 
share  of  the  fund  from  the  county  treasurer,  to  be  expended 
by  it  for  the  purposes  specified  in  the  statute.  R.  S.  sees. 
251-257. 

Oh.  153,  Laws  of  1887,  amends  ch.  411,  Laws  of  1885,  in 
respect  to  the  adjustment  and  division  between  the  two 
counties  of  Lincoln  and  Oneida  of  the  assets  and  liabilities 
of  Lincoln  county.  It  provides,  among  other  things,  for 
ascertaining  the  proportion  of  the  indebtedness  of  Lincoln 
county  to  the  state  on  account  of  the  loan  of  1880  which 
Oneida  county  should  pay,  and  that  the  amount  thereof, 
when  thus  apportioned,  "shall  be  collected  and  paid  by 
said  Oneida  county  in  the  same  manner  as  if  the  loan  had 
been  madd  to  said  county  of  On^idaP    The  proportion  of 


Digitized  by  VjOOQIC 


652  SUPREME  COURT  OF  WISCONSIN.  [83 

The  Land,  Log  A  Lamber  Ca  tb.  Oneida  Coontj  and  otbera. 

sach  indebtedness  chargeable  to  (?fi«trfa  county  having  been 
ascertained  in  the  manner  specified  in  ch.  153,  Laws  of 
1887,  the  state  treasurer  retained  the  drainage  fund  which 
otherwise  would  have  been  paid  to  Oneida  county,  and  ap- 
plied it  on  its  proportion  of  such  indebtedness.     The  sev- 
eral towns  in  Oneida  county  to  which  the  drainage  money 
payable  to  that  county  would  have  been  distributed  under 
the  general  statutes  (being  the  defendant  towns)  claimed 
of  the  county  the  amount  of  such  moneys  which  would 
have  been  payable  to  them  respectively  had  the  county  re- 
ceived the  fund.    The  county  board  of  supervisors,  admit- 
ting the  legality  of  such  claims  and  the  obligation  of  the 
county  to  pay  them,  alloyed  the  same,  and  issued  and  de- 
livered to  the  treasurer  qf  each  town  county  orders  for  the 
amount  to  which  such  town  would  be  entitled  under  the 
general  statutes,   with    interest  thereon   from    the    time 
the  same  was  credited  by  the  state  treasurer  to  the  county. 
The  respective  town  treasurers,  who  are  defendants  in  this 
action,  hold  such  orders,  and  the  towns  claim  that  they  are 
valid  obligations  against  the  county. 

The  following  is  the  opinion  of  Judge  Babdeen,  omitting 
the  statement  of  facts : 

**.  .  .  According  to  the  legislation  in  force  at  the 
time  Lincoln  county  made  its  loan  from  the  state,  the  drain- 
age fund,  so  called,  derived  from  the  sale  of  swamp  lands, 
was  to  be  distributed  by  the  state  to  the  several  counties 
wherein  such  lands  were,  and  by  the  county  apportioned  to 
the  different  towns  in  the  manner  stated.  That  the  state 
has  full  power  to  control  and  dispose  of  the  drainage  fund 
as  it  sees  fit,  as  against  every  person  except  the  United 
States,  is  settled  by  La  Pointe  v.  Ashland^  47  Wis.  251,  and 
cases  there  cited.  The  several  towns  in  the  state  have  no 
right  to  the  fund,  save  such  as  is  given  by  the  legislative 
enactment,  which  may  be  changed  or  altered  at  the  will  of 
the  legislature.     I  think  it  is  clear  that  when  the  swamp 
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lands  are  sold  the  proceeds  therefrom  become  immediately, 
by  force  of  the  statute,  a  part  of  the  different  funds  into 
which  it  is  divided,  and  in  the  absence  of  any  special  legis- 
lation such  proceeds  become  subject  to  apportionment  to 
the  different  towns,  as  prescribed  by  the  general  law. 

"The  plaintiff  contends  Hhat  the  moneys  alleged  to  have 
been  received  by  ,the  state  treasurer  never  became  a  part 
of  the  drainage  fund  subject  to  apportionment,'  etc.,  be- 
cause the  same  had  been  otherwise  appropriated  by  the 
special  acts  before  cited ;  or,  in  other  words,  that  ch.  314, 
Laws  of  1881,  applied  to,  and  continued  to  apply  to,  all  the 
territory  of  Lincoln  county  as  it  then  existed,  and  diverted 
that  portion  of  the  drainage  fund  going  to  the  towns  within 
this  territory  to  the  payment  of  the  debt  of  Lincoln  county, 
until  such  debt  was  paid. 

"To  my  mir^d  it  is  clear  that  as  soon  as  the  swamp  lands 
were  sold  the  proceeds  became  a  part  of  the  drainage  fund 
under  the  drainage  law,  and  that  the  effect  of  ch.  314  was 
to  change  the  beneficiary  to  the  fund  in  so  far  as  the 
county  continued  to  exist  as  it  then  existed.  While  it  is 
true  there  is  no  word  in  the  act  expressly  cutting  the  towns 
in  this  county  off  from  their  right  to  this  fund,  yet  the  di- 
rection to  the  state  treasurer  to  apply  on  the  loan  of  the 
state  to  Lincoln  county  the  amount  realized  from  swamp 
land  sales  during  the  year  must  be  held  to  be  a  diversion 
of  the  fund  to  a  different  beneficiary,  and  in  effect  cut  off 
the  towns  from  any  claim  thereto,  so  long  as  the  act  in 
question  remains  applicable  to  this  territory.  The  conten- 
tion of  the  defendants  that  the  subsequent  legislation  cre- 
ating Oneida  county  (which  makes  no  provision  for  the 
disposition  of  the  drainage  fund  in  the  territory  detached) 
takes  this  territory  out  of  the  operation  of  ch.  314,  raises  a 
more  difficult  and  troublesome  question.  Sec.  7  of  the  act 
creating  Oneida  county  (ch.  411,  Laws  of  1885)  provides 
that  the  new  county  shall  be  liable  for  its  just  share  of  the 
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'liabilities  and  indebtedness'  of  Lincoln  county  (which  must, 
of  course,  have  included  its  state  indebtedness)  according 
to  a  fixed  ratio,  and  provided  for  a  committee  to  make  the 
settlement.  This  condition  of  things  continued  from  Jan- 
uary 1,  1887,  to  April  18,  1887,  when  ch.  153  was  passed, 
providing  that  commissioners  should  be  appointed  to  ascer- 
tain the  portion  of  the  indebtedness  of  Lincoln  county  to 
the  state  each  county  should  pay,  and,  when  so  ascer- 
tained and  apportioned  in  the  manner  so  provided,  the 
act  says  Hhat  the  amount  apportioned  to  said  Oneida 
county  by  said  committee  shall  be  collected  and  paid  by 
said  Oneida  county  in  the  same  manner  as  if  the  loan  had 
been  made  to  said  county  of  Oneida.^  Nothing  was  said 
in  regard  to  the  drainage  fund. 

"  Ch.  314,  Laws  of  1881,  by  its  terms,  applies  specifically 
to  Lincoln  county,  and  there  is  nothing  in  the  organic  act 
of  Oneida  county  indicating  an  intention  of  the  legislature 
to  bring  the  new  county  under  the  operation  of  this  act; 
and,  in  the  absence  of  such  an  intention,  the  special  act  has 
no  application  to  the  new  county.  Shevlin  v,  Wheleriy  41  Wis. 
88.  Under  the  law  creating  Oneida  county,  it  became  ab- 
solutely liable  to  Lincoln  county  for  its  just  share  of  the 
debt  due  the  state. 

"  Ch.  153,  Laws  of  1887,  operated  to  make  Oneida  county 
the  debtor  of  the  state,  instead  of  Lincoln  county,  and  says 
that  its  share  of  the  debt  shall  be  collected  and  paid  in  the 
same  manner  as  if  the  loan  had  originally  been  made  to  it, 
that  is,  this  debt  shall  be  paid  by  taxation,  that  being  the 
usual  manner.  The  application  of  the  drainage  fund  aris- 
ing from  this  territory  was  not  a  condition  precedent  to 
the  loan.  If  this  is  so,  then  the  territory  set  off  into 
Oneida  county  must  come  under  the  operation  of  the  gen- 
eral law  relative  to  the  distribution  of  the  drainage  fund, 
unless  it  shall  be  held  that  ch.  314  applies  to  the  territory 
then  situate  in  Lincoln  county. 
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"  The  debt  was  a  debt  of  the  municipality.  It  was  not 
created  with  reference  to  the  application  of  the  drainage 
fund  to  its  extinguishment.  Ch.  314  seems  to  have  been 
an  afterthought,  and  applies  only  to  Lincoln  county.  No 
peculiar  sacredness  surrounds  the  act  or  its  purpose.  It 
was  surely  competent  for  the  legislature  to  provide  mean^ 
to  ascertain  the  exact  amount  due  the  state  from  the  de- 
tached territory  as  its  just  proportion,  and  it  might  as 
surely  provide  that  the  state  should  look  to  this  new  mu- 
nicipality for  the  payment  thereof.  When  it  did  so,  and 
provided  that  this  debt  should  be  collected  and  paid  in  the 
same  manner  as  if  the  loan  had  been  made  directly  to 
Oneida  county,  to  my  mind  it  evidenced  an  intention  to 
change  the  former  order  of  things,  and  bring  all  the  de- 
tached territory  under  the  operation  of  the  general  law. 

"But  the  plaintiff  says,  under  the  law  the  town  is  the 
beneficiary  of  the  drainage  fund,  which  comes  directly 
from  the  state,  and  until  it  has  actually  been  paid  over  to 
the  county  the  towns  have  no  rightful  claim  against  the 
county.  Admit  this  to  be  true,  the  case  made  out  here 
seems  to  me  to  be  quite  different.  It  is  conceded  that  this 
money  has  been  used  in  liquidation  of  the  debt  of  Oneida 
county  to  the  state,  and  that  the  former  has  had  the  bene- 
fit of  the  amounts  stated  in  this  complaint.  If,  as  I  have 
attempted  to  show,  this  money  was  the  money  of  the 
towns,  it  would  seem  to  be  a  very  just  and  proper  thing 
for  the  county  having  had  the  benefit  thereof  to  reimburse 
the  towns,  or  pay  them  their  just  dues. 

"  Admit  that  the  towns  could  not  maintain  an  action 
against  the  county  for  this  money,  and  that  their  right  of 
action,  if  any,  was  against  the  state,  does  this  put  the 
plaintiff  in  any  better  position?  Here  is  a  party,  hav- 
ing received  and  used  the  town's  money,  now  seeks  to 
make  it  good  to  them.  If  the  county  had  no  right  to  it, 
assuredly  it  would  have  to  pay  it  back  to  some  one,  and 
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the  amount  of  its  debt,  thus  wiped  out  by  the  drainage 
money  J  would  have  to  be  paid  by  taxation.  Neither  the 
plaintiff  nor  the  other  taxpayers  of  the  county  would  be  in 
any  ivorse  condition  if  the  county  pays  directly  to  the  towns 
iostead  of  paying  back  to  the  state,  and  then  raising  the 
amount  by  taxation.  No  matter  which  way  you  turn,  in 
the  ultimate  event  the  county  must  pay.  How,  then,  is  a 
tajipi}  t:r  injured?  He  pays  the  same  in  one  case  as  taxes 
that  he  would  in  the  other.  I  can  see  no  legal  objection  to 
i  a  paitj  who  has  received  money  belonging  to  another  ar- 

ranging with  him  to  make  good  his  wrong. 

'*  My  conclusion  is  that  the  plaintiff  has  not  shown  itself 
entitled  to  maintain  this  action." 

For  the  appellant  there  was  a  brief  by  Winkler^  Flanders^ 
Smithy  Botturn.  cfe  Vilas^  and  oral  argument  by  E.  P.  VH^m. 
\  \  Fur  the  respondents  there  was  a  brief  by  A.  W.  Shdton^ 

^  attorney  for  Oneida  County  and  G.  II .  C'^r*,  county  treas- 

urer ;  a  brief  by  Allan  cfe  BameSj  attorneys  for  the  other 
resi>oiulents,  and  N.  A.  Colman^  attorney  for  the  town  of 
I  Eagle  River;  and  oral  argument  by  John  Barnes  and  A. 

W.  Shtlhm. 
Tbu  following  opinion  was  filed  October  25,  1892: 

Lyon,  0.  J.  Although  the  orders  appealed  from  con- 
tain the  rulings  of  the  circuit  court  on  two  demurrers  and 
two  motions,  the  question  by  which  each  order  must  be 
testtid  is,  Does  the  complaint  state  facts  sufficient  to  con- 
stituto  a  cause  of  action?  If  it  does,  all  the  orders  must 
be  rev  ersed.     If  it  does  not,  they  must  all  be  affirmed. 

We  tfiink  the  learned  circuit  judge  held  correctly  that  as 
soon  as  Oneida  county  was  organized  it  became  the  debtor 
of  Lincoln  county  for  its  proper  proportion  of  the  indebted- 
ness of  the  latter  county  to  the  state,  and  hence  that  the 
provisions  of  ch.  314,  Laws  of  1881,  directing  the  drainage 
luodj  which  otherwise  would  have  been  payable  to  Lincoln 
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county,  to  be  retained  in  the  state  treasury  and  applied  to 
the  payment  of  such  indebtedness,  ceased  to  have  effect  in 
Oneida  county ;  and  that,  from  its  organization,  the  latter 
county  was  entitled  to  receive  its  proportion  of  fhe  drain- 
age fund,  and  was  liable  to  be  taxed  to  pay  its  proportion 
of  such  indebtedness  of  Lincoln  county.  But  were  it  held 
that  the  act  of  1881  continued  in  force  in  Oneida  county 
after  its  organization,  and  that  such  county  was  not  entitled 
to  receive  any  portion  of  the  drainage  fund  while  the  act 
remained  in  force,  we  should  further  be  of  the  opinion  that 
such  act  was  repealed  by  ch.  153,  Laws  of  1887,  which 
placed  that  county  under  the  general  laws  of  the  state  in 
respect  to  the  indebtedness  of  the  county  to  the  state. 
Such  we  think  is  the  meaning  of  the  provision  that  the 
amount  of  such  indebtedness  apportioned  to  that  county 
shall  be  paid  by  it  "  in  the  same  manner  as  if  the  loan  had 
been  made  to  said  county  of  Oneida?'^  This  language 
seems  to  exclude  the  hypothesis  that  Oneida  county  was 
to  remain  subject  to  the  special  provisions  of  the  act  of 
1881,  else  ch.  153  would  have  so  provided.  We  think  the 
fair  inference  from  the  language  employed  is  that  the  legis- 
lature intended  to  provide  and  did  provide  that  the  in- 
debtedqess  of  Oneida  county  to  the  state  should  be  payable 
in  the  same  manner  as  it  would  have  been  had  the  state 
made  a  loan  directly  to  that  county,  under  the  general 
laws  on  that  subject.  S.  &  B.  Ann.  Stats,  sees.  258a-258/l 
In  such  case  the  debt  would  have  been  levied  upon  the 
county  in  annual  instalments,  and  the  money  raised  by 
tax  to  pay  the  same,  and  the  drainage  fund  would  be  paid 
over  to  the  county  for  the  towns  entitled  thereto,  under 
the  general  laws  in  that  behalf. 

We  also  think  it  is  immaterial  that  the  drainage  fund  be- 
longing to  the  defendant  towns  was  never  actually  paid 
into  the  county  treasury.    The  county  could  have  enforced 
payment  thereof,  and  then  would  have  distributed  the  same 
Vol.  83—43 
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to  the  towns  pursuant  to  the  statute.  In  that  case  the 
towns  would  have  received  the  same  amounts  allowed  them 
by  the  county  board  of  supervisors,  and  the  same  amounts 
would  have  been  required  to  be  raised  by  tax  on  all  the 
taxable  property  of  the  county  to  pay  its  indebtedness  to 
the  state.  Instead  of  resorting  to -that  process,  the  county 
acquiesced  in  the  unauthorized  retention  by  the  state  of  the 
drainage  fund,  and  its  application  on  such  indebtedness, 
and  allowed  the  claims  of  the  towns  for  the  portion  of  the 
fund  to  which  they  would  have  been  entitled  had  the 
county  received  it.  The  amount  thus  allowed  must,  of 
course,  be  raised  by  taxation,  but  no  taxpayer  will  be  re- 
quired to  pay  any  more  tax  than  he  would  have  been  re- 
quired to  pay  had  the  county  insisted  on  actual  payment  to 
it  by  the  state  of  the  drainage  fund.  In  substance  and  legal 
effect  the  fund  was  paid  to  the  county,  and  by  it  appropri- 
ated to  the  towns  entitled  thereto. 

The  opinion  of  Judge  Bardeen  on  these  questions  is  so 
clear  and  satisfactory  that  we  feel  relieved  from  the  neces 
sity  of  further  discussion  of  them. 

The  county  board  of  supervisors  allowed  the  defendant 
towns  interest  on  the  amounts  due  them,  respectively,  from 
the  time  such  amounts  were  credited  to  the  county  on  its 
indebtedness  to  the  state.  It  is  claimed  that  this  was  un- 
authorized. When  those  amounts  were  thus  credited,  in- 
terest thereon  ceased  to  be  chargeable  to  the  county.  At 
the  8ame  time  the  towns  were  entitled  to  the  money  thus 
credited  to  the  county.  We  perceive  no  good  reason  why 
such  interest  was  not  properly  allowed  the  towns. 

Bi/  the  Court —  The  orders  of  the  circuit  court  from  which 
[  hJK  a])peal  is  taken  are  all  affirmed. 

Upon  a  motion  for  a  rehearing  there  was  a  brief  for  the 
appellant  by  Levi  J.  Billings^  of  counsel,  and  a  brief  for 
the  respondents  by  Alhan  &  Barnes, 

The  motion  was  denied  January  10,  1893. 
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SoHMOLZB,  Respondent,  vs.  The  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company,  Appellant. 

October  f7, 189X— January  10, 189S, 

Raihroads:  Negligence:  Injury  to  person  on  track:  Contributory  neglt- 
gence:  Supervening  negligence  of  engineer:  Court  and  Jury, 

1.  PlaintifF  attempted  tp  walk  across  or  along  the  main  track  of  a  rail- 

road. There  was  nothing  to  obstruct  his  view  of  the  track  or  divert 
his  attention  from  the  conditions  surrounding  him ;  but  he  failed 
to  look  for  approaching  trains,  and  was  struck  and  injured  by  a 
passing  locomotive.  Helclf  that  he  was  guilty  of  contributory  neg- 
ligence preventing  a  recoveiy,  although  he  did  not  expect  a  train 
and  no  regular  train  was  due  there  at  that  time. 

2,  The  locomotive  was  not  going  at  an  undue  rate  of  speed,  and  no  stat- 

ute required  the  engineer  to  sound  a  signal  at  that  place.  The  engi- 
neer saw  plaintifif  approach  the  track  with  the  apparent  intention 
of  crossing,  for  which  there  was  ample  time,  but  plaintiff  started  to 
walk  along  the  ti-ack  between  the  rails.  When  the  engineer  real- 
ized plaintiff's  intention,  he  gave  an  alarm,  but  it  was  too  late. 
Held,  that  the  engineer  had  the  right  to  assume  that  plaintiff  would 
cross  the  track  and  that  lie  knew  the  locomotive  was  approaching ; 
and  a  verdict  to  the  effect  that  the  exercise  of  reasonable  care  by 
the  engineer  might  have  avoided  the  consequences  of  plaintiff's 
negligence,  is  unwarranted.  Valin  v.  M.  db  N.  R,  Co.  82  Wis.  1,  dis- 
tinguished. 
[S.  Even  if  the  accident  might  have  been  avoided  by  the  exercise  of 
reasonable  care  on  the  part  of  the  engineer  after  discovering  plaint^ 
iff's  negligence,  it  is  doubtful  whether  plaintiff  could  recover,  since 
up  to  the  very  moment  of  the  injury  his  negligence  mingled,  as  an 
efficient  and  equally  operating  cause,  with  the  negligence  of  the 
engineer.] 

APPEAL  from  the  Circuit  Court  for  Lincoln  County. 

The  defendant  company  appeals  from  a  judgment  against 
it  for  $4,000  and  costs,  recovered  by  plaintiff  in  an  action 
for  personal  injuries  alleged  to  have  been  caused  by  the 
negligence  of  the  servants  of  the  ^company  in  operating 
one  of  its  locomotives  on  its  railroad  at  a  point  on  the  Wis- 
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consin  Valley  division  thereof,  in  Oneida  county,  known  as 
Harshaw. 

At  that  point  there  is  a  sawmill  and  lumber  yard,  a  store 
and  hotel,  all  owned  and  carried  on  by  the  firm  of  Norway 
&  Wiley,  together  with  a  few  dwelling  houses  occupied  by 
employees  of  the  firm.  A  spur  track  leads  from  the  main 
track  to  the  lumber  yard.  Trains  running  on  the  railroad 
stop  at  Harshaw  when  there  is  any  occasion  for  so  doing, 
but  it  is  not  a  regular  railway  station.  The  company  had 
no  agent  or  depot  at,  nor  time  schedule  for,  Harshaw,  and 
tbL^  most  of  its  trains  running  on  that  division  passed  there 
without  stopping. 

The  railroad  runs  nearly  north  and  south  through  Har- 
shaw. The  sawmill  of  Norway  &  Wiley  is  on  the  west 
side  of  it,  and  the  east  side  of  the  mill  is  thirty  feet  west 
of  the  track.    The  store  is  near  the  track,  on  the  east  side 

I  I  Uiereof,  from  which  it  is  separated  only  by  a  platform  a 

few  feet  wide,  and  is  about  twenty  rods  south  and  a  little 
east  of  the  sawmill.  The  spur  track  leaves  the  main  track 
a  few  rods  south  of  the  store. 

^  Plaintiff  testified  on  the  trial  that  on  August  28, 1891,  he 

wns  at  work  for  Norway  &  Wiley  in  the  sawmill,  as  a  mill- 
wright and  carpeqter,  and  had  been  at  work  there  during 

*•  t  lie  four  next  preceding  months.     At  about  1:30  p.m.  of 

tliiit  day  he  started  to  go  to  the  store  on  an  errand.  He 
passed  out  at  the  southwest  corner,  and  walked  along  the 
south  end  of  the  mill  until  he  reached  the  southeast  corner 
thereof.  When  one  or  two  steps  past  that  corner  he  looked 
up  and  down  the  railroad  track,  but  saw  no  train.  His 
range  of  vision  on  the  track  from  that  point  to  the  north 
was  about  400  feet.  He  continued  to  walk)  in  a  south- 
easterly direction,  going  about  forty  or  fifty  feet  before  he 
rejiched  the  track.  He  stepped  between  the  rails,  and  had 
walked  between  them  diagonally,  to  the  southeast,  probably 
sixteen  or  twenty  feet,  when  he  heard  an  alarm  signal,  and 
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was  immediately  Struck  by  a  locomotive  engine  running 
south  on  the  track,  and  received  the  injuries  complained 
of.  He  was  walking  slowly,  with  his  head  down,  and  did 
not  stop,  and  did  not  look  either  way  along  the  track  for 
trains.  The  result  of  the  injury  was  that  one  of  plaintiff's 
legs  was  necessarily  amputated  foar  or  five  inches  above 
the  ankle.  He  was  then  twenty-four  years  of  age,  and  had 
a  wife  and  child  dependent  upon  his  earnings  for  support. 

It  is  conclusively  proven  that  as  the  plaintiff  approached 
the  track  his  range  of  vision  along  the  same  to  the  north 
constantly  lengthened,  and  when  he  stepped  between  the 
rails,  and  until  he  was  struck  by  the  locomotive,  he  could, 
had  he  looked,  have  seen  the  track  to  the  north  for  eighty 
rods,  without  obstruction. 

The  locomotive  which  struck  plaintiff  belonged  to  a  reg- 
ular daily  freight  train  which  usually  passed  Harshaw, 
going  south,  about  12:30  p.  m.  On  the  day  that  plaintiff 
was  injured  this  train  was  nearly  or  quite  one  hour  late, 
and  plaintiff  supposed  it  had  passed  before  he  started  for 
the  store.  At  a  point  thirty  rods  or  more  north  of  the 
place  of  injury,  the  locomotive  was  uncoupled  from  the 
train  for  the  purpose  of  going  in  on  the  spur  track  to  take 
out  some  empty  cars  standing  thereon.  The  train  of  cars 
was  stopped  nearly  opposite  the  mill,  and  the  locomotive 
passed  on  towards  the  switch  leading  to  the  spur  track. 
The  plaintiff  knew  that  this  train  was  occasionally  late,  and 
knew  also  that  sometimes  trains  ran  upon  the  railroad  at 
irregular  times. 

There  is  much  testimony  bearing  upon  the  question  of 
the  alleged  negligence  of  the  defendant's  engineer  and  fire- 
man on  the  locomotive,  but  in  the  view  taken  of  the  case 
by  the  court  it  is  unnecessary  to  refer  further  to  the  sub- 
ject, except  to  state  that  the  trial  court  held  that  there  was 
no  proof  that  such  negligence  was  gross  or  wilful. 

The  court  refused  to  direct  a  verdict  for  defendant,  and 
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refused  to  give  several  instructions  proposed  on  its  behalf. 
The  jury  returned  a  verdict  for  plaintiff,  assessing  his  dam- 
ages at  $4,000.  A  motion  by  defendant  to  set  aside  the 
verdict  and  for  a  new  trial  was  denied.  Judgment  and 
appeal  as  above  stated. 

For  the  appellant  there  was  a  brief  signed  by  John  T. 
Fhh  and  Curtis^  Curtis  ife  Reed^  attorneys,  and  Geo.  P. 
Canj,  of  Gounsel,  and  the  cause  was  argued  orally  by  Bur- 
ton Ilanmii  and  Geo,  P.  Gary, 

For  the  respondent  there  was  a  brief  by  Bximp  dk 
K^reut2ei\  and  oral  argument  by  E.  L.  Bump  and  D,  Lloyd 
Jone%.  To  the  point  that  it  was  a  question  for  the  jury 
whether  the  plaintiff  was  guilty  of  negligence  contributing 
to  the  injury,  they  cited  Eilert  v.  G.  B.  <&  3L  R.  Co,  48 
Wis.  60G ;  ferre  Haute  &  I,  R.  Co,  v,  Voelker,  129  111.  540; 
Terre  Haute  <&  P.  R.  Co.  v.  Barr,  31  111.  App.  57;  Chicago^ 
M.  i&  SL  P.  R.  Co,  V.  Wilson,  133  111.  55;  Toledo,  St.  L.  & 
K,  C.  R.  Co.  V,  Cline,  135  id.  41;  Bishop,  Non-Contract 
Law,  sec.  1043,  notes  3-5 ;  Valin  v.  If.  <&  iT.  R.  Co.  82 
Wis.  1;  Krause  v.  C,  M.  &  St.  P.  R.  Co.  id.  568;  Plnm- 
merv,  E,  R,  Co,  73  Me.  591;  Ind.  &  Y.  R,  Co,  v,  McLin, 
8  Am.  &  Eng.  E.  Cas.  237;  Chaffee  v.  B.  <&  L.  L.  R,  Corp. 
104  Mass.  108;  Greany  v.  L,  I.  R,  Co,  101  N.  Y.  419;  Sherry 
V,  N,  Y,  a  <&  H.  R.  R.  Co.  104  id.  652 ;  Nosier  v.  C,  B.  cfe  Q. 
R,  Co,  73  Iowa,  268;  P&iin.  &  N.  Y.  C.  R.  Co.  v.  Huff,  8 
Atl  Rep.  789;  Zehigh  <&  W,  B.  C.  Co.  v.  Lear,  9  id.  267; 
Ellis  V.  Z,  S.  &  M,  S.  R.  Co.  138  Pa.  St.  506. 

The  following  opinion  was  filed  November  15, 1892: 

Lyon,  C.  J.  We  cannot  uphold  the  judgment  of  the 
circuit  court  from  which  this  appeal  is  taken.  The  testi- 
mony of  the  plaintiff  proves  conclusively  that  he  was  guilty 
of  negligence  which  contributed  directly  to  the  injury  of 
which  he  complains.  The  sawmill  was  running  when 
plaintiff  started  for  the  store,  and  continued  to  run  until 
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he  was  injured.  The  noise  made  by  it  interfered,  or  was 
liable  to  interfere,  with  his  hearing  an  approaching  train. 
This  fact  increased  his  obligation  to  make  use  of  his  eyes 
when  he  went  upon  the  track,  and  while  on  it,  to  ascertain 
if  a  train  was  approaching  him.  He  was  walking  slowly 
(as  he  estimates  it,  two  or  two  and  one  half  miles  per  hour), 
and  nothing  was  transpiring  there  to  distract  his  attention 
from  a  proper  consideration  of  the  dangers  of  the  situation. 
A  glance  to  the  north  up  the  track,  as  he  approached  it, 
or  during  most  of  the  time  he  was  walking  between  the 
rails,  would  undoubtedly  have  disclosed  to  him  the  presence 
of  the  approaching  locomotive,  and  enabled  him  to  escape 
injury.  Several  persons  at  the  sawmill,  and  others  on  the 
platform  at  the  store,  saw  the  locomotive  approaching  the 
plaintiff  in  time  for  him  to  have  easily  got  out  of  the  way 
of  it  had  he  also  then  discovered  it ;  and  those  upon  the 
platform  tried  to  warn  him  of  his  peril,  but  without  suc- 
cess. He  walked  slowly  a  distance  of  from  fifty-six  to 
seventy  feet,  a  portion  of  it  between  the  rails,  with  his  back 
partly  to  the  north  (from  which  direction  the  locomo- 
tive approached),  entirely  unconscious  of  probable  dan- 
ger, and  without  even  taking  the  easy  precaution  to  look 
along  the  track  in  that  direction  to  see  if  a  train  or  loco- 
motive was  approaching.  Under  many  decisions  of  this 
court  this  was  a  want  of  ordinary  care  on  his  part.  That 
such  negligence  contributed  directly  to  the  injury  com- 
plained of  cannot  be  doubted. 

It  is  not  a  suflBcient  explanation  of,  or  excuse  for,  such 
negligence  that  plaintiff  supposed  no  regular  train  would 
pass  Harshaw  at  that  hour.  A  person  crossing  the  main 
track  of  a  railroad  must  take  notice  that  trains  are  liable 
to  be  passing  at  any  time,  and  must  listen  and  look  for 
them  if  he  would  fulfill  the  requirements  of  ordinary  care. 
If  he  knows  that  a  train  is  due  there  at  the  time,  it  intensi- 
fies his  negligence  if  he  fails  to  listen  and  look  for  it,  but 
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he  is  still  guilty  of  a  want  of  ordinary  care  if  he  fails  to  do 
so,  although  he  does  not  expect  a  train  at  that  particular 
time. 

In  some  comments  upon  the  case  of  Duffy  v.  C.  d&  2V. 
W.  R.  Co.  32  Wis.  269,  found  in  the  opinion  in  Seefeld  v. 
a,  Jf.  cfe  St.  p.  R.  Co.  70  Wis.  216,  weight  is  given  to  the 
fact  that  in  the  former  case  there  was  no  proof  or  claim 
that  the  injured  party  knew  or  had  reason  to  believe  that 
a  train  would  probably  pass  the  crossing  at  about  the  time 
he  attempted  to  do  so.     This  was  mentioned  as  an  addi- 
tional reason  why  it  was  held  in  that  case  that  the  require- 
ments of  ordinary  care  did  not  make  it  the  duty  of  such 
party  to  stop  his  team,  leave  his  wagon,  go  upon  the  rail- 
road track,  and  look  along  the  same  for  a  train.     The  same 
circumstance  was  mentioned  by  Mr.  Justice  Orton  in  the 
opinion  in  Winstanley  v,  (7.,  M.  cfe  St.  P.  R.  Co.  72  Wis. 
375,  as  excusing  extraordinary  precautions  against  danger. 
In  that  case  the  injury  was  inflicted  at  the  crossing  of  a 
mere  private  way  over  a  spur  track.    But  in  neither  of 
those  cases,  nor  in  any  other  case  determined  by  this  court, 
so  far  as  we  are  advised,  has  it  been  held  that  a  person 
having  his  eyesight,  who  attempts  to  walk  across  or  be- 
tween the  rails  of  the  main  track  of  a  railroad,  with  noth- 
ing to  obstruct  his  view  of  the  track  or  divert  his  attention 
from  the  conditions  surrounding  him,  is  excused  from  look- 
ing along  the  track  for  approaching  trains  or  locomotives, 
merely  because  he  does  not  expect  a  train,  or  because  no 
regular  train  is  due  there  at  that  time.     Failing  to  use  this 
easy,  simple,  and  natural  precaution  against  accident,  of  look- 
ing along  the  track,  he  fails  to  exercise  ordinary  care,  and,  if 
injured  on  the  track  by  a  passing  train,  his  own  negligence 
contributes  directly  thereto,  and  he  cannot  recover  dam- 
ages of  the  railway  company  for  such  injuries. 

The  undisputed  testimony  brings  this  case  fairly  within 
the  rules  determined  in  the  cases  of  Rothe  v.  M.  &  St.  P. 
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R.  Co.  21  Wis.  256;  Ddaney  v.  M.  cfe  St.  P.  R.  Co.  33 
Wis.  67;  Willimm  v.  C\  M.  &  St.  P.  R.  Co.  64  Wis.  1; 
Seefddv.  C,  M.  cfe  St.  P.  R.  Co.  70  Wis.  216;  Schilling  v. 
C.y  M.  c&  St.  p.  R.  Co.  71  Wis.  255;  Schmnfeld  v.  Mil. 
City  R.  Co.  74  Wis.  433.  In  numerous  other  cases  in  this 
court,  in  which  it  has  been  held  that  the  qViestion  of  con- 
tributory negligence  was,  under  the  testimony  therein,  for 
the  jury,  the  rules  laid  down  in  the  cases  above  cited  are 
reaffirmed.  The  same  rules  prevail  generally  in  other 
states.  We  shall  not  attempt  to  cite  the  cases,  and  will 
onl}'  refer  to  a  very  late  one  decided  by  the  supreme  court 
of  Pennsylvania,  in  which  the  doctrine  of  the  above  cases 
is  vigorously  assorted  and  applied.  Myers  v.  B.  c6  0.  R- 
Co.  150  Pa.  St.  386. 

By  the  Court. —  The  judgment  of  the  circuit  court  is 
reversed,  and  the  cause  remanded  for  a  now  trial. 

Upon  a  motion  for  a  rehearing  there  was  a  brief  for  the 
respondent  by  Bump  cfe  Kreutzer^  and  a  brief  for  the  ap- 
pellant by  Burton  Uanson. 

The  following  opinion  was  filed  January  10, 1893: 

Lyon,  0.  J.  The  judgment  herein  for  the  plaintiff  was 
reversed  because  the  undisputed  evidence  proved  conclu- 
sively that  he  was  guilty  of  negligence  which  contributed 
directly  to  the- injury  of  which  he  complains.  The  plaint- 
iff now  moves  for  a  rehearing,  and  alleges  in  support  of 
his  motion  that  the  testimony  was  sufficient  to  send  to  the 
jury  the  question  whether,  by  the  exercise  of  reasonable 
care  and  prudence,  the  engineer  in  charge  of  the  locomo- 
tive which  ran  upon  and  injured  the  plaintiff  might  have 
avoided  the  consequences  of  plaintiffs  negligence.  If  the 
testimony  was  sufficient  for  that  purpose,  it  is  claimed 
that  the  jury  must  be  presumed  to  have  found  that,  had 
the  engineer  exercised  proper  care,  the  plaintiff  would  not 


Digitized  by  VjOOQIC 


666  SUPBEME  OOUET  OF  WISCONSIN.  [83 

Schmolae  va  The  Chicago,  Milwaukee  &  St  Paul  R  Ca 

have  been  injured,  and  that  under  the  rule  laid  down  by 
this  court  in  Valin  v.  M.  db  N,  R.  Cb/82  Wis.  1,  the 
verdict  and  judgment  should  not  be  disturbed,  notwith- 
standing the  negligence  of  plajintiflf. 

As  this  point  is  not  discussed  in  the  opinion  reversing 
the  judgment,  il  is  proper,  on  this  motion,  to  refer  to  it. 
The  locomotive  was  not  going  at  an  undue  rate  of  speed, 
and  no  statute  required  the  engineer  to  sound  a  signal 
when  he  passed  through  Harshaw.  He  saw  plaintiff  ap- 
proach the  track  with  the  apparent  intention  of  crossing 
it.  He  had  the  right  to  assume  that  the  plaintiflf  would 
cross  the  track  and  not  attempt  to  walk  along  the  track 
between  the  rails.  There  was  abundant  time  for  him  to 
cross  before  the  locomotive  could  reach  him.  The  engineer 
had  the  right  to  assume,  further,  that  the  plaintiff  knew 
the  locomotive  was  approaching  him.  Under  these  circum- 
stances 't  was  not  negligence  on  the  part  of  the  engineer 
that  he  drove  his  locomotive  at  the  rate  of  speed  it  was 
moving,  or  that  he  gave  no  danger  signal  until  the  unex- 
pected intention  of  plaintiff  to  remain  upon  the  track  be- 
came apparent.  It  was  then  too  late  to  avoid  the  accident. 
It  is  quite  difficult  to  find  enough  in  the  testimony  to  send 
the  question  of  the  negligence  of  the  engineer  to  the  jury. 
It  is  more  difficult,  if  not  impossible,  to  find  testimony 
which  warrants  submitting  to  the  jury  the  question  whether 
the  exercise  of  reasonable  care  by  the  engineer  might  have 
avoided  the  consequences  of  plaintiff's  negligence.  Hence, 
if  such  a  finding  is  essential  to  sustain  the  verdict,  we  think 
the  verdict  cannot  be  upheld. 

Each  action  for  the  consequences  of  negligence  must  be 
determined  on  its  own  facts,  and  two  cases  are  seldom  so 
nearly  alike  in  their  facts  that  one  of  them  can  be  said  to 
rule  the  other,  as  to  the  law  applicable  to  it.  For  example, 
the  material  facts  in  the  YdLin  Case  are  essentially  differ- 
ent from  the  facts  in  this  case,  and  require  the  application 
of  different  rules  of  law  thereto. 
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It  should  farther  be  observed  that,  conceding  the  defend- 
ant railway  company  is  chargeable  with  negligence,  it  is 
very  doubtful  whether  the  rule  of  the  Valin  Odse  has  any 
application  to  it.  We  will  not  determine  the  point  here, 
but  will  say  in  regard  to  it  that  there  is  great  force  in  the 
ruling  in  O'DonnM  v,  M,  P,  R.  Co,  7  Mo.  App.  190,  to 
the  effect  that  the  rule  under  consideration  rests  upon  the 
principle  that  where  the  defendant,  by  the  exercise  of  or- 
dinary care,  might  have  averted  the  consequences  of  the 
plaintifFs  negligence,  the  negligence  of  the  latter  became 
thereby  remote,  while  that  of  the  defendant  becomes  the 
proxinrate  cause  of  the  injury.  But  the  case  further  holds 
that  if  (as  here),  "up  to  the  very  moment  of  the  injury  the 
negligence  of  the  plaintiflf  mingles,  as  an  eflBcient  and 
equally  operating  cause,  with  the  negligence  of  the  defend- 
ant," the  case  should  be  taken  from  the  jury.  This  rule 
would  seem  especially  to  commend  itself  to  favorable  con- 
sideration in  a  case  where,  as  in  this  case,  the  conduct  of 
the  defendant  has  not  been -wanton,  nor  his  negligence 
gross,  and  the  defendant  has  no  time,  after  he  discovers 
the  negligence  of  plaintiflf,  to  adopt  additional  precautions 
.  against  injury. 

By  the  Court. —  The  motion  for  t^ehearing  is  denied,  with 
$25  costs. 


The  State  bx  eel.  Covenant  Mutual  Benefit  Association 
OF  Illinois  vs.  Root,  Commissioner  of  Insurance. 

November  9,  189S^  January  10^  189S. 

Life  inaurance:  "  Aseesament  plan: "  lAceneing  foreign  corporations. 

1.  A  mutual  benefit  association  is  held  to  be  one  providing  insurance 
"upon  the  assessment  plan/'  within  the  meaning  of  ch.  418,  Laws 
of  1891,  although  it  agrees  to  pay  a  definite  sum  and  has  fixed  rates 
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of  ansessment  which  it  is  authoHzed  to  receive  in  advance,  where 
it  has  no  '* legal  reserve,**  but  merely  an  ''emergency  fund^**  atid  He 
contracts  expressly  reserve  to  it  the  right  to  increase  or  lower  the 
specified  rates  of  assessment 
2.  Upon  complying  with  the  conditions  of  ch.  418,  Laws  of  1891,  a  for- 
eign insurance  association  is  entitled  to  a  license  to  do  business  in 
this  state,  and  its  admission  or  exclusion  is  not  discretionary  with 
the  commissioner  of  insurance. 

Petition  for  a  writ  of  mandamuB  to  compel  the  commis- 
sioner of  insurance  to  issue  to  the  relator  a  license  author- 
izing it  to  do  business  in  this  state,  pursuant  to  ch.  41S, 
Laws  of  1891.  The  petition  was  filed  May  18,  1892,  upon 
leave  granted,  and  an  alternative  writ  was  issued.  The  de- 
fendant made  return  to  the  alternative  writ,  and  the  rela- 
tor replied  to  such  return ;  and  thereupon  the  cause  was 
sent  to  the  circuit  court  for  Dane  county  for  the  trial  and 
determination  of  the  issues  of  fact  by  said  court  without  a 
jury.  The  findings  of  the  circuit  court,  duly  made  and  re- 
turned to  this  court,  are  in  substance  as  follows: 

1.  The  relator  was  duly  incorporated  in  1877  under  a 
general  law  of  the  state  of  Illinois,  entitled,  "  An  act  con- 
cerning corporations,"  and  did  business  as  an  insurance 
company  from  that  time  until  February,  1891. 

3.  In  February,  1891,  the  relator  amended  its  articles  of 
incorporation  so  as  to  comply  with  and  become  incorpo- 
rated under  a  general  law  of  Illinois,  adopted  July  1, 1887, 
entitled,  "  An  act  to  provide  for  the  organization  and  man- 
agement of  corporations,  associations,  or  societies  for  the 
purpose  of  furnishing  life  indemnity  or  pecuniar^'  benefits 
to  the  beneficiaries  of  deceased  members,  or  accident  or 
permanent  disability  indemnity  to  members  thereof." 

4.  In  February,  1891,  the  relator  adopted  a  constitution, 
by-laws,  rules,  and  regulations.  The  constitution  and  by- 
laws provided,  among  other  things,  (art.  II)  that  the  object 
and  business  of  the  association  should  be  to  afford  benefi- 
cial aid  and  assistance  to  the  widows,  orphans,  heirs,  or 
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devisees  of  deceased  members,  or  to  totally  disabled  mem- 
bers; that  the  membership  should  be  composed  of  Odd  Fel- 
lows, their  wives  and  widows,  and  other  persons;  (art.  V) 
that  at  the  annual  meeting  of  the  association  all  Odd  Fel- 
lows and  the  wives  and  widows  of  Odd  Fellows  who  should 
thereafter  bo  admitted  or  restored  to  membership^hould 
be  entitled  to  one  vote  for  each  $1,000  indemnity  held ; 
(art.  VI)  that  all  moneys  received  by  the  association  from 
whatever  source  should  be  placed  in  and  belong  to  one  of 
the  following  funds:  the  mortuary  fund,  the  reserve-emer- 
gency fund,  the  advance  fund,  or  the  general  fund;  and  all 
such  funds  should  be  used  or  invested  under  the  direction 
of  the  managing  directors,  and  held  in  trust  for  the  benefit 
of  the  membership  as  provided  in  the  rules  and  regula- 
tions. 

The  rules  and  regulations  provided  (in  art.  IV)  that  the 
secretary  should  keep  separate  accounts  with  the  several 
funds  of  the  association,  and  the  interest  arising  therefrom, 
which  interest  should  belong  to  and  become  a  part  of  the 
respective  funds  from  which  it  accrued;  that  any  surplus 
not  required  in  conducting  the  regular  business  of  the  asso- 
ciation, belonging  to  any  one  or  all  of  these  funds,  should 
be  invested  by  the  managing  directors;  that  all  moneys 
realized  or  received  by  the  association  from  assessments  or 
bi-monthly  calls  made  and  collected  for  mortuarj^  or  total 
disability  purposes  should  belong  to  and  be  placed  in  the 
rfhoriuary  fuiid^  and  no  part  or  portion  of  this  fund  should 
be  used  in  any  manner  or  appropriated  for  any  purpose 
other  than  the  payment  of  death  and  total  disability  claims 
and  the  protection  of  the  mortuary  fund,  except  that  the 
managing  directors  might  set  aside  and  transfer  to  the  re- 
serve-emergency fund  twenty  per  cent,  or  less  of  the  total 
amount  collected  from  time  to  time  for  mortuary  and  total 
disability  purposes,  which  amount,  when  so  set  aside  and 
transferred,  should  be  securely  invested  and  held  in  trust 
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for  the  exclusive  benefit  of  members  of  the  association,  to 
be  used  only  for  the  following  purposes,  viz. :  first,  for  the 
payment  of  death  losses  or  total  disability  claims  that  might 
occur  in  any  one  year  in  excess  of  the  rate  stated  in  the 
actuaries'  tables  of  mortality;  second,  to  provide  for  and 
pay  the  actual  increase  of  cost  by  reason  of  the  advancing 
age  of  members;  tfiird,  annually  after  January  1, 1897  (pro- 
vided in  the  judgment  of  the  management  it  could  be  safely 
done),  to  equitably  distribute  for  use  in  paying  mortuary 
premiums,  any  unappropriated  surplus  derived  from  the 
contributions  made  thereto  during  the  sixth  respective  pre- 
ceding year;  fourth,  on  the  death  of  a  member  who  shoald 
have  contributed  to  the  reserve-emergency  fund  for  six 
years,  to  return  to  his  beneficiary  the  unused  and  unappro- 
priated portion  of  such  reserve-emergency  fund  which  might 
have  been  contributed  by  said  deceased  member  in  his  life- 
time.   That  all  moneys  realized  from  fees,  dues,  expense 
premiums,  or  assessments,  or  received  by  the  association 
from  any  other  source,  and  not  properly  belonging  to  either 
the   mortuary,  reserve-emergency,  or  the  advance  fund, 
should  be  placed  in  a  separate  fund  to  be  known  as  the  gen- 
eral fund;  and  each  member  should  pay  twelve  and  one- 
half  cents  per  month  on  each  $500  insurance  carried,  which 
should  be  collected  with  each  bi-monthly  mortuary  call ; 
that  all  agency  and  general  expenses  should  be  paid  from 
this  fund ;  and  when  it  should  be  in  excess  of  the  current 
mortuary  requirements  the  managing  directors  might  trans- 
fer such  excess  into  the  mortuary  fund.     That  all  moneys 
received  by  the  association  as  advance  premiums,  or  de- 
posited with  it  to  provide  for  the  payment  of  future  bi- 
monthly calls  or  assessments,  should  be  placed  in  the  advance 
fund^  and  used  as  prescribed,  except,  upon  the  death  of  the 
insured  for  whose  benefit  the  advance  deposit  was  made, 
any  unused  portion  thereof  should  be  withdrawn,  and  paid 
with  the  certificate  at  its  maturity  in  addition  thereto. 
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That  the  investment  and  management  of  all  the  funds  be- 
longing to  the  association  should  be  under  the  direction  of 
the  board  of  managing  directors. 

The  rules  and  regulations  further  provided  (in  art.  V, 
sec.  2) : 

''  An  advance  premium  in  accordance  with  the  following  table  must 
bb  collected  with  each  application  for  membership : 


On    $600  certificate 

• 

.    $7.00. 

On  $2,500  certificate 

•     • 

.  $15.00 

On    1,000 

•     . 

.      9.00 

On    5.000 

M 

.     • 

.    20.00 

On    1,500 

«     • 

.     11.00 

On   7,500 

M 

.     • 

.     80.00 

On   2,000 

.     • 

.  laoo 

On  10,000 

1 

M 

•     . 

.     85.00 

"The  following  shall  be  the  annuj 

d  cost  upon  each  $1,000  indemnity 

carried: 

Aj?e        Rate 

Age 

Rate 

Age 

Rate 

Age 

Rate 

21       $10.68 

81 

$12.21 

41 

$15.19 

51 

$24.60 

22         10.77 

82 

12.40 

42 

15.76 

62 

26.04 

23         10.87 

88 

12.60 

48 

16.44 

58 

27.67 

24          10.96 

84 

12.88 

44 

17.20 

54 

29.30 

25          11.06 

85 

18.08 

45 

17.97 

55 

81.22 

2<>         11.25 

86 

18.27 

46 

18.98 

56 

88.88 

27          11.44 

87 

18.56 

47 

19.89 

57 

35.54 

28         11.64 

88 

18.84 

48 

20.95 

68 

88.04 

20         11.88 

89 

14.28 

49 

22.00 

59 

40  82 

30         12.02 

40 

14.61 

60 

28.25 

60 

48.80 

**  Indemnity  for  $500  may  be  carried  for  one  half  above  rates. 
"The  above  rates  provide  for  the  accumulation  of  the  mortuary,  re- 
serve-emergency, and  general  fund." 

5.  In  February,  1891,  at  the  time  of  the  amendment  of 
its  articles  of  incorporation,  the  relator  adopted  a  new  form 
of  contract,  a  copy  of  which  is  in  the  record  marked  "  Ex- 
hibit C."  And  as  thus  organized  the  corporation  contin- 
ued to  do  life  insurance  business,  from  February,  1891, 
down  to  the  present  time,  in  the  state  of  Illinois  and  some 
twenty-six  other  states  and  territories,  and  in  the  Domin- 
ion of  Canada;  and  in  all  said  states  and  territories  issued 
the  same  certificate  or  contract  to  all  its  members  through- 
out all  said  states  and  territories,  except  that  the  contract 
or  certificate  issued  to  its  members  in  the  state  of  Ohio 
contained  the  following  words,  "  provided  the  same  be  re- 
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I 

alized  by  assessment  upon  tbo  membership,"  which  aro  notr 

found  in  the  contracts  made  or  certificates  issued  by  said 
company  in  the  other  states  or  territories,  but  in  all  other 
respects  the  Ohio  contract  was  the  same. 

The  contract,  Exhibit  C,  which  is  in  the  form  of  a  cer- 
tificate, "  witnesses  that  in  consideration  of  the  receipt  of 
the  regular  membership  fee,  the  payment  of  all  bi-monthly 
premiums  or  assessments  hereinafter  required,  and  the  rep- 
resentations, agreements,  and  warranties  made  in  the  appli- 
cation for  membership  of ,"  the  relator  "does  hereby 

issue  this  certificate  and  constitutes  the  above  named 
applicant,  hereinafter  termed  the  insured,  a  member  of 
the  said  association,  and  agrees  to  pay  from  its  mortuary 
fund,  and  not  otherwise,  except  as  hereinafter  provided, 

as  a  benefit   to if  living,  if  not,  to  the  legal  heirs 

and  devisees  of  the  insured,  .  .  .  the  sum  of dol- 
lars, together  with  such  part  of  the  emergency  fund  as 
shall  be  due  under  the  terms  of  this  contract,  any  unpaid 
premiums  or  other  indebtedness  being  first  deducted  there- 
from.   .    ,    . 

"  This  certificate  is  issued  and  accepted  subject  to  the 
following  express  conditions,  requirements,  and .  agree- 
ments : 

"(1)  To  provide  for  the  payment  of  all  death  claims  or  other  current 
expenses,  and  to  maintain  an  emergency  or  reserve  fund  to  guaranty 
the  prompt  payment  in  full  of  all  future  obligations,  there  shall  be  due, 
according  to  the  mortality  experience  and  emergency  fund  require- 
ments of  the  association,  and  payable  at  its  general  office  in  Galesburg, 
Illinois,'  on  the  firsi  business  day  of  January,  March,  May,  July.  Septem- 
ber, and  November,  respectively,  of  each  and  every  year  during  the  con- 
tinuance of  this  contract^  a  bi-monthly  premium  or  assessment,  based 
upon  the  annexed  table  of  rates,  and  graded  according  to  age  and 
amount  of  benefits  named  herein ;  provided,  however,  that  at  such  time 
or  times  as  the  insured  shall  be  entitled  to  the  advantages  of  the  emer- 
gency fund,  as  hereinafter  stated,  the  board  of  managers  may  readjust 
the  grading  or  basis  of  the  bi-monthly  ass^ments  or  premiums  due 
thereafter  in  accordance  with  the  amount  of  such  emergency  fund  then 
available,  the  current  age  of  members,  and  the  mortality  experience  of 
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the  association ;  and  provided  further,  that  whenever  the  laws  of  any 
country,  state,  county,  or  municipality  where  the  insured  resides,  shall 
require  a  special  tax  or  license  fee  to  be  paid  by  this  association,  then  the 
bi-monthly  calls  in  eabh  year  may  be  so  adjusted  as  to  equitably  cover 
such  tax  or  license  fee.  If  the  bi-monthly  premium,  as  above  provided, 
is  not  received  by  the  association  within  each  of  the  calendar  months 
designated  above,  whether  notice  is  actually  received  by  the  insured  or 
not,  this  contract  shall  terminate,  and  all  rights  and  benetits  hereunder 
be  absolutely  forfeited  to  the  association.  The  insured  may,  however, 
pay  annually  or  semi-annually  in  advance,  in  accordance  with  the  rates 
given  in  the  table  of  rates  indorsed  hereon  for  such  payments. 

"(2)  The  net  amount  received  from  bi-monthly  premiums  or  calls,  less 
the  amount  hereinafter  provided  for  the  general  and  emergency  funds, 
shall  constitute  the  mortuary  fund,  and  shall  only  be  used  for  the  pay- 
ment of  death  claims  and  the  protection  of  the  mortuary  fund,  except 
that  the  first  mortuary  premium  paid  under  this  certificate  shall  be 
charged  with  an  equitable  proportion  of  the  medical  examination  fees 
actually  paid  by  the  association  during  the  two  preceding  months. 
Twenty-five  cents  on  each  $500  of  insurance,  to  be  collected  bi-monthly 
(which  is  included  in  the  above-mentioned  tables  of  rates),  shall  be  car- 
ried to  the  general  fund,  to  provide  for  agency  and  general  expenses, 
and  when  said  fund  shall  be  in  excess  of  the  current  and  emergency  re- 
quirements of  the  association.  Such  excess  shall  be  converted  into  the 
mortuary  fund.  "^ 

"To  provide  for  the  actual  increase  of  cost  by  reason  of  the  advancing 
age  of  members,  and  the  payment  of  death  losses  in*excess  of  the  actua- 
ries' mortality  tables,  twenty  per  cent  of  the  mortuary  premium  received 
under  this  certificate  may  be  converted  into  the  emei-gency  fund,  and 
held  in  trust,  as  provided  in  the  by-laws,  for  the  exclusive  benefit  of  the 
members,  to  be  used  only  for  the  purposes  named  above,  except  that 
after  this  certificate  has  been  in  force  for  six  years  from  the  1st  day  of 
January  fpllowing  its  date,  and  annually  thereafter,  there  shall  be  an 
equitable  distribution,  for  use  in  paying  future  mortuary  premiums,  of 
so  much  of  the  then  unappropriated  emergency  fund  and  its  accumula- 
tions as  are  derivable,  from  the  contributions  made  thereto  during  the 
sixth  respective  preceding  year,  and  except,  further,  that  upon  the 
death  of  the  insured  after  this  certificate  has  been  in  continuous  force 
six  years  from  the  1st  of  January  following  its  date,  there  shall  be  due 
to  the  beneficiaries  hereunder,  payable  in  like  manner  and  under  the 
same  conditions  as  the  benefits  named  herein,  such  part  of  the  then  total 
emergency  fund  and  its  interest  accumulations  as  the  association's 
actuary  shall  determine  legally  due  in  proportion  to  the  contributions 
})iade  by  the  insured  thereta" 
Vol.  88  — 43 
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Upon  the  back  of  said  policy  and  as  a  part  thereof  is  the 
following: 

"Table  op  Rates  on  Each  $1,000. 

"Tlie  following  rates  include  the  amount  set  aside  for  Die  reserve 
emergency  fund  and  for  total  disability  and  expense  purposes :  [Here 
follows  a  table  of  the  annua)  rates,  being  the  same  as  that  given  abore 
from  art  V  of  the  rules  and  regulations,  and  also  including  the  rates 
when  paid  semi-annually  and  bf-monthly,  and  also  a  comparison  with 
the  annual  cost  of  old  line  companies.] 

"$500  indemnity  may  be  secured  at  one  half  the  above  rates. 

"  These  rates  are  based  upon  the  actuaries'  mortality  tables,  which  are 
fully  twenty  per  cent  higher  than  the  average  mortality  cost  expe- 
rienced by  the  American  life  companies  during  the  past  thirty  years. 
Any  annual  mortality  in  excess  of  the  above  rates  for  current  agee*, 
which  may  be  loaded  twenty  per  cent  for  the  reserve  emergency  fund, 
shall  be  paid  from  said  fund  without  assessment" 

6.  After  the  adoption  of  ch.  418,  Laws  of  1891,  and  prior 
to  May  11,  1891,  the  relator  made  due  application  for  ad- 
mission to  this  state  to  do  business  under  said  ch.  418,  and 
for  the  purpose  of  complying  .with  the  provisions  of  said 
law  filed  with  the  commissioner  of  insurance  an  application 
for  admission  upon  a  form  prescribed  by  him. 

7.  The  comnxissioner  of  insurance  thereupon  investigated 
the  character  and  standing  of  the  relator  and  approved  the 
same.  He  had  not  then  prepared  any  form  of  license  in 
writing  or  printing  to  conform  to  said  ch.  418,  but  gave 
the  relator  parol  authority  to  commence  the  business  of 
insurance  in  this  state,  upon  the  assessment  plan,  under 
said  ch.  418. 

8.  In  pursuance  of  said  parol  authority,  the  relator  did 
commence  the  business  of  insurance  in  Wisconsin  under 
said  ch.  418,  and  so  continued  to  do  business  in  this  state 
until  the  issuing  of  the  written  license,  on  or  about  Decem- 
ber 20,  1891. 

9.  On  or  about  July  8, 1891,  said  insurance  commissioner, 
by  his  deputy,  notified  the  relator  that  complaint  was  being 
made  to  the  insurance  department  that  the  relator  was  not 
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a  strictly  assessment  company,  for  the  reason,  as  claimed, 
that  it  levied  a  fixed  amount  or  premium,  and  at  the  same 
time  guarantied  the  payment  of  the  full  amount  named  in 
the  certificate. 

10.  From  July  8, 1891,  and  up  to  about  December  22, 1891, 
a  discussion  was  carried  on  between  the  officers  of  the  relator 
and  said  insurance  commissioner,  or  his  deputy,  as  to  the 
right  of  the  relator  to  do  business  under  said  ch.  418;  and  on 
or  about  December  20,  1891,  it  was  agreed  between  the 
agents  of  the  relator  and  the  said  insurance  commissioner 
that  license  should  be  issued  to  the  relator  to  do  business 
under  said  ch.  418  in  Wisconsin,  but  it  was  mutually  agreed 
that  said  license  should  expire  on  March  1, 1892.  Said  li- 
cense was  issued  in  pursuance  of  said  agreement,  and  dated 
back  to  June  26,  1891 ;  and  the  relator  paid  said  insurance 
commissioner  for  said  license  the  sum  of  $25. 

11.  On  or  before  the  1st  day  of  March,  1892,  the  relator 
did  make  and  file  with  said  insurance  commissioner  a  re- 
port of  its  affairs  and  its  operations  during  the  year  ending 
on  the  3l8t  day  of  December  immediately  preceding.  Said 
report  was  made  on  the  blank  form  approved  of  by  said 
commissioner,  and  verified  under  oath  by  the  duly  author- 
ized officers  of  the  relator,  and  complied  in  all  respects 
with  all  of  the  requirements  of  sec.  5  of  said  ch.  418. 

12.  On  March  3,  1892,  the  relator  received  a  letter  from 
said  insurance  commissioner  acknowledging  the  receipt  of 
said  annual  report,  and  stating  that  the  same  had  been  ex- 
amined and  found  satisfactory,  and  that  the  taxes  and  fees 
for  filing  the  same  were  $10,  and  that  on  receipt  of  such 
amount  the  relator  would  be  promptly  licensed. 

13.  On  the  receipt  of  said  letter  from  said  insurance  com- 
missioner, the  relator  promptly  forwarded  $10,  as  requested, 
and  license  was  thereupon  issued  by  said  insurance  commis- 
sioner to  the  relator  to  do  business-  in  the  state  of  Wiscon- 
sin, under  ch.  418,  but  said  license  was  limited  in  its  opera- 
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tion  to  April  15,  1892.  After  the  question  was  raised  as  to 
the  particular  fact  whether  or  not  the  relator  was  doing  an 
as^iessment  business,  the  commissioner  refused  to  give  a 
written  license  until  that  question  should  be  determined 
by  the  attorney  general  or  the  courts  that  they  should  be 
entitled  to  the  same. 
I  t  14,  15.  Before  the  issuing  of  the  license  under  date  of 

March  1,  1892,  it  w^as  mutually  understood  between  the 
officers  of  the  relator  and  said  insurance  commissioner  and 
J,  L.  O'Connor,  attorney  general  of  the  state,  that  an  ami- 
cable suit  should  be  commenced  in  the  supreme  court  by 
(Hing  a  petition  for  a  writ  of  mandamus  to  compel  the 
cDiiimissioner  to  issue  license  to  the  relator  to  do  business 
under  said  ch.  418,  in  order  to  have  a  construction  put  upon 
the  chapter;  and  this  suit  was  commenced  accordingly. 

16.  The  main  objection  raised  by  said  attorney  general 
and  the  insurance  commissioner  to  the  admission  of  the 
relator  to  do  business  under  ch.  418  was  that  said  contract 
marked  "Exhibit  C"  agreed,  as  it  was  claimed,  to  pay  a 
definite  sum  to  the  insured,  and  at  the  same  time  fixed  nn 
absolute  rate  of  assessment  upon  its  members,  beyopd  which 
the  company  could  not  go;  in  short,  that  said  contract  was 
closed  at  both  ends. 

18.  On  or  about  March  13,  1892,  and  before  the  com- 
mencement of  this  proceeding,  the  relator,  by  a  meeting  of 
its  board  of  directors,  duly  amended  sec.  2  of  art.  V  of  its 
rules  and  regulations,  so  that  the  same  should  provide  that 
''an  advance  premium  of  $8  per  $1,000  insurance  must  be 
collected  with  each  application  for  membership,  and  on 
applications  for  a  less  amount  than  $1,000  the  advance  pre- 
itiium  shall  be  $8.  .  .  .  The  assessment  rates  of  the 
a8.sociation  shall  be  based  upon  the  foUow^ing  tables  for 
I  aeh  $1,000  indemnity,  and  shall  be  such  percentage  thereof 
as  the  mortality  experience  of  the  association  shall  require: 
[Mere  follows  a  table  of  the  rates  forages  from  twent}'- 


Digitized  by  VjOOQIC 


••^-■^^-''"' 


•f^l^-.,-  \ 


Wis.]  JANUARY  TERM,  1893.  677 

The  State  ex  rel.  Covenant  Mutual  Benefit  A93*n  of  Illinois  v&  Root 

one  to  sixty  years,  the  same  as  that  given  above  under  the 
fourth  finding.]  " 

19.  At  the  same  meeting  of  said  board  of  directors  the 
relator  also  adopted  a  new  form  of  certificate  or  contract. 

20.  Said  action  of  the  directors  was  taken  in  part  for  the 
purpose  of  removing  the  objection  raided  by  said  insurance 
commissioner  and  attorney  general  to  the  admission  of  the 
relator  under  said  ch.  418,  namely,  that  its  contract  or  cer- 
tificate, as  claimed,  did  not  permit  it  to  levy  an  assessment 
beyond  the  amount  named  in  the  table  therein. 

21.  On  or  about  May  14, 1892,  a  copy  of  said  new  form 
of  contract,  and  of  the  constitution,  by-laws,  rules,  and  reg- 
ulations, as  amended  at  said  meeting  of  said  board. of  di- 
rectors, were  filed  with  the  commissioner  of  insurance,  and 
a  demand  made  that  said  commissioner  of  insurance  issue  a 
license  to  the  relator^  to  do  business  under  said  ch.  418. 

22.  From  March  13, 1892,  up  to  the  present  time,  the  re- 
lator has  issued  the  form  of  contract  adopted  by  it  at  that 
time,  in  all  the  states  and  territories  in  which  it  has  done 
business,  except  in  the  state  of  Ohio,  where  said  contract 
was  modified  by  the  incorporation  of  the  language  above 
found. 

23.  From  the  date  of  the  organization  of  the  relator  in 
1887,  up  to  the  amendment  of  its  articles  in  February,  1891, 
the  rates  assessed  against  its  members  varied  from  time  to 
time  as  the  needs  of  the  company  required,  but  for  several 
years  at  a  time  during  said  period  said  rates  remained  the 
same. 

24.  From  February,  1891,  up  to  the  present  time,  under 
the  present  pl^n  of  the  company,  the  rates  of  assessment 
upon  the  members  have  been  the  same  and  have  been  col- 
lected six  times  a  year  at  the  times  named  in  the  contract. 

25.  "  The  court  finds  that  the  relator  does  not  have  what 
is  known  as  a  *  legal  reserve,'  but  keeps  on  hand  what  is 
called  an  '  emergency  fund '  merely,  and  agrees  to  pay  a 
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definite  sum  to  the  person  insured,  and  collects  from  its 
members  at  regularly  stated  intervals,  a  certain  number  of 
times  per  year,  an  amount  named  in  the  contract  or  cer- 
tificate of  membership,  and  reserves  the  right  in  its  contract 
to  increase  or  lower  the  rates  of  assessment  specified  in 
said  contract  as  the  basis  of  assessment,  according  as  the 
needs  of  the  corporation  may  demand  or  permit." 

26.  Since  February,  1891,  and  for  many  years  prior 
thereto  it  has  been  the  practice  of  the  relator  to  pay  to  the 
beneficiaries  of  a  deceased  member  the  amount  due  under 
the  policy  immediately  or  as  soon  as  practicable  after  the 
death  of  the  member,  in  the  main  out  of  funds  which  said 
corporation  had  on  hand  as  a  surplus  fund,  and  thereafter, 
and  at  stated  intervals,  to  collect  from  its  members  by  as- 
sessment the  amount  necessary  to  pay  such  death  claims. 
The  method  of  making  these  assessments  or  bi-montly  calls 
since  February,  1891,  is  contained  in  the  circular  which  ac- 
companied each  notice  of  assessment. 

27.  The  meaning  of  the  term  "  current  age,"  as  used  in 
insurance  contracts  and  insurance  literature,  refers  to  the 
age  of  the  menibers  insured  as  they  rise  from  year  to  year 
in  age,  and  not  to  the  age  of  the  member  at  the  time  of 
entry. 

29.  The  relator  advertises  extensively  that  it  does  busi- 
ness on  a  plan  which  admits  of  easy  payments  and  of  defi- 
nite amounts ;  that  it  does  business  on  a  different  system 
from  that  followed  by  other  insurance  companies ;  that  its 
system  of  doing  business  is  as  regular  as  the  level  premium 
system ;  that  its  system  is  an  improvement  upon  any  other, 
avoiding  the  defects  of  a  purely  co-operative  system  and 
the  useless  requirements  and  unnecessarily  high  cost  of  a 
level  premium  system,  ajid  that  it  occupies  a  middle  ground, 
offering  much  greater  security  than  the  former,  at  half  the 
rates  charged  by  the  latter;  that  it  retains  all  the  security, 
safeguards^  and  definiteness  of  contract  of  the  best  level 
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premium  companies,  and  reduces  the  cost  to' less  than  half 
the  usual  rates,  and  that  the  maximum  co$t  to  its  members 
for  each  $1,000  of  insurance,  according  to  age,  has  been 
fixed,  and  is  shown  in  the  printed  tables.  It  advertises 
that  its  premiums  are  fixed,  aad  that  the  contract  shows 
the  exact  amount  and  time  of  payment,  and  that  the  aver- 
age premium  paid  by  the  members  have  been  less  than  one 
third  of  the  amount  charged  by  the  old  line  companies; 
that  the  corporation  is  able  to  carry  the  insurance  upon  a 
level  premium  basis  with  less  than  half  the  cost  of  the  old 
line  company,  upon  equally  as  solvent  and  permanent  a 
plan;  and  that  there  is  a  maximum  limit  to  the  amount 
which  can  be  collected  annually  from  each  member.  It 
also  advertises  extensively  in  journals  and  newspapers  that 
its  policies  agree  to  pay  a  definite  amount  at  fixed  premium 
rates. 

The  findings  of  the  trial  court  appear  to  be  sustained  by 
the  evidence. 

For  the  relator  there  was  a  brief  by  W,  C,  CaZJcins  and 
Olin  dk  Butler^  and  oral  argument  by  J.  M.  Olin. 

For  the  defendant  there  was  a  brief  by  11.  W.  Chynowethy 
and  oral  argument  by  Mr.  B.  W.  Jone%  and  Mr.  Chynoweth. 

Cassoday,  J.  The  relator  claims  to  be  a  beneficiary  as- 
sociation furnishing  life  insurance  upon  the  assessment 
plan,  organized  under  the  laws  of  another  state,  within  the 
meaning  of  ch.  418,  Laws  of  1891,  and  that  as  such  it  is 
entitled  to  a  license  to  do  business  within  this  state,  upon 
complying  with  the  conditions  of  that  chapter.  The  de- 
fendant, as  commissioner  of  insurance,  being  in  doubt  as  to 
the  true  construction  of  the  chapter,  at  fii'st  hesitated  as  to 
whether  such  license  should  be  issued,  and  finally,  after 
considering  the  matter  for  some  time,  and  on  June  26. 
1891,  he  gave  or  assumed  to  give  to  the  relator  temporary 
parol  permission  to  engage  in  such  business  until  further 
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notice.  From  July  8,  1891,  to  December  22,  1891,  a  dis- 
cussion was  carried  on  between  the  relator  and  the  defend- 
ant, which  finally  terminated  in  the  issuing  of  a  license  to 
the  relator,  dated  back  to  June  26,  1891,  and  whibh.  by  its 
terms,  would  expire  March  1,  1892;  and  for  which  the  re- 
lator paid  the  sum  of  $25.  Prior  to  the  expiration  of  that 
license,  the  relator  filed  with  the  defendant  its  annual 
statement,  as  required  by  the  act.  March  3,  1892,  the  de- 
fendant, jn  a  letter  sent  to  the  relator,  acknowledged  the 
receipt  of  the  statement  so  sent,  and  stated,  in  eflFect,  that 
the  same  had  been  "fully  examined  and  found  satisfac- 
tory;" that  "the  taxes  and  fees  are  as  follows:  Filing  an- 
nual report,  $10.  On  receipt  of  this  amount,  your  company 
will  be  promptly  licensed."  The  sum  so  named  was  then 
paid  by  the  relator,  and  thereupon  a  second  license  was 
issued  by  the  defendant  to  the  relator,  dated  back  to 
March  1, 1892,  but  limited  to  expire  April  15, 1892.  Before 
the  issuing  of  that  license  it  was  mutually  understood  be- 
tween the  relator  and  the  defendant  and  attorney  general 
that  an  amicable  suit  should  be  commenced  in  this  court, 
in  order  to  secure  a  construction  of  said  ch.  418,  Laws  of 
1891,  and  this  suit  was  commenced  accordingly. 

It  is  to  be  regretted  that  the  language  of  the  act  is  not 
sufficiently  explicit  to  preclude  doubt  on  the  part  of  the 
administrative  officers  of  the  state.  Undoubtedly  the  legis- 
lature has  the  authority  to  prescribe  such  conditions  and 
restrictions  upon  foreign  insurance  companies  doing  busi- 
ness in  this  state  as  it  may  see  fit  to  impose.  State  v. 
United  Stdtes  Mut.  Ace.  Asso.  67  Wis.  629;  Stanhilher  v. 
Mutual  Mill  Ins.  Co.  76  Wis.  291,  and  cases  there  cited. 
As  indicated  in  these  cases,  such  "legislation  does  not  per- 
tain to  matters  of  interstate  commerce,  nor  the  privileges 
or  immunities  of  citizens  in  the  several  states,"  but  is  a 
matter  of  state  policy,  resting  entirely  in  the  discretion  of 
the  legislature.    We  are  only  called  upon,  therefore,  to 
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ascertain,  if  possible,  the  ihtention  of  the  legislature  as  ex- 
pressed in  the  act  in  question ;  and,  of  course,  whatever 
may  be  the  result,  it  is  subject  to  immediate  change  or  modi- 
fication by  that  bod}^  which  is  about  to  assemble. 

The  general  laws  in  respect  to  life  insurance  corpora- 
tions, as  contained  in  the  Revised  Statutes  of  1878,  are 
found  in  sees.  1947-1955,  and  which  corporations  will,  for 
convenience,  be  herein  designated  as  "regular  life  com- 
panies." By  ch.  204,  Laws  of  1879,  "  the  secret,  benefi- 
ciary, charitable,  and  benevolent  orders  "  therein  specifically 
named,  being  thirty-six  in  number,  are  thereby  "declared 
not  to  be  life  insurance  companies  in  the  sense  and  mean- 
ing of  the  general  laws  of  this-state  relating  to  life  insurance 
and  life  insurance  companies,  and  such  societies,  orders,  and 
associations  are,  and  shall  hereafter  be,  exempt  from  the 
provisions  of  said  general  laws;"  and  such  orders  are,  for 
convenience,  herein  designated  as  "exempt  life  associa- 
tions." Those  provisions  respecting  such  exempt  life  asso- 
ciations remained  substantially  the  same  down  to  1889,  ex- 
cept that  other  similar  orders  were  from  time  to  time,  by 
amendments  of  the  act,  added  thereto,  until  the  number  so 
specifically  named  exceeded  seventy,  as  will  appear  by  the 
citations  in  1  S.  &  B.  Ann.  Stats,  sec.  1953J;  and  since  that 
time  another  has  been  added  by  ch.  441,  Laws  of  1891.  ^  By 
ch.  334,  Laws  of  1889,  all  so-called  "  fraternal  assessment 
insurance  corporations "  doing  business  in  this  state,  and 
included  in  those  designated  above  as  "exempt  life  associa- 
tions," were  thereby  required  to  report  to  and  be  under 
the  jurisdiction  of  the  insurance  commissioner,  as  therein 
prescribed;  otherwise  to  be  excluded  from  doing  business 
in  the  state,  and  their  officers  and  agents  subjected  to  pun- 
ishment. 1  S.  &  B.  Ann.  Stats,  sees.  1955tJ,  19556.  By 
sec.  4,  ch.  418,  Laws  of  1891,  all  beneficiary  corporations, 
societies,  orders,  or  associations  theretofore  organized  or  in- 
corporated in  this  state,  or  admitted  to  do  business  therein 
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under  the  provisions  of  said  act,  and  all  such  "  exempt  life 
associations,"  are  thereby  "  declared  to  be  mutual  he^ieJU 
msociations^  and  exempt  from  the  provisions  of  the  general 
insurance  laws  of  this  state,"  and  thereby  made  subject 
only  to  the  provisions  of  said  act ;  and  by  sec.  5  of  the  act 
every  such  "  mutual  benefit  corporation,  society,  order,  or 
association,"  as  thus  defined  in  sec.  4,  is  required  to  report 
to  the  insurance  commissioner  as  therein  prescribed.  Thus 
it  appears  that  all  such  specifically  named  "  exempt  life  as- 
sociations "  were  required  by  law  to  report  to  and  be  under 
the  jurisdiction  of  the  insurance  commissioner. 

Ch.  418,  Laws  of  1891,  was  published  and  went  into  eflfect 
May  9, 1891,  and  is  entitled  "  An  act  to  regulate  mutual, 
beneficiary  and  fraternal  corporations,  societies,  orders,  and 
associations  providing  insurance  on  the  assessment  plan^^ 
Prior  to  that  enactment  there  does  not  appear  to  have  been 
any  general  law  in  this  state  for  the  organization  of  such 
fraternal  or  beneficiary  corporations,  societies,  orders,  or 
associations  furnishing  life  or  casualty  insurance  or  indem- 
nity upon  the  mutual  or  assessment  plan,  nor  for  the 
licensing  of  foreign  associations  of  the  character  indicated, 
to  do  business  in  this  state.  Sec.  1  of  the  act  prescribes 
the  manner  in  which  such  corporations,  societies,  orders,  or 
associations  might  tliereafter  be  organized  or  incorporated 
in  this  state;  and  provides  that  whenever  one  is  so  organ- 
ized and  "  approved  by  the  commissioner  of  insurance,  he 
shall  issue  a  certificate  authorizing"  the  same  "to  engage 
in  the  business  of  insurance  on  the  assessrnent plan  set  forth 
in  said  articles  of  incorporation  or  constitution  and  by-laws," 
and  the  same  thereafter  is  lawfully  entitled  to  transact 
business  in  accordance  with  said  act.  Sec.  2  of  the  act  pro- 
vides, in  eflfect,  that  "  no  fraternal  or  beneficiary  corpora- 
tion, society,  order,  or  association  furnishing  life  or  casu- 
alty insurance  or  indemnity  upon  the  mutual  or  assessment 
plan,  organized  under  the  laws  of  any  other  state,     .    .    . 
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nor  any  voluntary  fraternal  or  beneficiary  corporation,  so- 
ciety, order,  or  association  having  its  principal  place  of 
business  outside  of  the  state  of  Wisconsin,  and  not "  then 
included  in  such  "  exempt  life  associations,"  "  shall  transact 
business  in  this  state,  until  it  has  filed  with  the  commis- 
sioner of  insurance  ...  of  this  state  an  application 
for  admission,  upon  a  form  prescribed  by  the  commissioner 
of  insurance,  setting  forth"  the  several  things  therein  men- 
tioned. Such  application  appears  to  have  been  duly  made 
and  filed  by  the  relator  prior  to  May  11,  1891,  as  found'  by 
the  trial  court  in  its  sixth  finding,  mentioned  in  the  fore- 
going statement.  The  proviso  in  that  section  is  merely  for 
the  purpose  of  relieving  the  applicant  from  certain  condi- 
tions here  present,  and  need  not,  therefore,  be  considered. 
Sec.  3  of  the  act  provides,  in  effect,  that  upon  such  applica- 
tion being  so  made  the  insurance  commissioner  shall  in- 
vestigate the  character  and  standing  of  such  applicant,  and, 
if  the  same  is  approved  by  him,  and  such  conditions  have 
been  complied  with,  he  shall  notify  such  applicant  of  his 
approval;  whereupon  such  applicant  shall  appoint  in  writ- 
ing such  insurance  commissioner  to  be  its  attorney,  upon 
whom  all  legal  processes  may  be  served;  and,  such  *' condi- 
tions having  been  complied  with,  the  commissioner  of  in- 
surance shall  issue  to  sitch^'*  applicant  "a  license,  after 
which  it  shall  have  authority  to  transact  business  in  this 
state;  and  said  license  shall  continue  in  force  until  revoked 
in  accordance  with  the  provisions  of  this  act."  As  found 
and  indicated  above,  such  investigation  was  had,  and  such 
appointment  and  approval  were  made. 

The  final  refusal  to  continue  such  license  appears  to  have 
been  based,  as  found  by  the  court,  principally  upon  the  al- 
leged agreement  by  the  relator  in  Exhibit  C  to  pay  the 
assured  a  definite  sum,  and  at  the  same  time  fixed  an  abso- 
lute rate  of  assessment  upon  its  members  beyond  which 
the  company  could  not  go.    But  this  seems  to  be  fully  an- 
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swered  by  another  clause  of  the  findings,  to  the  eflFect  that 
the  relator  does  not  have  what  is  known  as  a  "  legal  reserve," 
but  merely  an  "  emergency  fund ; "  and  "  reserves  the  right 
in  its  contract  to  increase  or  lower  the  rates  of  assessment 
specified  in  said  contract  as  the  basis  of  assessment,  ac- 
cording as  the  needs  of  the  corporation  may  demand  or 
permit."     Among  the  conditions  required  by  sec.  2  of  the 
act,  and  contained  in  this  application,  is  that  the  relator 
''  has  accumulated  a  f uud  equal  in  amount  to  one  assess- 
ment upon  all  its  members,  and  that  said  accumulation  is 
permitted  by  the  laws  of  the  corporation,  and  that  said 
funds  are  safely  invested  as  provided  by  the  laws  of  the 
state  where  organized,  and  can  only  be  used  as  provided  by 
the  laws  of  such  state."     Such  accumulation  is  expressly- 
authorized  by  sec.  11,  ch.  418,  Laws  of  1891,  which  appears 
to  have  been  copied  from  the  Illinois  law  under  which  it 
was  secured  to  the  relator.     Besides,  as  found  by  the  court, 
to  remove  the  objection  of  the  defendant  to  such  admis- 
sion of  the  relator,  the  latter  did,  March  18, 1892,  lawfully 
amend  its  rules  and  regulations,  and  modified  its  form  of 
certificate  and  contract,  so  as  to  expressly  authorize  it  to 
levy  an  assessment  beyond  the  amount  named  in  its  table ; 
and  thereupon  the  relator's  constitution,  by-laws,  rules,  and 
regulations,  as  amended,  and  such  new  form  of  contract, 
were  filed  with  the  defendant,  and  a  demand  made  upon 
him  to  issue  such  license;  and  since  that  time  the  relator 
has  used  such  new  form  of  contract. 

It  seems  to  us  that  the  relator  is  a  beneficiary  associa- 
tion furnishing  life  insurance  upon  the  assessment  plan, 
within  the  meaning  of  the  act  in  question.  The  mere  fact 
that  the  relator  was  authorized  to  receive  calls  or  premiums 
in  advance  does  not  destroy  its  character  as  such  insurance 
association.  It  sufficiently  appears  that  at  the  time  of  the 
application  the  laws  of  Illinois  did  not  prevent  the  admis- 
sion of  fraternal  or  beneficiary  corporations,  societies,  or- 
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ders,  or  associations,  organized  under  the  laws  of  this  state, 
except  as  under  the  same  or  similar  restrictions  as  provided 
in  the  act  in  question. 

It  is  contended  that  the  admission  or  exclusion  of  such 
foreign  association  is  wholly  discretionary  with  the  insur- 
ance commissioner.  It  is  true  the  law  requires  him  to  in- 
vestigate the  character  and  standing  of  such  applicant :  but 
when,  as  here,  he  finds,  upon  such  investigatipn,  that  the 
conditions  named  in  sec.  2  of  the  act  have  been  complied 
with,  then  he  is  thereby  required  to  notify  such  association 
and  issue  a  license  to  the  same.  In  other  words,  the  law 
regulates  the  conditions  upon  which  such  foreign  associa- 
tion  may  do,. business  in  this  state,  and  upon  complying 
with  the  conditions  they  have  a  right  to  the  license.  The 
relator  may,  at  its  option,  take  the  license  as  of  April  15, 
1892. 

By  tJis  Court — A  peremptory  writ  of  mandamus  is  hereby 
directed  to  be  issued  in  accordance  with  the  prayer  of  the 
relator's  petition. 

See  note  to  this  case  in  19  L.  R  A.  271.  —  Rep. 
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Abandonment  of  easement    See  Highways,  8L 
Abatement,  Plea  in.    See  Criminal  Law,  7. 
Accident  Insurance.    See  Insurance,  8-15. 

ACCOUNTING. 

See  Partnership.  1,  8. 

In  an  action  for  an  accounting,  a  complaint  alle^ng  that  defendants 
had  refused  to  allow  plaintiff  to  examine  the  Dooks  containing  the 
accounts  of  the  transactions  in  question,  and  that  they  had  deEilt 
unfairly  in  the  matter,  but  not  specifically  alleging  any  wrong- 
doing, or  that  plaintiff  had  ever  asked  defendants  to  account,  or 
that  they  had  refused  or  denied  their  liability  to  do  so,— is  held  in- 
sufl&cient    Stein  v.  Benedict,  603 

ACTION. 

Catwe  of  Action,  See  Accounting.  Appeal,  16.  Bridges,  8.  Con- 
tracts. Corporations,  1-6.  Counties,  2.  Divorce.  Election 
between  Remedies.  Elections,  2-5.  Estates  of  Decedents,  1. 
Fai-se  Representations,  1,  4.  Fences,  2.  Injunction.  Insur- 
ance, 7.     INTERPI.EADER.     LANDLORD  AND  TENANT.     MASTER  AND 

Servant,  7.  MiNORa  Munictpal  Corporations,  2,  8,  8,  9,  15. 
Navigable  River&  Negugence,  1.  Partnership.  Pleading, 
2-4.  Railroads,  8-11.  Res  Adjudicata.  Setoff.  Slander. 
Street  Railways.  Subscriptions,  1.  Suretyship.  Taxation,  1. 
Tenants  in  Common.    Vendor,  etc  op  Land. 

By  whom  to  be  brought  —  Who  may  maintain.  See  Corporations,  1-6. 
Interpleader.  Municipal  Corporations,  15.  Parties.  Part- 
nership, 1.    Supreme  Court.    Tenants  in  Common. 

Conditions  precedent  See  Insurance,  8,  15.  Municipal  Corpora- 
tions, 6-9.    Suretyship.    Tenants  in  Common. 

Commencement    See  Estates  op  Decedents,  2, 
Limitations.    See  Adverse  Possession. 
Election  between  remedies.    See  Election  between  Remedus. 
Consolidation,    See  Pleading,  1. 
Dismissal    See  Appeal^  5, 15.    PnAcncE. 

At  law  or  in  equity?  See  Corporations,  8-5.  Injunction,  1,  7. 
Partnership,  a    Pleading,  6. 

1.  An  action  in  which  the  complaint  alleges  that  the  doing  of  certain 
acts  threatened  by  defendant  would  render  property  in  plaintifTs 
possession  valueless  and  subject  him  to  irrepajrable  loss,  that  a  mul- 
tiplicity of  vexatious  suits  would  necessarily  result,  and  that  plaint- 
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ifif  has  no  adequate  remedy  at  law, —  the  prayer  beiog  for  a  per- 
petual injunction,  for  damages,  and  for  general  relief, —  is  held  to  be 
an  equitable  action.     Pride  v.  Weyenherg,  59 

2.  In  such  action  plaintiff  alleged  possession  of  the  property  merely, 
without  other  allegation  of  right  Defendant  admitted  such  pos- 
session, but  alleged  that  it  was  wrongful  and  that  he  himself  \sri\s 
acting  by  authority  of  the  true  owner,  who  was  entitled  to  posses- 
sion. Heldt  that  an  inquiiiy  as  to  plaintiff's  right  of  possession  ^vas 
material  and  should  have  been  allowed  upon  the  examination  of 
plaintiff  under  sec.  4096,  R  &  IbicL 

8.  The  commissioner  before  whom  plaintiff  was  so  examined  ruled  that 
plaintiff's  right  of  possession  should  not  be  inquired  into.  The 
Qourt  denied,  with  $10  costs,  defendant's  motion  to  set  aside  such 
ruling  and  to  direct  the  commissioner  to  allow  such  inquiry.  Helil, 
that  the  order  was  appealable.  IbicL 

Tort  or  confractf    See  False  Representations,  1. 
Various  Actions  and  Proceedings, 
Against  a  County, 
To  recover  costs  and  expenses  of  trial  of  criminal  action,  5. ' 
For  compensation  for  services  as  sheriff,  288. 
Mandamus  to  compel  aid  to  town  in  building  bridges,  340. 
To  restrain  payment  of  county  orders,  etc.,  649. 
Against  a  City. 
For  injuries  from  defective  sidewalk,  171, 861,  599. 
For  injuries  from  defective  street,  428. 
For  breach  of  contract  for  erection  of  crematory,  222, 
For  damages  for  change  in  grade  of  street,  455. 
To  resti-ain  deposit  of  garbage  in  lake,  583. 
To  recover  taxes  paid  under  protest,  590. 
Against  a  Town, 
To  recover  taxes  paid  under  protest  550. 
To  restrain  payment  of  county  orders,  etc,  649. 
Against  a  Village, 

To  restrain  interference  with  laying  of  water  pipes,  475. 
Against  Public  Officers, 
Secretary  of  state.    To  restrain  giving  of  notices  of  election,  90. 
Commissioner  of  insurance.    Mandamus  to  compel  issuance  of  li- 
cense, 667. 
County  treasurer.    To  restrain  payment  of  orders,  649. 
Sheriff.    Replevin,  888. 
Election  oflftcers.    Mandamus,  257,  395,  416. 
Against  a  Railvxiy  Company, 
For  death  caused  by  negligence,  288,  631. 
For  injuries  caused  by  negligence,  459,  659. 
For  killing  of  horse,  547. 
For  damage  by  fires,  848. 
For  money  had  and  received,  410. 
Condemnation  proceedings,  271,  686,  645. 
Against  a  Street  Raihoay  Company, 
To  enforce  lien  under  nu>rtgage  in  trust,  86. 
For  injuries  caused  by  negligence,  22fit 
Against  an  Insurance  Company, 
On  fire  policy,  12,  181. 
On  life  policy,  446. 
On  accident  policy,  507. 
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Against  a  Bank, 
To  recover  money  deposited,  81. 
To  recover  money  lol^t  by  negligence,  868. 

Against  an  Agricultural  Society, 
For  injuries  caused  by  negligence,  19l 

Against  other  Private  Corporations, 

For  injuries  to  employee.  192. 

For  breach  of  contract,  809. 

To  compel  delivery  of  logs,  426. 

To  resf^in  digging  in  village  streets,  475. 
Against  Administrators,  etc 

For  breach  of  bond,  894. 

For  value  of  services  as  attorney,  441. 

For  price  of  chattels,  53d.  / 
Against  Assignee  for  Benefit  of  Creditors. 

Garnishment,  45. 
By  the  State, 

To  restrain  secretarv  of  state  from  giving  notices  of  election,  90. 

Mandamus  to  electfon  officers,  257,  296,  418. 

Mandamus  to  commissioner  of  insurance,  667. 

Mandamus  to  county  board.  340. 

To  recover  forfeiture  for  encroachment,  291. 

For  assault  with  intent  to  kill,  206. 

For  murder,  880. 

For  sale  of  liquor  without  license,  889. 

For  burglary,  486. 

For  obtaining  money  by  false  pretenses,  496. 

Bya  County, 

To  recover  costs,  etc,  of  trial  of  criminal  action,  5. 
Bya  Village, 

To  restrain  unlawful  excavations  in  streets,  475. 
By  Public  Officers, 

Countv  judge.    On  bond  of  administrator,  894 

Sheritf.    For  compensation  for  services,  288i 

Overseer  of  highways    For  injury,  to  highway,  567. 

By  an  Insurance  Company, 

To  recover  money  paid  on  policy,  854. 
By  other  Private  Corporations, 

For  price  of  chattels,  809. 

Replevm,  88a 

To  compel  delivery  of  logs  (by  injunction),  426. 

To  restrain  interference  with  laying  of  water  pipes,  475. 

For  conversion,  578. 

To  recover  taxes  paid  under  pi-otest,  590. 

To  restrain  payment  of  county  orders,  eta,  649. 
By  Administrators  or  Executors, 

To  recover  money  deposited  in  bank,  81. 

For  assault  and  battery,  50. 

For  death  caused  by  negligence,  288,  681. 

On  accident  insurance  policy,  507. 

To  recover  taxes  paid  under  protest,  550. 

Actions  arranged  according  to  their  sub(fect  matter. 
On  bond  of  administrator,  894 
On  life  insurance  policy,  446. 
On  accident  insurance  policy,  507. 
Vok83— 44 
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On  fire  iDsurance  policy,  12,  181. 

On  promissory  note,  420. 

On  written  contract  of  eubscription,  434 

On  written  contract  for  building  of  crematory,  222. 

On  written  agreement  not  to  appoint  other  jobber  of  goods,  809. 

On  written  contract  for  price  of  goods  sold,  809,  899,  481,  500. 

On  oral  contract  for  price  of  goods  sold,  580,  536. 

On  oral  contract,  for  amount  due  for  services,  804,  589. 

For  breach  of  oral  contract,  in  negligently  setting  fire,  539. 

For  value  of  services  as  attorney,  441. 

For  fees  and  disbursements  as  sheriff,  288. 

To  recover  money  deposited  in  bank,  81,  358. 

To  recover  money  paid  on  insurance  policy,  854 

For  moneys  had  and  received,  238,  410. 

To  recover  taxes  paid  under  protest,  550,  590. 

To  recover  costs,  eta,  of  trial  of  criminal  action,  5u 

For  injury  to  land  by  waste,  189. 

For  trespass  on  land,  307,  816. 

For  injury  to  land  by  fire  negligently  set,  848,  539. 

For  mjury  to  land  by  change  in  grade  of  street,  455. 

For  deceit  in  sale  of  land,  25. 

For  deceit  in  sale  of  horse,  189. 

For  conversion  of  chattels,  573. 

To  recover  money  lost  by  negligence,  858. 

For  obstruction  of  navigable  river,  54 

For  kilhn^  of  horse  through  negligence,  547. 

For  injuries  to  persons  through  negligence,  etc.,  19,  192,  289,  881, 

286,  459,  659. 
For  injuries  to  persons  from  defective  sidewalks,  171,  861,  599. 
For  injury  to  person  from  defective  street,  428. 
For  death  of  person  through  negligence,  288,  681. 
For  an  assault  and  battery,  50. 
For  slander,  897. 
Ejectment,  201,  299,  864 
Unlawful  detainer,  267. 
Replevin,  8,  888,  555,  570. 
Garnishment,  45. 
Mandamus,  257,  295,  840,  416,  667. 
Condemnation  of  land  for  railroad,  271,  686,  645. 
Probate  of  will,  8ia 
Construction  of  will,  617. 
To  determine  descent  of  lands,  215. 
Distribution  of  estate  of  intestate,  250,  261. 
For  a  divorce,  553. 
For  an  accounting,  etc.,  64,  608. 
To  enforce  mechanic's  lien,  565. 
To  enforce  lien  of  subcontractor,  560. 
To  enforce  lien  on  logs  for  supplies,  246. 
To  enforce  lien  under  trust  mortgage,  86. 
To  enforce  trust  in  lands,  873. 
For  partition  of  land,  etc.,  617. 
For  appointment  of  receiver,  etc,  64. 
To  compel  (by  injunction)  delivery  of  logs,  426. 
To  restrain  interference  with  right  of  way,  1. 
To  restrain  building  of  dams,  etc.,  59. 
To  restrain  giving  of  notices  of  election,  90. 
To  restrain  unlawful  excavation  in  streets,  475. 
To  restrain  interference  with  laying  of  water  pipes,  475, 
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To  reetraiD  deposit  of  garbage  in  lake,  588. 
To  restrain  enforcement  of  judgment,  608. 
To  restrain  payment  of  county  orders,  etc.,  649. 
To  set  aside  and  cancel  corporate  bonds  and  stock,  64 
For  forfeiture  for  encroachment  on  highway,  891. 
For  treble  damages  for  wilful  injury  to  highway,  567. 
For  assault  with  intent  to  kill,  206. 
^     For  murder,  88a 

For  sale  of  liquor  without  license,  889. 

For  burglary,  486. 

For  obtaining  money  by  false  pretenses,  496i 

Administratobs  and  EXECUTOR&    See  Costs,  7.    Estates  op  Dece- 
DENT&    Wiixa 

ADVERSE  POSSESSION. 
See  Boundaries.    Highways,  2,  a 

1.  One  who,  for  more  than  ten  years  after  receiving  and  recording  a 
.  d^ed  of  land  given  in  pursuance  of  a  contract  for  the  sale  thereof 

to  him,  has  continueni  in  the  possession  and  occupation  of  the 

S remises,  claiming  exclusive  title  thereto  under  said  deed,  will  be 
eemed  to  have  held  the  same  adversely,  under  sea  4211,  R  8., 
although  his  original  entry  was  under  said  contract  while  it  was 
still  executory.    Simpson  v.  Sneclode,  201 

2.  The  grantee  of  a  specifically  described  tract  of  land  cannot  tack  the 

possession  of  her  grantors  to  her  own  in  order  to  make  out  adverse 
possession  for  twenty  years  of  a  strip  of  land  adjacent  to  that 
granted,  but  which  is  not  included  in  any  of  the  conveyances  con- 
stituting her  chain  of  title,  and  as  to  which  there  is  no  privity  be- 
tween her  and  her  grantors.    Dhein  v,  Beuscher,  816 

8.  A  judgment  declared  that  a  deed  under  which  A.  S.  claimed  title  to 
land  of  which  he  was  in  possession  was  void,  and  adjudged  that  he 
was  a  tenant  in  common  of  the  land  with  oUiers.  He  continued  in 
possession  of  the  land  and  made  valuable  improvements,  but  did 
not  notify  his  cotenants  that  he  claimed  to  hold  adversely  to  them. 
In  an  action  of  ejectment  brought  by  one  of  his  cotenants  riiore 
than  ten  years  after  said  judgment,  it  is  held:  * 

(1)  If  the  pqiBsession  of  A.  S.  prior  to  the  judgment  was  adverse  to 
his  cotenants,  the  judgment  put  an  end  to  its  adverse  character  and 
restored  the  seisin  of  all  tlie  tenants  in  common. 

(2)  The  possession  of  A.  S.  after  the  judgment  would  become  ad- 
verse to  his  cotenants  only  after  knowledge  that  he  claimed  or 
intended  so  to  hold  was  brought  home  to  them. 

(8)  After  the  deed  had  been  adjudged  void,  it  was  not  such  a 
written  instrument  as  could  be  the  foundation  of  a  claim  of  title 
under  the  ten  years  statute  of  limitations  (sec.  4211,  R  8. X 
'  (4)  PlaintiflTs  delay  of  more  than  ten  vears  was  not,  under  the  cir- 
cumstances, such  laches  as  would  defeat  the  actioa  Stewart  v. 
Stewart,  864 

AFFIDAVIT. 

Of^ureties.    See  Appeal,  2. 

Of  amount  of  claim.    See  Appeal^  18^ 

Of  merits.    See  Insurance,  7. 
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AGENCY. 
See  Excise  Laws*    False  Representations,  4,  5.    Insurance,  9,  la 

1.  If  an  agent  sells  goods  of  his  principal  in  his  own  name,  the  principal 

may  notify  the  purchaser  not  to  pay  the  agent;  and  payment  to 
the  agent  after  such  notice  w\\\  not  bind  the  principal  Wilson  v, 
Groelle,  "  580 

2.  If,  after  such  notice,  the  purchaser  is  summoned  as  garnishee  of  the 

agent,  and  fails  to  interpose  as  a  defense  the  claim  of  the  principal 
or  to  notify  the  latter  oi  the  proceeding,  a  judgment  against  hitu 
as  such  garnishee  is  no  protection  as  against  the  claim  of  the  prin- 
cipal. IbicL 
8.  Where  the  uncontradicted  evidence  showed  that  the  purchaser  had 
notice  of  the  rights  of  the  principal  before  such  garnishment,  it 
was  error  to  leave  the  question  of  notice  to  the  jury.                Ibid. 
4.  Where,  by  admitting  a  money  indebtedness  in  the  garnishment  pro- 
ceeding,' the  purchaser  waived  his  right  to  pay  the  agent  in  hay.  he 
cannot  afterwards  assert  such  right  as  against  the  principal    Ibid, 
Alteration  of  contract    See  Vendor  etc  op  Land,  1. 
Amendment. 
Of  appeal  bond.    See  Appeal,  15. 
Of  pleading.    See  Insurance,  7.    Logs  and  Lumber,  5. 
Answer.    See  Assault  and  Battery.    Bills  and  Notes.  3.   Bridges, 
1,  2.    Fat^b  Representations,  3.    Logs  and  Lumber,  5.    Plead- 
ing, 4    Release. 

APPEAL. 
To  Supreme  Court    See  Action,  a    Costs,  5. 

1.  An  undertaking  on  appeal  sufficiently  identifies  the  judgment  ap- 

pealed from,  where  it  gives  the  correct  title  of  the  case  and  the 
amount  of  the  judgment,  although  the  date  of  the  recoverv  thereof 
is  stated  to  be  "  the day  of  March,  189a"    Johnston  vl  King,  8 

2.  An  affidavit  of  the  sureties  in  conformity  to  sec.  8065,  R.  S.,  is  suffi- 

cient to  perfect  the  appeal,  if  no  exception  is  taken  as  prescribed  in 
said  section.  Ibid 

8.  Where  the  appellant  is  unable  to  procure  the  settlement  of  a  bill  of 
exceptions  because  of  the  death  of  the  trial  judge,  he  will  be  al- 
lowed to  dismiss  his  appeal  for  the  purpose  ojf  moving  for  a*new 
trial,  without  regard  to  the  probable  or  even  necessary  result  of 
such  motion.    Oelherman  v,  Neicman^  212 

4.  Costs  will  be  allowed  upon  such  dismissal.    Sueierlee  t\  Sir,  25  Wis. 

357.  distinguished.  Ibid 

5.  Under  sec.  3072,  R  S.,  and  ch.  478,  Laws  of  1887  (a  <fe  B.  Ann.  Stats. 

sec.  8072a),  the  proceedings  to  have  an  action  dismissed  for  want  of 

Eroeecution  must  be  taken  in  the  trial  court>  and  the  record  must 
rst  be  remitted  to  that  court    Packard  v.  Backus,  213 

6.  In  an  action  in  the  name  of  the  state  to  recover  a  forfeiture  not  re- 

coverable before  a  justice  of  the  peace,  an  appeal  from  a  judgment 
against  the  state  can  be  taken  only  by  the  district  attorney  or,  pos- 
sibly, by  the  attorney  general    State  v.  Duff,  291 

7.  If  an  appeal  in  such  case  is  tak^n  by  an  unauthorized  person,  the 

appellate  court  acquires  no  jurisdiction  of  the  subject  matter;  and 
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such  jurisdiction  cannot  be  conferred  by  the  ex  f)08t  facto  consent 
of  the  district  attorney,  nor  by  any  delay  in  raising  the  objection. 

Ibid 

8.  An  appeal  from  an  order  for  judisctnent  will  not  be  dismissed  where 

such  order  contains  all  the  effective  words  of  a  judgment  Spehn 
fx  Huebschen,  813 

9.  Under  sec  8070,  R  S.,  an  order  made  upon  a  demurrer  may  be  re- 

viewed upon  an  appeal  from  final  judgment  State  ex  rel  Star 
Prairie  v,  St  Croix  Co.  840 

From  Justices^  Courts. 

10.  An  appeal  from  a  justice^s  court  having  been  dismissed  for  want  of 

prosecution,  an  order  reinstating  it  is  held  to  have  been  properly 
granted,  where  it  appeared  that  tl)e  appeal  was  not  brought  to  trial 
at  the  second  term  because  the  appellant's  attorney  understood 
that  it  had  been  agreed  between  them  and  the  respondent's  attor- 
neys that  it  should  await  the  determination  of  another  action  pend- 
ing between  the  same  parties.    Stone  v.  Hatpin,  488 

1 1.  The  motion  to  reinstate  having  been  made  at  the  same  term  of  the 

circuit  court  as  the  order  6t  dismissal,  the  court  retained  jurisdic- 
tion to  grant  the  motion  at  the  next  term.  [Whether  it  could  have 
reinstated  the  appeal  at  any  time  within  one  year,  under  sec.  2882, 
R  S.,  not  determmed.]  Ibid. 

12.  A  judgment  of  a  justice  of  the  peace  dismissing  an  action,  whether 

with  or  without  costs,  under  sec.  8782,  R  8.,  because  of  plaintiff's 
refusal  to  give  security'  for  costs,  is  a  final  judgment  within  the 
meaning  of  sec.  8758,  K.  S.,  and  is  appealable.    Steinam  v.  Schulte, 

567 

13.  Under  sea  8768,  R  &,  the  appeal  from  such  a  judgment  must  be 

tried  in  the  appellate  court  as  actions  originally  brought  there,  if 
the  plaintiff  makes  the  affidavit  prescribed  by  subd.  2.  Ibid. 

Front  County  Board.    See  Costs,  1. 

From  Common  Council  of  City.    See  Municipal  Corporations,  8,  9. 

14.  Under,  a  city  charter  providing  that  the  bond  upon  an  appeal  from 

the  common  council  should  be  conditioned  for  the  payment  of  "all 
costs  that  shall  be  adjudged  against  the  appellant  by  the  court,'* 
a  bond  reciting  an  appeal  to  the  circuit  court  for  E.  county,  and 
conditioned  for  the  payment  of  all  costs  adjudged  against  the  ap- 
pellant ''  by  the  court  aforesaid,"  was  insuincient,  and  the  circuit 
court  acquired  no  jurisdiction.  The  sureties  in  such  bond  would 
not  be  liable  for  costs  adjudged  in  the  circuit  court  for  another 
county  to  which  the  venue  might  be  changed.  Drinhwine  v,  Eau 
Claire,  428 

15.  After  the  time  for  perfecting  such  an  appeal  has  expired,  a  defect  in 

the  appeal  bond  cannot  be  cured  by  amendment  or  by  filing  a  new 
bond  nunc  pro  tunc  Itnd. 

16.  A  city  charter  provided  that  no  suit  should  be  brought  asainst  the 

city,  but  the  claimant  should  file  his  claim  for  the  action  of  the 
common  council  thereon,  from  which  he  might  appeal  Held,  that 
where  a  claim  was  filed  for  damages  resulting  from  the  legally 
conducted  grading  of  a  street  under  a  valid  ordinance,  the  claim- 
ant could  not,  on  appeal,  recover  damages  for  an  illegal  and  un- 
authorized grading  under  an  invalid  ordinance.  Smith  v.  Eau 
Claire,  455 

Appealable  Order.    See  Action,  8L 
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APPORTIONMENT. 

1,  In  an  action  to  enjoin  the  secretary^  of  state  from  giving  notices  of 

an  election  of  members  of  the  legislature  under  an  apportionment 
act  alleged  to  be  in  violation  of  the  constitution,  the  question  as  to 
the  validity  of  such  act  is  a  judicial  and  not  a  political  question. 
State  ex  rel.  Lamb  v.  Cunninghamj  'W 

2.  Under  sec.  8,  art  IV,  Const,  an  apportionment  must  be  made  "  ac- 

cording to  the  number  of  inhabitants  **  as  shown  by  the  last  previ- 
ous federal  or  state  census ;  and  the  legislature  may  not  act  upon 
the  theory  that  certain  counties  contain  more  or  fewer  inhabitants 
than  sucn  census  shows;  nor  can  the  standard  of  population  be 
disregarded  and  the  apportionment  be  based  upon  considerations  as 
to  the  wealth  of  certain  localities,  the  character  of  their  population 
and  business  interests,  or  differences  in  the  rapidity  of  the  increase 
of  population.  IbicL 

8.  The  question  being  as  to  the  validity  of  an  apportionment  act,  the 
fact  that  the  inequality  of  representation  under  it  is  no  greater  than 
under  former  apportionment  acts  is  irrelevant,  the  language  of  the 
constitution  securing  equality  being  plain  and  unambiguoua     Ibid, 

4  Under  sec.  8,  art  IV,  Const,  providing  that  the  legislature  '*  shall 
apportion  and  district  anew  the  members  of  the  senate  and  as- 
sembly according  to  the  number  of  inhabitants,*'  the  districts  must 
be  as  nearly  equal  in  population  as  other  constitutional  require- 
ments will  permit  State  ex  rel  AtVy  Oen,  v.  Cunninghanu  81 
Wia  440,  reaffirmed.  Ibid, 

5.  This  rule,  securing  equality'  of  representation  so  far  as  it  is  practi- 

cally attainable  without  violating  other  constitutional  provisions,  is 
applicable  not  only  in  the  formation  of  an  assembly  district  out  of 
two  or  more  counties,  but  also  in  the  formation  of  two  or  more  as- 
sembly districts  in  one  county,  there  being  in  the  latter  case  neces- 
sarily a  new  unit  of  representation.  Ibid, 

6.  The  requirement  of  sec.  4,  art  FV,  Const,  that  assembly  districts 

shall  *' be  in  as  compact  form  as  practicable,"  being  of  lesser  im- 
portance, may  to  some  extent  yield  in  aid  of  securing  a  nearer 
approach  to  equality  of  representation.  Ibid. 

7.  The  unnecessary  inequalities  under  the  apportionment  act  of  July, . 

1892. —  such,  for  example,  as  the  formation  of  six  assembly  districts, 
each  containing  one  or  more  counties,  with  an  aggregate  popula- 
tion less  than  four  times  the  unit  of  representation,  when  such 
counties  might  have  been  grouped  into  four  districts;  a  differ- 
ence of  over  7,000  in  population  between  assembly  districts  in  a 
county,  when  they  might  have  been  formed  with  a  difference  not 
exceeding  1,000  and  with  a  gain  in  compactness ;  and  the  forma- 
tion of  one  senate  district  from  two  assembly  districts  with  a  pop- 
ulation of  80,732,  and  of  another  senate  district  from  four  assembly 
districts  with  a  population  of  65,952, —  are  lieid  to  render  the  act 
invalid.  Ibid, 

Ashland  Municipal  Court.    See  Criminal  Law,  a 

ASSAULT  AND  BATTERY. 

Under  a  denial  of  malice,  the  defendant  in  an  action  for  an  assault 
and  battery  may  prove  any  acts  of  provocation  committed  by  the 
plaintiff  so  recently  before  the  assault  as  to  raise  a  reasonable  pre- 
sumption that  they  prompted  it ;  and  therefore  an  wder  striking 
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from  the  answer  allegations  as  to  acts  committed,  during  the  year 
preceding  the  assault,  in  pursuance  df  a  plan  devised  to  harass  and 
persecute  defendant,  is  not  prejudicial  to  the  latter  and  will  not  be 
disturbed,  even  though  it  would  be  competent  for  him  to  prove 
some  of  the  facts  so  cQleged.    PrincUe  v.  Aaight,  50 

AssBSSMENT.    See  Taxation. 

AssBssMBNTa    See  Insukancb,  1,  2,  6, 17. 

ASSIONMBNT. 

For  benefit  of  creditors.    See  Voluntary  Assignment. 
Of  interest  in  property.    See  Subscriptions,  a 

Assistance  to  district  attorney.    See  Criminal  Law,  5. 

Attorney  General.    See  Appeal^  0.    Supreme  Court. 

Attorneys  at  Law.    See  Criminal  Law,  5,  0.    False  Rbfrbsbnta- 
tions,  &    Railroads,  1, 2. 

Bailment.    See  Tenants  in  Common. 

Banks  and  Banking.    See  Oift^  1. 

Bill  of  ExcBPnoN&    See  Appeal,  a 

BILI^  AND  NOTEa 
See  Setoff. 

1.  The  terms  of  payment  for  machinery  sold  by  plaintiflfs  to  defendants 

were,  "  Cash  at  the  end  of  thirtv  days  trial,  or  note,  with  interest, 
due  in  ninety  days."  At  the  end  of  twenty  days,  a  corporation  to 
which  defeudanto  had  ordered  the  machinery  to  be  sent  expressed 
satisfaction  therewith  and  sent  its  note  to  plaintiffs  for  the  price. 
Held,  that  there  was  then  no  pre-existing  debt  of  defendants  for 
such  price,  and  that  therefore  the  presumption  is  that  when  plaint* 
iffs  accepted  such  note  they  took  it  in  payment  for  the  machineij. 
ChaUoner  v.  Boyingtoriy  899 

2.  Where  it  was  agreed  between  indorser  and  indorsee  of  a  note  that 

the  indorsement  should  be  without  recourse,  but  by  mistake  it  was 
written  '*  with  recourse,"  a  subsequent  purchaser  with  notice  of 
said  agreement  cannot  hold  the  indorser  liable  as  such  on  the  note. 
Johmonv,  Williard,  420 

a  In  such  case  the  indorser's  seeming  contract  of  liability  is  void,  and 
the  defense  is  available  to  him  in  an  action  at  law  on  the  note. 

Ibid. 

4  Evidence  that  the  note  was  secured  by  a  mortgage  which  the  in- 
dorser formally  assigned  to  the  indorsee,  and  that  in  such  assign- 
ment it  was  stipulated  that  no  recourse  should  be  had  to  the  in- 
dorser on  the  note  and  mortgage,  was  admissible  on  the  question 
of  mistake  in  the  indorsement  Brinker  v.  Meyer,  81  Wia  88,  dis- 
tinguished, and  a  statement  in  the  opinion  therein  corrected.    Ibid, 

Bonds. 
On  appeal    See  Appeal,  1, 14,  15. 
Of  corporation.    See  Corporations,  1-4,  7. 
Of  administrator.    See  Estates  of  Decedents,  1. 
Of  assignee.    See  Voluntary  Assignment. 
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BOUNDARIES. 

See  FENCfES. 

The  question  whether,  in  this  case,  the  owners  of  adjacent  lands  had 
agreed  upon  and  established  a  dividinc^  line,  and  had  actually 
ciaiDied  and  occupied  the  land  up  to  said  line  on  each  side  contm- 
uously  for  twenty  years,  was  properly  submitted  to  the  jury.  Dhein 
V,  Beuscher^  816 

BRIDGEa 

1.  Under  sea  1819,  S.  &  B.  Ann.  Stats.,  providing  for  county  aid   In 

building  or  repairing  bridges,  the  town  has  tfie  power  to  decide 
when  public  safety  demands  that  a  bridge  be  repaired  or  rebuilt* 
and  to  determine  the  geneml  character  of  such  repairs  or  such  re- 
building, and  to  fix  and  determine  the  amount  neeessaiy  to  be  spent 
for  the  purpose;  also  to  determine  the  location,  within  the  limits 
of  highways,  where  new  bridges  shall  be  built,  and  the  character 
and  cost  thereof;  and  in  these  respects  the  action  of  the  toi^n  can- 
not be  controverted  or  questionea  by  the  county  board.  State  ex 
reL  Star  Prairie  v.  St,  Croix  Co.  340 

2.  In  a  proceeding  by  maMamiis^  after  the  filing  of  the  petition  under 

said  sec.  1310,  to  compel  the  county  hoard  to  appropriate  one  half 
of  the  cost  of  constructing  or  repairing  a  bridge,  the  county  board 
may  deny  that  the  town  has  voted  to  construct  or  repair  the  bridge, 
or  that  it  has  provided  for  the  payment  of  one  half  of  the  cost*  or 
that  it  has  determined  or  estimated  the  cost,  or  that  such  cost  so 
determined  exceeds  one  fourth  of  one  per  centum  of  the  last  equal- 
ized valuation  of  the  town ;  but  it  cannot  attack  as  fraudulent  the 
amount  of  such  equalized  valuation.  It  seems  that  the  county  may 
also  allege  that  the  bridge  is  not  upon  a  public  highway,  or  is  one 
which  the  town  has  no  authority  to  build  or  repair.  lincL 

3.  To  entitle  the  town  to  the  aid  from  the  county  in  repairing  a  bridge, 

it  is  necessary  that  the  town  should  have  ascertained  and  fixed  the 
cost  of  the  repairs.  Itnd. 

Burden  of  Proof.    See  Bili^  and  Notes,  1. 

Burglary.    See  Criminal  Law,  10-15. 

Canvass  of  votes.    See  Elections,  2-5. 

CASES  DISTINGUISHED,  Etc. 

1.  Allis  V,  Meadow  Springs  D,  Co.  67  Wis.  22  (as  to  when  note  of  third 

person  is  payment),  distinguished.    Challoner  v,  Boyington,       409 

2.  Amdt  V,  Harshaw,  53  Wia  269.    See  Na  la 
a  Barker  v.  Lynchy  75  Wis.  624.    See  No.  la 

4.  Brickley  v.  Walker,  68  Wis.  564.    See  No.  la 

5.  Brinker  v.  Meyer,  81  Wis.  83  (as  to  evidence  to  vary  written  instru- 

ment), distinguished  and  a  statement  in  the  opinion  corrected. 
Johnson  v.  Williardy  420,  424 

6.  Conley  v.  Conley,  78  Wis.  665  (as  to  sufficiency  of  complaintX  dis- 

tinguished.   Minard  v.  Bitrtis,  267,  271 

7.  Cordes  v.  CoateSy  78  Wi&  642.    See  Na  15. 
a  Dayton  v.  Walsh,  47  Wis.  lia    See  Na  la 
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9.  Dean  v,  Charlton,  28  Wis.  590  (arf  to  contract  for  patented  thing:), 
distinguished  and  limited.    Kilvington  v.  Supe^nor,    ^  222,  228 

10.  De  Wit  V.  Lander,  72  Wis.  120  (as  to  parties),  distinguished.    Piatt 

V.  Iron  Exchange  Bank,  361 

11.  Dole  V,  Northrop,  19  Wis.  249.    See  Na  26. 

12.  Edmister  v.  Garrison,  18  Wis.  594  (as  to  affidavits  of  jurors  to  their 

own  misconduct),  distin^ished.    McBean  v.  State,  206,  209 

13.  Fetch  V,  Lee,  15  Wia  265  (as  to  separate  suit  to  restrain  enforcement 

of  judgment),  held  not  authority.    Stein  v.  Benedict,  611 

14.  Flanders  v,  Cottrell,  36  Wis.  564.    See  Na  15. 

15.  Forcy  v.  Leonard,  68  Wis.  861;  Flanders  v,  Cottrell,  86  id.  564; 

Matthews  v.  Baraboo,  89  id.  674;  Russell  v,  Loomis,  43  id.  545; 
Cordes  v,  Coates,  78  id.  642  (as  to  variance),  distinguished  Kruschke 
V.  Stefan,  aS3 

16.  Gray  v,  Tyler,  40  Wis.  579  (as  to  res  adjudicata)^\\m\ted  or  overruled 

in  pait    Smith  v,  C,  M.  <fc  St  P.  R  Co.  280 

17.  Jesup  V.  City  Bank,  14  Wia  831 ;  Lawson  v,  C,  St.  R,  M.  <Sb  0,  R  Co. 

64  id.  455  (as  to  alteration  of  written  coiitract),  distinguished.  Sher- 
wood V.  Merritt,  237 

18.  Kronskop  v.  Shontz,  51  Wis.  204:  Amdt  v.  Harshaw,  53  id.  269; 

Dayton  v.  Walsh,  47  id.  118;  Brickley  v.  Walker,  68  id.  564;  Barker 
V.  Lynch,  75  id.  624  (as  to  married  women),  distinguished.  Fidler  <& 
Fuuer  Co.  v.  McHenry,  582 

19.  Lawson  v.  C,  St  P.,  M.  d:  O.  R  Co.  64  Wia  455.    See  Na  17. 

20.  Marivt^  v.  Schulte,  13  Wis,  692  (as  to  ownership  to  middle  of  highway), 

distinguished.    Smith  v.  C,  M.  <fc  St  P.  R  Co.  '    ill 

21.  Matthews  v.  Baraboo,  89  Wis.  674.    See  Na  15. 

22.  Milwaukee  V.  M.  <&  B.  R.  Co.  7  Wis.  85  (as  to  injunction  against  in- 

terference with  street),  distinguished.  Waukesha  H.  M.  S.  Co.  v. 
Waukesha,  480 

2a  Russell  V.  Loomis,  48  Wia  545.    See  No.  15. 

24.  Ryan  v.  Rockford  Ins.  Co.  77  Wia  611  (as  to  instructions  as  to  effect 

of  special  verdict),  distinguished.    Chopin  v.  Badger  P.  Co.  192,  198 

25.  Slight  v.  Chdzlaff,  85  Wia  675  (as  to  notice  to  ahate  nuisance),  dis- 

tinguished.   Arpin  v.  Bowman,  58 

26.  Smith  v.  Gould,  61  Wia  81;  Sweet  v.  Mitchell,  19  id.  526;  Dole  v. 

Northrop,  id.  249  (as  to  aniendment  of  pleading^  distinguished. 
Continental  his.  Co.  v.  Phillips,  357  8 

27.  State  ex  reL  AtVy  Gen.  v.  Cunningham^  81  Wia  440  (as  to  equality  in 

apportionment),  reaffirmed.    State  ex  ret  Lamb  v.  Cunningham, 

90,  143-6 

28.  Sueterlee  v.  Sir,  25  Wis.  357  (as  to  costs),  distinguished.    Oelberman  v. 

Newman,  212, 213 

29.  Sweet  v.  Mitchell,  19  Wia  526.    See  Na  26. 

30.  T6t)ey  v.  Secor,  60  Wia  810  (as  to  adverse  possession),  distinguished. 

Dhein  v.  Beuscher,  826 

81.  Valin  v.  A.  <&  N.  R  Co.  82  Wia  1  (as  to  recovery  in  spite  of  con- 
tributory negligence),  distinguished.  Schmolze  v,  C,  M.  <Sb  St.  P.  R. 
Co.  659, 666 

Change  of  Venue.    See  CJosts,  1-8.    Criminal  Law,  14, 
Charging  the  Jury.    See  Instructions  to  Jury. 
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Cities.    See  Appeal^  14-10.    Municipal  Ck>RPOBATioNa 

Claims. 

*  Against  city.    See  Appeal,  16.    Municipal  Corpobations»  8l 
Against  decedent    See  Estates  of  Decedents^  2, 
Clerk  of  circuit  court    See  Pbaoticb. 
Complaint.   See  AccouNTiNa   Action,  1,  2,   Corporations,  4.   Faijbb 

Representations,  1.    Gifts,  2.    Insurance,  7.    Interpleadsr. 

Landlord  and  Tenant,  la,  a  Municipal  Corporations,  9.   Pakt- 

NERSHip,  2.    Pleading,  1-8,  6.    Slander. 

Condemnation  of  Land.  See  Highways,  8,  4  Railroads^  1,  2.  Rrs 
Adjudicata,  t 

Conditions  precedent  See  Insurance,  8,  16.  Municipal  Corpora- 
tions. 0-9,    Suretyship.    Tenants  in  Common. 

Confidential  Communications.    See  Criminal  Law,  0. 

Consent  to  unlawful  act    See  Minors. 

CoNsouDATioN  of  actioua    See  Pleading,  1. 

Constitutional  Law.  See  Apportionment.  Criminal  Law,  8L  Su- 
preme Court. 

CONTRACra 

See  Adverse  Possession,  1.  AgencV.  Bills  and  Notes.  Bounda- 
ries. Criminal  Law,  4  Damages.  Duress.  Easements. 
Election  between  Remedies.  False  Represbntation&  GiFr& 
Husband  and  Wife,  6.  Insurance.  Landlord  and  Tenant,  1. 
Liens.  Logs  and  Lumber,  2-5.  Municipal  CORPORAtioNS.  13, 
14.  Partnership.  Pleading,  3,  4,  Release.  Sale  of  Chat- 
tels. Setoff.  Settlement.  Subscriptions.  Sunday.  Sure- 
tyship. Vendor,  etc,  of  Land.  Voluntary  Assignment. 
Evidence  that  plaintiff's  goods  were  sold  in  certain  counties  by  persons 
other  than  defendant,  does  not  show  a  violation  of  an  agreenaent 
by  plaintiff  not  to  appoint  any  other  jobber  of  said  goods  in  those 
countie&    Dr.  Harter  Medicine  Co,  v.  Hopkins,  809 

Contributory  Negligence.  See  Master  and  Servant,  7.-  Munici- 
pal Corporations,  1-5, 11, 12,  Nbgugence,  2.  Railroads,  8-10. 
Street  Railways. 

Conversion.    See  Corporations,  a 

Conveyance.  See  Adverse  Possession.  Easements.  False  Repre- 
sentations, 1-3.    Partnership,  1.    Pleading,  a 

Conviction.    See  Criminal  Law.  4 

CORPORATION& 

See  HiGHWAYa    Insurance.    Municipal  Corporations.    Railroads. 

Taxation,  3. 

1,  Where  bonds  of  a  corporation,  pledged  as  security  for  its  debt,  were 
void  under  sec.  1753,  R  S..  because  issued  without  its  receiving 
seventy-five  per  cent  of  their  par  value,  no  action  for  the  surrender 
or  cancellation  thereof  can  be  maintained  by  the  corporation,  or  by 
a  stockholder  in  its  right,  without  a  tender  of  the  amount  due  to 
the  pledgee.  The  plaintiffs  in  this  case,  the  corporation  and  a  stock- 
bolder  who,  as  president,  participated  in  the  unlawful  issue  of  the 
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bonds,  are  in  equal  wrong  with  the  party  to  whom  they  were  issued, 
and  are  not  entitled  to  relief.    Hinckley  v.  Pfiater,  64 

2.  Where  all  the  stock  of  a  corporation  is  void  under  sea  1758,  R  S., 

because  not  fully  paid  for/  none  of  the  stockholders  can  make  any 
claim  by  means  of  or  through  it  to  the  aid  or  protection  of  a  court 
of  equity  as  against  the  others,  based  upon  the  rights  of  a  stock- 
holder. Ibid, 

3.  But  a  holder  of  such  void  stock  who  has  pledged  it  as  security  for  a 

debt  of  the  corporation,  under  an  agreement  that  bonds  pledged  by 
the  corporation  for  the  same  debt  shall  be  first  resorted  to,  may  sue 
for  a  conversion  of  his  stock  by  a  sale  in  violation  of  such  agree- 
ment But  where,  by  the  terms  of  the  pledge,  the  right  to  vote  on 
the  stock  was  transferred  to  the  pledgee,  the  pledgor  cannot  ask  a 
court  of  equity  to  restore  to  him  the  stock  or  the  right  to  vote  on 
it,  until  the  purpose  ^or  which  it  was  pljedged  has  been  satisfied. 

Ibid. 

4.  An  action  by  the  pledgor  in  such  a  case,  agaixist  the  c<Mporation,  the 

pledgee,  and  others,  to  establish  an  indebtedness  of  t^  corpora- 
tion t6  himself,  for  the  ap]x>intment  of  a  receiver,  for  the  cancel- 
lation of  the  bonds  pledg^  by  the  corporation  on  the  ground  that 
they  were  unlawfully  issued,  for  an  injunction  against  the  transfer 
of  stock  or  bonds,  and  for  general  relief,  cahnot  be  sustained  as  an 
action  by  a  surety  of  a  corporation  (thf  ough  the  pledge  of  his  stock 
for  its  debt)  to  compel  the  corporation  to  pay  its  debt  to  the  pledgee, 
or  to  compel  the  latter  to  proceed  against  the  property  of  the  cor- 
poration and  the  bonds  pledged  to  obtain  payment,  where  no  such 
specific  relief  is  prayed  and  the  complaint  asserts  the  invalidity  of 
the  bonds  pledged  and  that  the  corporation  has  not  property  suffi- 
cient to  pay  its  debts.  Ibid, 

5.  A  creditor  at  large  of  a  corporation,  whose  remedy  at  law  has  not 

been  exhausted,  cannot  maintain  an  action  in  equity  for  the  appoint- 
ment of  a  receiver,  eta  Ibid, 

6.  Neither  a  stockholder  as  such  nor  the  corporation  itself  can  maintain 

an  action  in  equity  for  the  purpose  of  winding  up  the  business  of 
the  corporation.  B>id, 

7.  When  a  corporation  hypothecates  its  bonds  as  security  for  a  loan,  it 

issues  them,  within  the  meaning  of  sea  1753,  R  S^,  and  if  it  is  not 
stipulated  that  they  shall  be  accounted  for  at  not  less  than  seventy- 
five  per  cent  of  their  par  value,  the  bonds  so  issued  are  void.  Pfis- 
ter  V,  Miltjoavkee  Electric  JR.  Co,  86 

8.  Sec.  1772,  R  S.,  providing  that  articles  of  incorporation  shall  state 

"  the  name  and  location  "  of  the  corporation,  does  not  authorize  them 
to  fix  the  place  where  its  principal  office  shall  be.  Miltcaukee  S,  S, 
Co,v,  Milwatdcee,  590 

COSTS. 

See  Appeal,  4, 12, 14, 15.    Logs  and  Lxtmbeb,  5. 

1.  Where  a  change  of  venue  has  been  had.  the  county  board  of  the 
county  in  which  the  action  was  brought  has  no  power  to  allow  or 
disallow  the  bill  of  expenses  made  out  pursuant  to  sea  2041,  R  S.. 
whether  such  bill  has  been  taxed  by  the  trial  jud>^e  or  not;  and 
an  appeal  from  a  disallowance  of  the  bill  by  such  Ijpard  confers  no 
jurisdiction  on  the  circuit  court     Waushara  Co,  v.  Portage  Co,    5 
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2l  a  taxation  of  such  expenses  by  the  trial  judge  at  a  certain  amonnt. 
"  subject  however,  to  an  investigation  "  by  the  county  board  of 
the  county  liable  therefor,  "and  the  correction  of  any  and  all  er- 
rors," etc.,  is  Jield  not  to  be  an  effectual  taxation  or  allow^ance 
thereof.  IbicL 

8.  The  taxation  of  such  a  bill  of  expenses  should  hereafter  be  made 
only  upon  notice  to  the  district  attorney  of  the  county  liable  there- 
for. IbicL 

4.  The  officers*  charges  for  taking  the  examination  of  a  party  under 

sec.  4096,  R  &,  are  properly  taxable  as  a  disbursement  Arpin  r. 
Boumian,  54 

5.  Upon  the  affirmance  of  an  order  sustaining  a  demurrer  to  the  com- 

plaint the  re8jx>ndent  is  not  allowed  costs  for  printing  an  appendix 
to  the  case,  containing  pleadings  and  proceedings  in  another  action 
between  the  same  parties  which  were  of -no  significance  in  tlie  de- 
termination of  the  deraurxer.    Pflster  v,  M,  R  R.  Co.  86 

6.  An  error  in  awarding  costs  to  a  defendant  who  was  not  entitled 

thereto,  jointly  with  one  who  was  entitled  to  costs,  is  not  one  of 
which  tlie  plaintiff  can  complain,  where  the  amount  of  the  costs 
was  not  increased  by  such  joint  award.    AbfaJiam  v,  Agnew,      246 

7.  A  judgment  for  costs  against  executors  personally  is  unauthorized, 

unless  the  court  therein  expressly  directs  the  same  to  be  paid  by- 
such  executors  personally  for  mismanagement  or  bad  faith  in  the 
action.    R  S.  sea  8983.    Wiesmann  v,  Brighton,  550 

Cotenancy.     See  Adverse  Possession,  8.    Insurance,  16.    Tenants 

IN  Ck3MM0N. 

Counsel. 

To  assist  district  attorney.    See  Criminal  Law,  5. 

To  defend  accused.    See  Criminal  Law,  17. 
Counterclaim.    See  Pleading,  4 

COUNTIEa 

See  Bridges.    Costs,  1-a    SHERiFFa 

1.  Under  the  general  laws  a  loan  from  the  trust  funds  to  a  county  ia 

repaid  witli  money  raised  by  taxation ;  and  one  half  of  the  proceeds 
of  sales  of  swamp  lands  in  a  county  constitutes  a  drainage  fund, 
which  is  paid  over  to  the  county  and  by  it  apportioned  to  the  towns 
therein.  By  ch.  814,  Laws  of  1881.  it  was  provided  that  moneys 
realized  from  the  sales  of  swnmp  lands  in  Lincoln  county,  not 
theretofore  set  apart  for  normal  scliool  purposes,  should  be  applied 
by  the  state  treasurer  as  payments  upon  a  loan  theretofore  made 
to  said  county.  Afterwards  Oneida  county  was  created  from  a 
part  of  Lincoln  county,  and  it  was  provided  that  the  assets  and 
liabilities  of  Lincoln  county  should  be  apportioned  between  the 
two  counties,  and  that  Oneida  county's  proportion  of  tlie  said  in- 
debtedness to  the  state  should  **be  collected  and  paid  by  said 
Oneida  county  in  the  same  manner  as  if  the  loan  had  been  made 
to  said  county  of  Oneida."  Held  that  oh.  314,  Laws  of  1881,  did 
not  apply  to  Oneida  county,  and  that  said  county  was  entitled  to 
receive  its  proportion  of  the  drainage  fund,  and  was  liable  to  tax- 
ation for  its  proportion  of  said  indebtedness  to  the  state.  Land 
Log  <&  Lumber  Co,  v,  Oneida  Co.  649 

2.  The  state  treasurer  having,  without  authority,  retained  the  drainage 

fund  properly  payable  to  Oneida  county  and  applied  the  sameiipon 
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its  share  of  the  indebtedness  aforesaid,  the  county  board  of  said 
county  properly  allowed  the  claims  of  the  towns  therein  for  the 
portions  of  such  fund  to  which  they  would  have  been  entitled  had 
the  county  received  the  same ;  and  a  taxpayer  cannot  complain  of 
such  allowance.  IbicL 

3.  The  county  board  also  properly  allowed  to  the  towns  interest  on  the 
amounts  so  due  them,  from  the  time  such  amounts  were  credited 
to  the  county  on  its  indebtedness  to  the  state.  Ibid, 

Court  and  Jury.  See  Agency.  8.  Boundaries.  Criminal  Law,  2, 
a,  9.  Evidence.  Instructions  to  Jury.  Master  and  Sertant, 
1-3,  6.  7.  Municipal  Corporations,  10-12.  Railroads,  8-10. 
Settlement. 

Courts.    See  Supreme*  Court. 

Crematory  for  garbage.    See  Municipal  Corporations,  13, 14. 

CRIMINAL  LAW  AND  PRACTICR 

1.  On  a  trial  for  an  ass^It  with  intent  to  kill,  defendant  claimed  that 

he  shot  the  complaining  witness  in  self-defense.  Said  witness  testi- 
fied that  his  revolver  was  discharged  in  a  scuffle  before  the  defend- 
ant shot  him,  but  the  court  instructed  the  jury  that  the  evidence 
of  the  state  was  to  the  efifect  that  the  revolver  was  not  discharged 
until  after  defendant  had  shot  him.  Held,  error.  McBean  v. 
State,  200 

2.  The  judgment  on  a  verdict  of  guilty  will  be  reversed  where  such 

verdict  was  only  agreed  upon  after  the  jury  had  asked  for  and 
received  an  assurance  from  the  trial  judge  that  they  could  depend 
upon  the  clemency  of  the  court  to  the  defendant  Ibid, 

3.  Affidavits  of  the  jurors  are  admissible  to  show  that  they  received 

such  an  assurance.  Edmister  v.  Garrison,  18  Wis.  504,  distin- 
guished. Ibid, 

4.  An  order  arresting  judgment  and  discharging  the  prisoner  does  not 

set  aside  a  verdict  of  guilty  in  a  criminal  case :  and  such  verdict 
is,  nevertheless,  a  conviction,  within  the  meaning  of  a  contract  to 
pay  a  reward  for  the  conviction  of  the  person  guilty  of  Uie  offense 
in  question.    Buckley  v,  Schtoartz,  304 

5.  The  ** counsel"  appointed  under  sec  752,  S.  &  B.  Ann.  Stats.,  to  as- 

sist the  district  attorney  in  a  prosecution*  for  a  f^ony.  must  be  a 
member  of  the  bar  of  this  state.  The  appointment  of  a  resident 
and  attorney  of  another  state,  and  his  participation  in  the  prosecu- 
tion, constituted  a  material  error.    State  v,  Russell,  330 

6.  Where,  by  false  pretenses,  the  district  attorney  induced  a  person  ac- 

cused of  murder  to  impart  to  a  person  employed  by  him  infoi-ma- 
tion  prejudicial  to  her  defense,  she  supposing  that  she  was  making 
a  confidential  communication  to  be  conveyed  to  her  own  attorney, 
the  district  attorney  therebv  became  disqualified  to  act  as  such  in 
the  case;  and  where  he  did  so  act  thereafter,  a  conviction  should 
be  set  aside.  Ibid. 

7.  After  defendant  had  pleaded  not  guilty  to  an  information  in  a  mu- 

nicipal court,  he  obtained  a  change  of  the  place  of  trial  to  the  circuit 
court  In  that  court  he  interposed  a  plea  m  abatement  based  upon 
the  alleged  want  of  a  legal  preliminary  examination.  Held,  that 
such  plea  was  properly  overruled,  under  sea  4654,  S.  &  B.  Ann. 
Stat&,  the  objection  having  been  waived  by  the  plea  to  the  merits. 
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The  fact  that  defendant  was  afterwards  again  arraigned  and  a^ato 
pleaded  not  guilty,  is  immaterial    Ryan  v.  State,  486 

8l  Sec  6,  ch.  94,  Lawft  of  1889  (providing  that  the  clerk  of  the  municipal 
court  of  Ashland  county  "  may  examine  on  oath  all  persons  apply- 
ing for  warrants,  reduce  such  examinations  to  writing  and  file  the 
same,  and  issue  all  warrants  and  other  process  from  said  court  "X 
is  valid,  and  the  fact  that  the  clerk  administered  the  oath  to  the 
complainant  and  signed  the  jurat  to  the  complaint,  and  that  he 
signed  and  issued  the  warrant  of  arrest  under  the  seal  of  the  court, 
does  not  render  invalid  the  subsequent  examination  of  the  accused 
before  t^e  judge  of  said  court  IbicL 

9.  It  is  not  error  for  the  trial  court  to  ask  the  district  attorney,  in  his 
opening,  to  define  to  the  jury  the  crime  in  question,  if  he  defines 
it  correctly  ;^  or  to  instruct  tte  jury  correctly,  at  the  commence- 
ment of  the  trial,  as  to  their  duties  and  the  fundamental  rights  of 
the  defendant  Ibid. 

10.  On  a  trial  for  burglary,  a  witness  in  whose  possession  one  of  the 

stolen  articles  was  found  may  describe  the  man  of  whom  she  pur- 
chased it  and  state  what  he  said  to  her  at  the  time,  where  the  prose- 
cution claims  that  such  man  was  the  defendant  Ibid. 

11.  Testimony  of  the  defendant,  given  on  his  preliminary  examination, 

that  he  made  the  acquaintance  of  an  alleged  accomplice  when  both 
were  confined  in  jail,  was  admitted  in  evidence,  but  his  statement 
that  he  was  in  jail  for  Jarcenv  was  excluded.  Held,  that  defend- 
ant could  not  complain  of  such  exclusion,  it  being  a  ruling  in  his 
favor.  Ibid 

12.  On  the  separate  trial  of  one  of  three  persons  charged  with  burglary, 

there  was  evidence  that  they  were  all  together  shortly  before,  and 
some  of  them  after,  the  burglary,  and  that  each  had  some  of  the 
stolen  goods.  Held,  a  sufficient  basis  for  the  admission  of  other 
evidence  of  the  conduct  and  movements  of  any  or  all  of  them 
shortly  after  the  crime  was  committed.  Ibid. 

13.  It  may  be  shown  that  after  his  arrest  the  defendant  attempted  to 

break  jail  and  escape.  Ibid. 

14.  On  an  objection  to  testimony  the  trial  court  said  that  if  d^endant 

took  a  change  of  venue  to  lessen  the  chances  of  conviction,  he  was 
not  inclined  to  stretch  a  rule  of  evidence  laid  down  by  the  supreme 
court  The  remark  being  challenged,  the  judge  immediately  with- 
drew it,  but  said  there  was  need  of  legislation  to  prevent  persons 
jointly  prosecuted  from  obtaining  separate  trials  by  one  or  more 
of  them  taking  a  change  of  venue.    Held,  not  a  material  error. 

Ibid. 

15.  Instructions  to  the  jury  to  the  effect  that  mere  possession  of  stolen 

goods  is  not  in  itself  sufficient  evidence  on  whicri  to  convict  a  per- 
son of  burglary,  but  that  the  unexplained  possession  of  goods  re- 
cently stolen  creates  such  a  presumption  against  the  possessor  that 
a  jury  might  properly  convict  him  if  such  possession  and  the  other 
circumstances  connected  therewith  satisfiea  them  of  his  guilt  be- 
yond a  reasonable  doubt^ —  are  held  not  erroneous.  Ibid. 

16.  An  instmction  stating,  as  a  definition  or  test  of  what  is  a  reasonable 

doubt,  tliat  the  jury  should  require  equally  as  strong  and  conclu- 
sive evidence  of  defendant's  guilt  as  they  would  require  to  induce 
them  to  enter  upon  the  great  and  most  important  acts  of  tlieir 
4ives,  always  remembering  that  their  verdict  must  b^  the  trutli.  in 
held,  though  not  wholly  s^asfactory,  not  to  be  erroneous.         Ibid. 
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17.  The  validity  of  a  judj^ent  in  a  criminal  case  is  not  affected  by  the 

fact  that  the  court  in  appointing  counsel  to  defend  the  accused 
limited  such  appointment  to  that  court  and  to  the  trial  term.    Ibid, 

18.  An  information  charging  that  defendant  b^  false  pretenses  obtained 

from  one  N.  money,  then  in  the  possession  of  N..  belonging  to  a 
bank,  but  not  stating  that  N.  was  the  agent  of  the  bank  or  had  any 
connection  therewith,  is  held  insufficient  under  sec  4428,  R  8. 
Owens  V.  State,  400 

DAMAGEa 

See  Minors,  2,    Rbs  Adjudicata,  2. 

For  sales  of  plaintiff's  goods  in  violation  of  its  agreement  not  to  ap- 
point any  jobber  thereof  other  than  defendant  in  certain  territory, 
the  measure  of  defendi^t*s  damages  is,  at  most,  the  profit  he  would 
have  realized  had  he  made  the  sales  himself.  Dr,  Harter  Med- 
icine Co,  17.  Hopkins,  809 

DAMa    See  Nayiqable  Rivers. 

Death  of  trial  judga    See  Appeal,  8,  4. 

Death  from  negligence.    See  Railroads,  8,  4 

Debtor  and  Creditor.  See  Agency.  Bills  and  Notes.  Corpora- 
tions, 1-7.  Counties.  Election  between  Rem£die&  Liens. 
Parties.  Partnership,  2,  a  Release.  Setoff.  Settlement. 
Suretyship.    Voluntary  Assqnment. 

Deceit.    See  False  Representations.    Pleading,  2. 
Deeds.    See  Adverse  Possession.    Easements,  8.     False  Represen- 
tations, 1-a 

Definitions.    See  Words  and  Phrases.  , 

Delivery.    See  Gift,  1.    Sale  op  Chattels.    Subscriptions,  a 
Demand.    See  Tenants  in  Common. 
Demurrer.    See  Appeal,  9.    Costs,    6.    Injunction,  6.    Municipal 

Corporations,  9.    Pleading,  5,  a 
Depositions.    See  Action,  2,  a    Costs,  4    Estates  of  Decedents,  2, 
Descent.    See  Wills,  8,  4 
Description  of  land.    See  Easements,  a 
Disbursements.    See  Costs,  4 

Discretion.    See  Apportionment,  2,  6,    Insxtrance,  IS,    Loos  and 
Lumber,  5. 

Dismissal. 

Of  action.    See  Appeal,  5, 12.    Practice. 

Of  appeal    See  Appeal,  8,  4,  6-8, 10, 11. 
Dissolution.    See  Partnership. 

District  Attorney.    See  Appeal,  6,  7.    Criminal  Law,  5, 6,  9. 
DivisiBLB  Contract.    See  Insurance,  5. 

DIVORCE. 

See  Husband  and  Wipe,  2,  a 

Mere  ref iisal  of  the  husband  to  have  sexual  intercourse  with  the  wife, 
if  no  mental  or  bodily  injury  and  no  iropaii-ment  of  her  h^th  re* 
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suits  from  such  refusal,  is  neither  **  cruel  and  inhuman  treatnient  ** 
nor  "  wilful  desertion,"  within  the  meaning  of  sec  2356,  R.  S.,  au- 
thorizing a  divorce  on  those  grounda   Sdioessow  v,  Schoessow,  558 

Drainage  Fund.    See  Counties. 

DURESa 

Evidence  of  threats  by  defendant  to  "make  complaint  against** 
plaintiff  and  to  *'send  him  to  state  prison  "  if  he  did  not  sig^  a 
release,  no  offense  for  which  plaintiff  could  have  been  imprisoned 
being  specified,  is  held  insufficient  to  sustain  a  finding  that  the  re- 
lease was  procured  by  duresa    Krusdike  i\  Stefan^  378 

EASEMENTa 

See  Highways,  a 

^'  The  mere  existence  of  a  wagon  track  across  one  tract  of  land  from 
another  tract  to  the  highway  is  not  notice  to  the  purchaser  of  the 
tract  so  crossed  that  the  owner  of  tpe  other  tract  has  a  right  of  way 
to  the  highway,     Taggart  v.  Warner,  1 

2.  A  purchaser  of  land  in  good  faith  and  for  a  valuable  consideration, 

whose  conveyance  is  duly  recorded,  will  hold  title  against  a  parol 
agreement  by  which  the  owner  of  an  ad  joining  tract  has  been  given 
a  right  to  pass  over  the  land  so  purchased  to  a  highway,—  there  be- 
ing no  way  of  necessity,  IbidL 

3.  In  an  action  for  partition,  the  lands  in  question  were  described  in  the 

complaint  as  a  certain  tract  of  fifty-one  acres,  and  **al8o  a  strip  of 
land  one  and  one-half  rods  wide,  as  and  for  a  right  of  way  to  and 
from  said  fifty-one  acre  tract,  .  .  .  which  strip  is  a  riG:ht  of 
way  through  and  over  lands  owned  by "  the  defendant.  It  was 
adjudged  that  the  parties  were  **  Jhe  otonere  in  fee  and  tenants  in 
•common  of  the  lands  and  premises  described  in  the  complaint.'" 
Under  the  judfi^ment  the  lands  were  sold  by  a  referee  to  the  plaint- 
iffs in  that  action,  the  deed  describing  the  strip  as  above;  and  in  a 
subsequent  conveyance  by  them  to  the  plaintiff  in  tliis  action  the 
strip  was  described  as  **a  strip  of  land  one  and  one-half  rods  wide, 
as  and  for  a  right  of  way  to  and  from  said  fifty-one  a  ore  tract 
,  .  >.  which  strip  is  a  right  of  way.'*  Held,  that  the  plaintiff  in 
this  action  took  only  an  easement  or  right  of  way  over  said  strip, 
and  could  not  maintain  ejectment  therefor.    Buckncr  v.  Hutchings^ 

299 
Eau  Claire  city  charter.    See  Appear  14-16. 

Ejectment.    See  Easebcents,  8. 

ELECTION  BETWEEN  REMEDIEa 

An  action  ex  contractu  to  recover  money  paid  bv  a  bank  to  defend- 
ant and  alleged  to  haye  been  had  and  received  by  him  to  the  use  of 
plaintiff,  is  an  election  to  ratify  and  affirm  the  payment,  and  pre- 
cludes a  subsequent  action  to  recover  the  money  from  the  bank  on 
the  ground  that  such  payment  was  unauthorized.  Crook  v.  First 
Aaf.  Bank,  81 
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ELECTIONa 
See  Apportionment, 

1.  The  polls  of  an  election  upon  the  question  of  license  or  no  licence 

were  opened  at  9  a.  m.,  but  were  closed  at  9 :  30  and  the  ballots  which 
had  been  cast  were  destroyed.  They  wore  again  opened  at  10  a.  m. 
and  were  Anally  closed  at  4  p.  M.  Held,  that  under  sec.  1565d,  S.  & 
B.  Ann.  Stats.,  and  sec.  29,  R  S.,  requiring?  the  polls  to  be  opened  at 
9  A.  M.  and  closed  at  sundown,  the  election  was  void.  State  ex  tpI, 
Smith  r.  Drake,  257 

2.  Mandamus  will  not  issue  to  compel  a  canvass  of  the  votes  and  de- 

termination of  the  result  of  a  void  election.  Ibid, 

[3.  Whether  mandamus  will  go  to  compe'  village  trustees  to  perform 
their  duties  as  inspectors  of  election,  after  they  have  been  suc- 
ceeded by  others  as  such  trustees,  not  determined.]  Ibid, 

4.  A  village  charter  provided  that  all  elections  should  "  be  determined 

by  the  president  and  trustees,"  and  that  "in  case  of  a  tie  between 
two  candidates  at  any  election,  the  felection  of  one  or  the  other  of 
them  shall  be  determined  by  lot  in  the  presence  and  under  the  di- 
rection of  the  president  and  trustees."  The  return  of  the  inspect- 
ors of  an  election  showed  a  tie  between  two  candidates.  The 
president  and  trustees  altered  the  vote  so  as  to  give  one  of  the  can- 
didates a  majority,  and  declared  that  he  was  elected.  Held,  tliat 
they  had  no  power  to  change  or  go  behind  the  return  of  tlie  inspect- 
ors, and  that  mandamus  would  lie  to  compel  them  to  have  the 
election  determined  by  lot  as  required  by  the  charter.  State  ex  rel, 
Hadfield  v.  Grace,  295 

5.  Where  a  person  declared  by  the  inspectors  of  an  election  to  have 

been  duly  elected  to  an  office  has  qualified  and  entered  upon  its 
duties,  mandamus  will  ijot  lie  to  compel  the  inspectors  to  o.eclaro 
another  person  elected.  The  title  to  the  office  should  be  tried  on 
quo  icarranto.    State  ex  rel.  Meixer  v,  Sullivan^  416 

Electric  Railways.    See  Street  RAiLWAva 

Eminent  Domain.    See  Railroads,  1,  2. 

Entirety  of  contract    See  Insurance,  5. 

Equity.  See  Accounting.  Action,  1.  Corporations,  1-6.  Injunc- 
tion.   Partnership.    Pleading,  0.    Setoff.    Suretyship. 

ESTATES  OF  DECEDENTa 
See  Costs,  7.    Wills. 

1.  The  failure  of  an  administrator  to  make  or  return  any  inventory  or 

to  administer  the  estate  is  a  breach  of  his  bond,  for  which  an  ac- 
tion may  be  maintained  under  subd.  3,  sec.  4014,  R  S.  Ellis  v. 
Johnson,  394 

2.  Presentation  to  the  county  court  of  a  claim  against  the  estate  of  a 

decedent  is  the  commencement  of  an  action  or  proceeding,  within 
the  meaning  of  sea  4096,  R.  S.,  and  an  examination  of  the  claim- 
ant may  be  had  under  that  section.  The  mere  fact  that  the  officer 
before  whom  such  examination  is  to  be  had  is  a  commissioner  of 
the  circuit  court,  and  not  an  officer  of  the  county  court,  is  no  ob- 
jection thereto.    Frawley  V.  Cosgrom,  ^  441 

Estoppel.    See  Election  between  Remedies.    Insurance,  6. 
V9L.83  — 45 
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EVIDENCE. 

See  Action,  2,  a  Bills  and  Notes.  4.  Contracts.  Criminal  La\^, 
8,  10-1  a  Estates  op  Decedents,  2.  Husband  and  Wife,  2—1. 
Insurance,  10, 11, 13,  14.  Master  and  Servant,  4,  5.  Railroads* 
2.    Release.    Subscriptions,  a 

Hearsay  evidence  should  be  excluded  by  the  court  when  objection  to 
it  is  made;  and  the  error  in  admitting  so  much  thereof  that  the 
jury  must  have  been  impressed  by  it.  Is  not  cured  by  an  instruction 
that  the  jury  should  reject  such  evidence  as  was  mere  hearsay. 
Dr,  Barter  Medicine  Co,  v,  Hopkins,  309 

Examination. 

Of  offenders.    See  Cribunal  Law,  7,  a 

Of  party.    See  Action,  2,  a    Costs,  4.    Estates  op  Decedents,  2. 

EXCISE  LAWa 

See  Elections,  1. 

A  sale  of  beer,  whether  to  a  dealer  or  to  a  consumer,  cannot  lawfully 
be  made  by  an  agent  from  a  warehouse  or  store-room  in  a  ci^ 
other  than  that  in  which  the  brewery  is  located,  without  first  ob- 
taining a  license  from  the  city  in  which  the  sale  is  made.  Mayer  v. 
State,  839 

Executions.    See  Injunction,  4-7. 

EXECUTOR&    See  Costs,  7.    Estates  op  Decedents.    Wills* 

Failure  of  proof.    See  Appeal,  16.    Pleading,  a    . 

False  Pretenses.    See  Criminal  Law,  la 

FALSE  REPRESENTATIONS, 
bee  Criminal  Law,  6.    Insurance,  7.    Pleading,  2. 

1.  The  complaint  alleges  that  defendants,  by  fraudulently  representing 

that  one  of  them  had  a  good  tax  title  to  land  and  that  tne  former 
owner  had  died  leaving  no  minor  heirs,  induced  the  plaintiff  to  pur- 
chase the  land  and  pay  $500  therefor ;  that  afterwards,  in  an  action 
by  minor  heirs  of  said  former  owner,  the  tax  deed  and  the  convey- 
ance to  plaintiff  were  declared  void ;  and  that  plaintiff  had  incurred 
expenses  in  said  action,  and  had  paid  a  judgment  against  him  for 
damages  and  costs  therein.  Judgment  is  demanded  for  the  amount 
of  sucTi  expenses  and  judgment,  and  for  the  purchase  money  paid 
by  plaintiff.  Held,  that  the  action  is  to  recover  damages  for  the 
fraud,  and  not  to  rescind  the  contract  of  sale.  McConnell  r. 
Hughes,  25 

2.  The  tax  deed,  being  valid  on  its  face  and  having  been  recorded  more 

than  three  yeara  before  the  action  by  the  minor  heirs  was  com- 
menced, could  have  been  avoided  for  inegularities  onl^  by  such 
heirs ;  and  it  was  error  therefore  to  nonsuit  the  plaintiff  in  tnis  ac- 
tion on  the  ground  that  the  tax  deed  was  void  because  of  defect- 
ive notices  of  the  sale,  etc.  IbidU 

a  So,  also,  it  was  error  to  nonsuit  the  plaintiff  on  the  ground  that  the 
tax  deed  was  void  because  the  purchaser  at  the  tax  sale  was  an 
attorney  employed  to  pay  the  taxes,  and  because  of  fraud  and  col- 
lusion of  defendants  abd  others  whereby  more  land  was  embraced 
in  said  deed  than  was  sold.    Such  breach  of  trust  and  collusion 
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could  not  be  made  available  as  a  defense  to  the  fraad  alleged  in  this 
action.  Ibid, 

4  After  examiDing  the  accounts  of  a  station  agent,  an  auditor  of  the 
defendant  company  assured  plaintiff  that  there  was  a  shortage  of 
|600  only,  that  payment  of  that  amount  would  make  the  accounts 
straight  and  satisfactory,  and  that  if  it  were  paid  the  station  agent 
would  not  be  discharged.  Relying  on  this  representation,  plaintiff 
contributed  $200  to  make  up  the  said  amount  (the  balance  bei|ig 
contributed  by  others^  whicn  was  paid  directly  to  the  company. 
The  station  agent  took  no  part  in  this  negotiation.  Afterwards  it 
was  discovered  that  the  shortage  was  about  $1,200,  and  the  station 
agent  was  discharged.  The  company,  however,  refused  to  repay 
to  plaintiff  the  $200.-  Held,  that  the  money  was  obtained  by  the 
company  by  the  false  representation  of  its  auditor  as  to  the  amount 
of  the  shortage,  and  that  plaintiff  was  entitled  to  recover  it,  al- 
though the  auditor  believed  his  statement  to  be  true  when  he 
riiade  it    Burke  v.  M.,  L.  S.  <St  W,  It  Co.  .  410 

5.  The  refusal  of  the  company  to  repay  the  $200  was  a  ratification  of 
the  acts  of  the  auditor  in  making  the  representation.  Ibid, 

Fees.    See  Practice,    Sheriffs. 

FENCEa 

1.  A  fence  built  by  an  owner  of  land  upon  adjoining  land  after  the 

boundary  between  his  and  such  aajoining  land  has  been  estab- 
lished by  the  countjr  surveyor,  is  not  within  the  provisions  of  ch.  202, 
Laws  of  1883.  and,  m  the  absence  of  any  agreement  to  the  contranr, 
becomes  the  property  of  the  owner  of  the  land  on  which  it  is  built 
Scholl  V,  Kinitzer,  807 

2.  Where,  by  reason  of  a  division  fence  not  being  on  the  true  line,  the 

owner  of  a  certain  tract  of  land  was  in  possession  also  of  an  ad- 
jacent strip,  to  which,  however,  she  had  not  acquired  title  by  pre- 
scription, and  the  owner  of  such  strip  peaceably  and  without 
objection  entered  thereon  and  constructed  a  new  fcncd  upon  the 
true  line,  the  subsequent  taking  down  and  removal  of  such  new 
fence  by  the  land-owner  first  mentioned  was  a  trespass  for  which 
the  owner  of  the  strip  may  maintain  an  action.  Dhein  n  Beuscher, 

.816 

Fire  Insurance.    See  Insurance,  1-7. 

Fish  and  Fishing.    See  Injunction,  2,  8, 

Foreign  Insurance  Companies.    See  Insurance,  18. 

Forfeitures.    See  Appeal,  6. 

Fraud.  S^  Criminal  Law,  $.  False  Representations.  Insur- 
ance, 7. 

Fraudulent  Conveyances.    See  Voluntary  Assignment, 

Garnishment     See  Agency,  2-4. 

Gerrymander.    See  Apportionment. 

GIFTS. 

1.  A  bank  gave  to  one  A.  a  writing,  signed  by  the  cashier,  acknowledg- 
ing the  receipt  from  A.  of  four  bonds  *'  to  be  sold  and  the  proceeds 
placed  to  her  credit  .  .  .  '  ;  also  for  coUection  $221  in  coupons." 
Afterwards  A.  indorsed  upon  such  receipt  an  order,  signed  by  her 
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and  addressed  to  the  cashier :  "  Please  let  C.  M.,  my  nephew,  have 
the  amount  of  the  within  bill"  Held,  that  the  receipt  was  in*  the 
nature  of  a  certificate  of  deposit  and  its  delivery,  so  indorsed,  to 
C.  M.  with  the  intention  of  giving  to  him  the  fund  due  from  the 
bank,  operated  as  a  valid  gift  of  such  fund.  Crook  r.  First  Nat 
Bank,  31 

2.  An  allegation  that  defendant  had  and  received  of  plaintiff  a  certain 
sum  of  money  for  the  use  of  plaintiff,  negatives  a  voluntary  gift 
Butke  V.  M,,  L.S.<SbW,R  Co,  410 

Hearsay.    See  Evidence. 

HIGHWAYa 

See  Bridges.     Municipal  Corporations,  1-12,  15,  17.     Navigable 

Rivers,  2. 

1.  A  defectively  executed  plat  having  been  validated  by  ch.  348,  Laws 

of  1883,  the  beneficial  interest  in  the  fee  of  the  streets  therein,  sub- 
ject only  to  the  public  right  of  way,  was  in  the  owners  of  abutting 
lots,  at  least  from  the  time  the  plat  became  valid.  Taylor  t\  C,  M. 
&  St.  P.  R  Co.  686 

2.  A  canal  excavated  by  a  corporation,  without  lawful  authority,  in  a 

street  shown  upon  a  defectively  executed  plat,  was  a  private  nui- 
sance to  owners  of  lots  abutting  on  such  street,  who  had  purchased 
according  to  the  defective  plat  and  had,  at  least,  a  jjrivate  right  of 
way  over  the  street ;  and  there  could  be  no  prescription  for  such 
nuisance.  J  bid. 

8.  If,  bjr  its  continued  occupation  of  such  street,  the  corporation  ac- 
quired any  right,  it  acquired  only  the  easement  to  maintain  the 
canal  therein.  That  having  been  lost  by  abandonment,  and  the 
beneficial  interest  in  the  fee  of  the  street,  subject  only  to  the  public 
right  of  way,  having  been  vested  in  the  abutting  lot  owners  by  the 
validation  of  the  plat  a  subsequent  conveyance  of  the  property  and 
rights  of  the  corporation  to  the  city  did  not  carry  any  right  in  t'le 
fee  of  the  street,  and  the  city  (!ould  not,  therefore,  grant  to  a  i*ail- 
way  company  the  right  to  lay  its  track  over  the  former  site  of  the 
canal  without  making  compensation  to  the  owners  of  abutting  lots. 

Ibid. 

4  A  part  of  the  width  of  the  street  was  not  occupied  by  the  canal, 
and  was  constantly  used  as  a  highway  after  1943.  The  canal  was 
abandoned  in  1883,  and  was  filled  up  by  the  owners  of  abutting 
lots,  and  its  site  became  a  part  of  the  traveled  street  Held,  that  this 
was  sufficient  to  establish  the  character  of  the  street  as  a  public 
highway,  in  which,  to  the  center  thereof,  an  abutting  lot  owner  had 
such  an  interest  as  would  entitle  him  to  compensation  from  a  rail- 
way company  laying  its  track  therein.  Ibid. 

HUSBAND  AND  WIFR 

See  Divorce. 

1.  One  A.,  a  quadroon,  had  by  her  master  four  illegitimate  children  be- 
fore she  was  twenty  years  old.  Afterwards,  in  1856  or  1857,  she 
was  lawfully  marriea  to  one  R.,  who  left  her  a  year  or  two  later 
and  has  not  since  been  heard  from.  Afterwards,  not  later  than 
1861,  she  commenced  living  with  one  T.,  a  white  man,  under  an 
agreement  (as  she  testifies)  that  they  should  Uve  together  as  man 
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and  wife.  She  at  this  time  supposed  R.  was  still  living,  and  sug- 
gested that  she  get  a  divorce,  but  T.  told  her  it  was  unnecessary 
and  that  if  she  would  behave  herself  he  would  never  forsake  her, 
and  that  if  she  would  do  what  was  right  he  would  take  care  of  her 
and  help  her  to  take  care  of  her  children.  He  also  told  her  that 
they  would  get  married  at  a  future  time,  but  they  never  attempted 
to  do  so.  After  the  death  of  T.  she  made  a  claim  against  his  estato 
and  recovered  for  personal  services.  Upon  the  evidence,  showing 
the  above  facts  among  others,  it  is  held  that  the  relations  between 
A.  and  T.  were  illicit  in  their  inception  and  were  never  transformed 
into  matrimony.     Spencer  v.  Pollock,  215 

2.  The  rules  of  evidence  by  which  it  is  to  be  determined  whether  a 
child  is  or  is  not  the  lawful  issue  of  the  marriage  of  the  mother  and 
her  first  husband,  are  not  affected  by  the  second  marriage  of  the 
mother  before  the  birth  of  the  child.  Shuman  v.  Shuman,  250 

S.  The  question  being  whether  one  L  was  the  father  of  a  child  begotten 
while  the  mother  was  his  wife  and  while  they  were  living  in  the 
same  house  with  opportunities  for  sexual  intercourse,  no  statements 
or  admissions  of  the  mother  or  L  were  admissible  to  show  non- 
intercourse  ;  and  the  complaint  and  testimony  of  L  in  his  unde- 
fended action  for  divorce  against  the  mother  on  the  ground  that 
for  two  years  she  had  refused  to  have  sexual  intercourse  with  him, 
were  properly  excluded,  although  the  divorce  had  been  granted 
thereon.  Ibid, 

4.  The  question  being  whether  T.,  an  intestate,  and  one  claiming  to  be 

his  widow  had  been  married,  evidence  of  statements  alleged  to 
have  been  made  by  T.  and  by  his  relatives,  not  in  the  presence  of 
the  claimant,  to  the  effect  that  there  liad  been  no  marriage,  was 
not  admissible    Thompson  v,  Nima,  261 

5.  The  evidence  in  this    case,—  showing,  among  other  things,  that 

many  years  before  the  death  of  T.  he  and  the  claimant  left  the 
house  of  her  parents,  with  their  full  consent  and  with  trunks  and 
bedding,  he  aeclaring  that  they  were  to  be  married ;  that  on  the 
same  day  they  stopped  at  an  hotel,  where  a  person  was  brought  in 
whom  she  supposed  to  be  a  minister  and  who  stayed  about  half  an 
hour  (the  claimant  not  being  allowed  to  testify  as  to  what  took 
place);  that  from  that  time  they  lived  and  cohabited  together  as 
man  and  wife  for  several  years,  and  as  such  visited  relatives  of 
each ;  that  afterwards  they  separated,  but  he  occasionally  visited 
her  and  was  always  introduced  as  her  husband ;  that  from  the 
time  when  they  stopped  at  the  hotel  as  aforesaid  she  always  bore 
the  name  of  Mrs.  T.  until,  twenty  years  later,  having  heard  and 
believing  that  T.  was  dead,  she  married  one  N. :  and  that  she  had 
alwavs  borne  an  untarnished  reputation. —  is  held  sufficient  to  show 
that  there  had  been  a  marriage  at  the  hotel  between  T.  and  the 
claimant,  although  there  was  no  record  of  anv  license  having  been 
issued,  and  no  certificate  of  the  marriage  on  nla  Ibid. 

6.  Under  our  statutes  husband  and  wife  cannot  become  partners  in 

businesa    Fuller  <fc  FuUer  Co,  v.  McHenry,  573 

Hypothecation  of  bonda    6ee  Corporations,  7. 

Infants.  See  False  Representations,  1,  2.  Mmosa  Municipal 
Corporations,  1-7. 

Information.    See  Criminal  Law,  la 
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INJUNCTION. 

See  Action,  t    CJouNToa^  2.    Municipal  Corporations,  15.  Supreme 

Court. 

1.  Where  two  persons  claim  logs  in  the  possession  of  a  hoom  company, 

a  mandatory  injunction  will  not  be  granted  to  compel  the  company 
to  deliver  the  logs  to  one  claimant,  where  the  other  claimant  ana 
the  company  are  solvent,  there  being  a  clear  and  adequate  remedy 
at  law.     Wolf  River  L.  Co.  v.  Pelican  B,  Co.  420 

2.  The  dumping  of  garbage  by  a  city  into  waters  which  are  a  common 

fishery,  and  the  consequent  destruction  of  the  fishing  industry  in  a 
certain  locality,  will  not  be  restrained  at  the  suit  of  a  private  indi- 
vidual who  has  no  special  privilege  or  right  to  fish  in  that  locality. 
Kuehn  v.  Miltoaukee,  583 

8.  Damage  to  the  nets  of  the  plaintiff  and  the  killing  of  fish  therein  on 
a  single  occasion  by  the  dumping  of  the  garbc^e,  no  danger  of  a 
repetition  of  injuries  of  the  same  character  by  like  means  being 
shown,  will  not  support  the  action  for  an  injunction.  Ibid. 

4.  The  collection  or  enforcement  of  a  judgment  rendered  in  the  circuit 

court  will  not  be  restrained  in  a  second  action  brought  for  that  pur- 
pose. The  proper  proceeding  is  by  a  petition  in  the  original  action. 
Stein  V.  Benedict,  603 

5.  An  objection  in  such  second  action  to  the  jurisdiction  of  the  court, 

raised  by  the  demurrer  of  an  indispensable  party  defendant,  is  suf- 
ficient to  defeat  the  action.  Ibid 

6.  A  judgment  defendant  cannot  have  the  enforcement  of  the  judgment 

restrained  on  grounds  which  were  available  to  him  as  a  defense  in 
the  action  in  which  it  was  rendered,  unless  he  shows  that  his  fail- 
ure to  set  them  up  in  that  action  was  the  result  of  accident^  fraud, 
or  mistake,  unmixed  with  negligence  on  his  part  Ibid 

7.  A  surety  cannot  have  the  enforcement  of  a  judgment  against  him 

and  his  solvent  principal  restrained  on  the  ground  of  the  latter*8 
primary  liability,  since  he  has  an  adequate  legal  remedy  by  paying 
the  debt  and  suing  the  principal  for  reimbursement  Ibid 

Insolvency.  See  Sale  op  Chattei^  1.  Setoff.  Voluntary  As- 
signment. 

Instructions  to  Jury.  See  Criminal  Law,  1,  9,  15,  16.  Evidence. 
Master  and  Servant,  2-4.  Municipal  Corporations,  11,  12. 
Railroads,  9, 10. 

INSURANCE. 
Fire. 

1.  The  charter  of  a  mutual  fire  insurance  company  provided  that  non- 

payment of  an  assessment  for  thirty  days  after  notice  thereof  should 
suspend  the  liability  of  the  company  on  the  policv  during  default 
A  policy  provided  that  nonpayment  for  twenty  days  should  have 
that  effect  A  copy  of  the  charter  provision  was  sent  by  the  secre- 
tarv,  with  the  notice  of  an  assessment  to  the  holder  of  such  policy. 
Held  that  this  was  a  waiver  of  the  provision  of  the  policv  m  that 
behalf.  [Whether  such  provision  of  the  policy  was  valid,  not  de- 
cided.]   MacKinnon  v.  Mutual  F.  Ins.  Co,  12 

2.  A  loss,  in  such  case,  having  occurred  within  thirty  days  after  notice 

of  the  assessment  the  subsequent  tender  of  the  amount  of  the  as- 
sessment and  its  refusal  by  the  company,  are  of  no  consequence. 

Ibid. 
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8.  A  by-law  of  a  mutual  insurance  company  provided  that  it  would 
not  insure  unoccupied  dwelling  houses,  and  would  not  be  liable  for 
any  loss  on  any  dwelling  house  which  had  been  vacant  for  thirty 
days  previous  to  the  loss.  Heldy  that  the  word  **  vacant "  was  used 
as  the  equivalent  of  "  unoccupied,"  signifying  merely  uninhabited. 
DoJUantry  v.  Blue  Mounds  F.  <Sb  L.  Ins,  Co,  181 

4.  No  one  resided  in  the  insured  house  for  over  a  year  before  the  fire, 
but  the  owners,  who  lived  a  nrile  and  a  half  away,  had  occupied  it 
at  intervals  when  working  the  farm.  There  had  been  no  such  oc- 
cupancy within  two  months  of  the  fire.  Held,  that  the  house  had 
been  vacantf  within  the  meaning  of  the  by-law.  Ibid, 

6.  The  insurance  was  distributed  between  the  house  and  other  buildings 
on  the  farm  and  their  contents.  Held,  that  as  the  continued  ab- 
sence of  any  occupant  of  the  house  might  reasonably  be  presumed 
to  increase  the  risk  of  loss  of  the  other  buildings,  the  policy  was 
indivisible,  and  the  company  could  not  assert  a  forfeiture  as  to  the 
house  and  its  contents,  ana  enforce  it  as  a  valid  policy  as  to  the 
other  property,  witiiout  the  consent  of  the  assured.  Ibid. 

6.  A  claim  for  loss  of  the  house  and  a  part  of  its  contents  was  disallowed 

by  a  resolution  of  the  directors,  on  the  ground  that  the  house  had 
been  unoccupied.  The  company  was  Mvised  of  this  action  at  its 
annual  meetmg,  and  did  not  disapprove  of  it  The  directors,  how- 
ever, reported  to  the  same  meeting,  and  also  to  a  subsequent  annual 
meeting,  a  list  of  outstanding  valid  policies,  including  the  one  in 
suit  for  its  full  amount,  and  no  suggestion  was  made  that  it  had 
been  or  should  be  declared  forfeited.  Afterwards  an  assessment 
was  made  on  this  policy,  with  others,  and  the  assured  was  notified 
to  pay  the  same  and  did  sa  The  payment  was  reported  to  the 
directors,  who  made  no  objection  thereto  and  no  attempt  to  refund 
the  money  until  after  this  action  was  brought  Held,  that  the  com- 
pany was  estopped  to  assert  the  invalidity  of  the  policy.  Ibid. 

7.  In  an  action  by  an  insurance  company  to  recover  monev  paid  upon  a 

policy  under  a  misapprehension  of  facts  caused  by  defendant's  false 
statements  as  to  his  loss,  amendments  in  a  verified  amended  com- 
plaint, alleging  that  such  statements  wei*e  made  with  intent  to  de- 
fraud, and  further  alleging,  as  a  separate  cause  of  action,  that 
defendant  had  made  other  false  and  fraudulent  representations  to 
the  effect  that  the  loss  did  not  occur  through  any  act  design,  or 
procurement  on  his  part  when  in  fact  he  had,  with  intent  to  defraud 
the  plaintiff,  set  the  fire  which  caused  the  loss,  and  that  the  pay- 
ment had  been  made  without  knowledge  of  the  facts,  are  held  to  be 
material  and  to  have  been  properly  allowed,  although  there  was  no 
affidavit  stating  why  such  separate  cause  of  action  had  not  been 
set  up  in  the  original  complaint  and  no  affidavit  of  merits.  Con- 
tinental Ins.  Co,  V,  Phillips,  854 
Accident 

8.  An  accident  i>olicy  provided  that  the  company  would  pay  to  the  as- 

sured $8,000  if  he  lost  both  feet  within  ninety  days  after  the  ac- 
cident causing  such  loss,  or  an  indemnity  of  $15  per  week,  not 
exceeding  Uiirty  weeks,  for  loss  of  time  resulting  from  accidental 
injuries.  It  was  a  condition  that  proofs  of  loss  be  furnished  within 
seven  months.  The  assured  was  accidentally  shot  in  the  spine,  and 
both  legs  became  paralyzed.  Within  ninety  days  thereafter  the 
company's  agent  informed  it  of  the  facts,  stating  that  the  paralysis 
was  permanent  and  that  to  all  practical  purposes  the  assured  liad 
lost  the  entire  limbs ;  but  the  company  denied  liability  for  the  full 
amount  on  the  ground  that  the  legs  had  not  been  amputated.    The 
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agent  also,  with  a  view  to  defeating  a  claim  for  the  full  'Runa,  ob- 
tained the  signature  of  the  assured  to  a  proof  of  loss  or  claim  for 
weekly  indemnity.  At  the  request  of  the  company  the  assured  sub- 
mitted to  several  examinations  by  its  physicians,  and,  after  the  time 
for  furnishing  proofs  had  expired,  he  procured  and  sent  to  the 
company,  at  its  request  the  statement  of  his  family  physician 
showing  his  condition.  Held,  that  there  was  a  waiver  of  the  formal 
proofs  of  a  loss  entitling  the  assured  to  the  full  sum.  Sheanon  v. 
Pacific  M,  L.  Ins.  Co,  507 

9.  The  assured  having  been  injured  and  rendered  utterly  helpless  in  a 
distant  country,  with  no  friend  or  relative  near  him  except  his 
brother,  and  it  being  important  to  close  up  the  business  relatini^  to 
the  insurance  before  he  was  taken  to  his  home,  the  agency  of  the 
brother  to  act  for  him  in  the  matter  might  be  implied  from  the 
circumstances.  '  IbicL 

10.  One  R  was  in  the  office  of  the  general  agent  and  manager  of  the 

company  at  the  place  where  the  assured  was,  and,  as  the  mana<^er 
testified,  had  charge  of  the  matter  of  the  claim  of  the  assured. 
R,  wrote  to  the  company  with  reference  to  the  matter,  signing  the 
name  of  the  manager  and  adding  the  initial  "  R".  The  company 
replied  to  the  manager,  and  R  received  the  letter  and  communi- 
cated the  denial  of  liability  for  the  full  amount,  therein  contained, 
to  the  brother  of  the  assured.  Held,  that  tlie  authority  of  R.  to 
act  for  the  company  was  sufficiently  shown.  IhicL 

11.  The  statement  of  the  family  physician  of  the  assured  sent  by  him  to 

the  company  at  its  request  after  the  time  for  furnishing  proofs  of 
loss  had  expired,  was  admissible  to  show  a  waiver  of  the  require- 
ment of  proofs  of  loss.  Ibid. 

12.  The  agent  of  the  company  having  obtained  the  signature  of  the  as- 

sured to  a  claim  for  the  weekly  indemnity,  such  indemnity,  amount- 
ing to  $450,  was  afterwards  paid  to  him,  and  he  signed  a  writing 
purporting  to  release  the  company  from  any  further  liability. 
Held,  that  if  such  release  was  signed  by  the  assured  through  ex- 
cusable mistake  or  negligence,  he  was  not  bound  by  it  although  no 
false  representations  as  to  its  contents  were  made  to  him.  Ibid. 
18.  Evidence  as  to  the  condition  of  the  assured  after  the  expiration  of 
ninety  days  from  the  date  of  the  injury,  was  material  upon  the 
question  whether  be  signed  said  release  through  excusable  mistake 
or  negligence.  Ibid, 

14.  With  the  release  was  sent  to  the  agent  of  the  company  a  letter  writ- 

ten in  the  name  of  the  assured  at  the  request  of  hiswother,  which 
said :  "  Is  there  any  possibility  of  the  company  allowing  me  for  the 
loss  of  my  legs  and  feet?  I  think  I  am  entitled  to  the  full  amount 
as  I  have  no  use  of  my  feet  whatever.  "What  do  you  think  of  it?  " 
In  reply  the  agent  wrote  that  he  thought  the  companv  would  not 
be  disposed  to  do  more,  but  he  would  forward  to  it  the  letter  of  the 
assured,  and  would  be  very  happy  if  it  would  admit  a  further  claim. 
Held,  that  these  letters  were  admissible  upon  the  question  whether 
effect  should  be  given  to  the  release  of  the  full  claim.  Ibid. 

15.  The  jury  having  found  that  the  assured  did  not  si^jn  the  release  with 

full  knowledge  of  its  contents,  and  did  not  elect  to  take  the  $450 
paid  to  him  as  indemnity  in  lieu  of  his  claim  for  the  full  amount 
of  the  policy,  and  the  $450  being  credited  upon  the  recovery  of  the 
full  amount  the  company  cannot  complain  that  said  sum  w*as  not 
tendered  or  paid  back  before  the  commencement  of  the  action,  as  a 
condition  of  recovery.  Ibid, 
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Life:  AhsessmenX  Insurance:  Foreiqn  Corporations, 

16.  A  mutual  benefit  insurance  certificate  in  which  the  wife  and  daughter 

of  the  insured  are  named  as  beneficiaries  creates  in  them  a  joint 
tenancy  with  right  of  survivorship.    Farr  v,  Tntstees,  446 

17.  A  mutual  benefit  association  is  held  to  be  one  providing  insurance 

"upon  the  assc:>sment  plan,"  within  the  meanmg  of  ch.  418,  Laws 
of  1891.  ailhoug)!  it  n^*ees  to  pay  a  definite  sum  and  has  fixed  rates 
of  assessment  which  it  is  authorized  to  receive  in  advance,  where 
it  has  no  "legal  reserve,"  but  merely  an  "emergency  fund."  and  its 
contracts  expressly  reserve  to  it  the  right  to  increase  or  lower  the 
specified  rates  of  assessment  State  ex  reL  Covenant  M,  B,  Asm.  v. 
Root,  667 

18.  Upon  complying  with  the  conditions  of  cli.  418,  Lav^s  of  1891,  a  for- 

eign insurance  association  is  entitled  to  a  license  to  do  business  in 
this  state,  and  its  admission  or  exclusion  is  not  discretionaiy  with 
the  commissioner  of  insurance.  IbicL 

Insurakce  Commissioner.    See  Insurance,  18. 

Interest.    See  Ck)UNTiES,  3. 

INTERPLEADER. 

An  action  in  the  nature  of  an  interpleader  should  not  be  brought 
except  when  there  is  no  other  way  for  plamtiff  to  protect  himself 
from  a  litigation  in  which  he  has  no  interest ;  and,  in  order  to  main- 
tain the  action,  plaintiff  must  show  that  he  has  not  acted  in  a  parti- 
san manner  as  between  the  different  claimants.   Hinckley  v,  Pfister, 

64 
Intoxicating  Liquors.    See  Excise  Laws. 

Joinder. 

Of  causes  of  action.    See  Pleading,  2.    Res  Adjudicata,  2. 
Of  parties.    See  Parties    Tenants  in  Common. 

Joint  Tenancy.    See  Insurance,  16. 

Judgment. 
On  findings  inconsistent  with  complaint    See  Pleading,  8, 
For  costs  against  executora    See  Costs,  7. 
Declaring  deed  void:  Effect    See  Adverse  Possession,  a 
Against  garnishee,  when  a  protection.    See  Agency,  2-4. 
Res  adjudicata.    See  Easements,  3.    Res  Adjudicata. 
Restraining  eitTorceinent  of  judgment    See  Injunctions,  4-7.  ,, 

What  is  a  final  juilgmonL    See  Appeai^  12. 
Order,  when  equivalent  to  .judgment    See  Appeal,  8. 
Orders  reviewed  on  appeal  from  judgment    See  Appeal,  9. 
Reversal  on  appeal  or  writ  of  error.    See  Costs,  6, 7.    Criminal  Law, 

2.  5,  6,  9,  11,  14,  17.     Evidence.     Master  and  Servant,  2-4,  6. 

Municipal  Corporations,  11, 12.    Pleading,  3.    Railroads,  9, 10. 

Judicial  or  political  question?    See  Apportionment,  1. 
JuRisDicnoN.    See  Appeal,  7, 11, 14    Costs,  1.    Injunction,  4,  5. 
Jurors  :  Misconduct    See  Criminal  Law,  2,  3* 
Justices'  Courts!    See  Appeal,  10-ia 
Laches.    See  Adverse  Possession,  8  (4).    Appeal,  7. 
Land   Contract.    See   Adverse   Possession,   1.    Vendor,   etc.   op 
Land. 
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LANDLORD  AND  TENANT. 

1.  A  lease  of  property  provided  that "  in  case  of  sale  of  said  property  by 

the  said  party  of  the  first  part  at  any  time  during  said  term,  he 
shall  forfeit  to  the  part^  of  the  second  part,  as  damages,"  a  certain 
sum.  Held,  that  this  implied  an  ap^reement  that  the  lessor  inlg^bt 
terminate  the  lease  by  such  a  sale.    Johnston  v.  King,  S 

2.  In  an  action  for  the  unlawful  detainer  of  land,  a  complaint  sho^v^in^ 

that  defendant  had  been  a  tenant  by  sufferance  of  plaintiff^  that 
such  tenancy  had  been  terminated,  and  that  defendant  still  '*  wroni^- 
fully  and  unlawfully  occupied  said  premises  and  refused  to  de- 
liver them  to  plaintiff,"  is  held  sufficient  although  by  mistake  it 
alleged  that  plaintiff  was  in  possession  of  the  premises  instead  of 
that  he  was  entitled  to  the  possession.  Conley  v.  Conley,  78  Wia 
665,  distinguished.    Minard  v.  Burtis,  267 

&.  An  allegation  that  on  a  certain  day  notice  to  terminate  the  tenancy 
*'  was  served  upon  the  defendant  pei-sonally,"  is  a  sufficient  allega- 
tion of  service  in  compliance  with  sec.  2184,  R.  S.  Ibid. 

4.  A  notice  to  terminate  a  tenancy,  given  as  many  days  before  action 
brought  as  there  are  days  in  the  calendar  month  in  which  it  is 
given,  is  **one  montli^s  notice,"  within  the  meaning  of  sec  218^ 
R.a  2(ncL 

Legislature.    See  Apportionment. 

License  Laws.    See  Elections,  1.    Excise  Laws. 

Licenser  :  Assumption  of  risks.    See  Railroads,  11. 

LIEN& 

See  Loos  and  Lumber,  1.    Sale  of  Chattels,  t 

Sec  8315,  R  S.,  as  amended  by  ch.  812,  Laws  of  1885.  and  ch.  635,  Laws 
of  1887,  giving  liena  to  subcontractors  on  lands,  buildings,  etc,  pro- 
vided that  "  in  no  case  shall  the  owner  be  compelled  to  pay  a  greater 
sum  for  or  on  account  of  such  house,  building,  or  other  improve- 
ment than  the  price  or  sum  stipulated  in  the  original  contract.^ 
Held,  that  in  case  of  partial  nonperformance  of  their  contract  by 
the  principal  contractors,  the  term  "the  price  or  sum  stipulated  in 
the  original  contract "  nieant  the  proportionate  conti-act  price  or 
sum  for  the  part  performed,  and  the  lien  of  the  subcontractor  was 
limited  to  the  unpaid  balance  of  that  sum.     Wright  v,  Pohls,    560 

Limitation  op  Actions.    See  Adverse  Possession. 

Liquor  Laws.    See  Elections  l.    Excise  Laws. 

Location  of  corporation.    See  Corporations,  8. 

LOGS  AND  LUMBER 
See  Injunction,  1.    Sale  op  Chattels,  1. 

1.  All  laws  giving  a  lien  on  logs  for  supplies  were  repealed  by  ch.  880, 
Laws  of  1881.  Ch.  469,  Laws  of  1885,  and  ch.  580,  Laws  of  1887, 
gave  such  a  lien  in  Oconto  and  other  counties,  not  including  Doug- 
las. Ch.  413,  Laws  of  1889,  providing  for  a  lien  on  logs  for  labor 
or  services,  repealed  the  acts  of  1885  and  1887,  and  meule  no  men- 
tion of  a  lien  for  supplies  except  in  sec  17,  vvhere  it  is  provided 
that  *'  no  lien  for  supplies  shall  be  had  under  this  act  except  in  the 
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counties  of  Oconto  and  Douglaa"  Held,  that  the  act  of  1889  did 
not  give  a  lien  for  supplies  in  Douglas  county.    Abraham  v.  Agnew, 

2.  A  contract  for  the  sale  of  one  million  feet  of  logs  provided  that  the 
vendees  should  pay  therefor  "$12  per  thousand  feet,  as  follows: 
$7,500  when  the  logs  are  delivered  at  the  mill ;  $3,500  April  1, 1891 ; 
and  the  balance  after  lumber  is  loaded  on  bont.  .  .  .  It  is  ex- 
pressly agreed  that  said  payment  of  $12  per  thousand  feet  is  to  be 
Dased  on  the  log  scale,  which  scale  shall  be  made  by  a  competent 
person.  .  .  '.  Second  parties  [vendees]  agree  to  pay  $25  per 
thousand  feet  for  all  thick  shop  and  better,  and  $10  per  thousand 
feet  for  balance  of  lumber,  mill  culls  out ;  and  all  net  gain  at  prices 
mentioned  is  to  be  paid  to  the  party  of  the  first  part  on  last  pay- 
ment; insurance  and  inspection  expenses  to  come  out  of  lumber.'' 
As  an  addendum,  thewendor  subsequently  agreed  that  if  there  was 
not  then  one  million  feet  of  merchantable  logs  at  the  mill,  he  would 
make  good  that  quantity  to  the  vendees.  Held,  that  all  payments 
were  to  be  made  on  the  basis  of  the  log  scale  unless  the  lumber 
scale  should  overrun  the  log  scale,  in  which  case  the  vendees  should 
pay  for  the  excess  or  net  gain  as  provided    Mcllquham  v.  Barber, 

600 

8.  The  insurance  and  inspection  expenses  were  to  be  deducted  from  the 
purchase  price  whether  there  was  any  overrun  or  not  '  Ibid, 

4.  The  scaler  of  the  logs  was  a  competent  person,  within  the  meaning 
of  the  contract,  if  he  was  as  competent  as  men  employed  in  that 
capacity  ordinarily  are.  Ibid, 

6.  In  an  action  for  the  price  of  the  logs,  it  was  within  the  discretion  of 
the  trial  court  to  require  defendants  to  pay  $25  costs  as  a  condition 
of  amending  their  answer  so  as  to  allege  a  subsequent  agreement 
that  the  lumber  scale  should  be  the  basis  of  settlement  between  the 
partiea  Ibid, 

Mandamus.    See  Bridges,  2.    Elections,  2-5. 

Harriaqe  and  Divorce.    See  Divorce.    Husband  and  Wife. 

Married  Women.    See  Husband  and  Wife,  6. 

MASTER  AND  SERVANT. 
See  Railroads,  8-10. 

1.  Plaintiff,  a  boy  eighteen  years  old.  was  injured  by  having  his  hand 

caught  between  cogwheels  of  defendant's  paper  machine  which  he 
was  oiling.  Upon  the  evidence,  it  is  held  tliat  it  was  a  question  for 
the  jury  whether,  from  his  previous  exi)erience  with  machinery, 
plaintiff  should  have  comprehended  the  risk  so  that  warning  or  in- 
struction by  defendant  was  unnecessary.  Chopin  v.  Badger  Paper 
Co,  192 

2.  The  court  submitted  for  answer  in  a  special  verdict  the  question 

whether  plaintiff  was  "of  sufficient  age.  understanding,  and  ex- 
perience in  the  business  *'  to  comprehend  the  danger,  but  mstructed 
the  jury  that  the  fact  that  he  was  of  sufficient  age  and  understand- 
ing had  been  conceded  or  established  by  the  evidence,  so  that  they 
might  consider  that  a  settled  point  unless  they  had  seen  something 
,  in  the  progress  of  the  case  or  in  plaintiff's  conduct  or  manner  of 
testifying  which  led  them  to  a  different  conclusion.  This  was  fol- 
lowed by  repeated  instructions  that  the  only  inquiry  in  answering 
this  question  was  as  to  plaintiff's  experience.    Held^  that  in  view  of 
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these  latter  instructions,  the  jury  could  not  have  been  misled  by  the 
inclusion  of  the  unnecessary  elements  in  the  question,  or  by  the  ap- 
parent inconsistency  in  the  first  instruction.  Tbid. 

8.  An  instruction  that,  if  the  jury  answered  in  a  certain  way  certain 
questions  in  the  special  verdict  they  need  go  no  further,  although 
it  indicated  to  the  jury  the  effect  which  their  answers  would  have 
upon  the  judgment,  is  held  not  to  have  been  error,  where  the  jury 
were  cautioned  that  they  were  not  to  consider  the  effect  of  their 
answers;  and,  in  view  of  such  caution,  instructions  as  to  the  effect 
of  the  negligence  of  the  respective  parties  on  the  general  question 
of  liability,  though  open  to  criticism,  will  not  work  a  rerersal. 
Ryan  v.  Rockford  Ihls,  Ca  77  Wis.  611,  distinguisl^ed.  Ihifi^ 

4  The  admission  of  evidence  that  there  would  have  been  less  danger 
in  using  an  oil  can  with  a  longer  nozzle,  and  that  the  gearing  was 
uncovered,  was  not  error,  the  jury  being  instructed  that  these  facts 
were  merely  to  assist  in  determining  how  dangerous  the  work  ^-as. 

Ibid. 

5.  Evidence  that  machines  of  this  kind  were  not  generally  covered  was 

properly  excluded,  there  being  no  claim  of  negligence  in  furnishing 
an  improper  machina  Ibid, 

6.  A  refusal  to  submit  questions  for  the  special  verdict,  the  answers  to 

which-  would  have  thrown  no  light  on  the  issues,  is  held  proper. 

Ibid, 

7.  Plaintiff  was  injured  by  the  fall  of  a  portion  of  a  scaffolding  upon 

which  he  and  others  were  at  work.  He  was  a  carpenter  of  consid- 
erable experience,  and  had  himself  constructed,  according  to  his 
own  judgment,  that  part  of  the  scaffolding  which  gave  way. 
There  was  no  evidence  that  the  materials  furnished  therefor  were 
defective  or  unsuitable  Held^  that  a  nonsuit  should  have  been 
granted.    Pefferv,  Cutler,  ^  281 

Maxims. 

Noscitur  a  sociis,  127. 

Stare  decisis,  563. 
Mills  and  Mill  Dams.    See  Navigable  Rivers. 

MINORa 

See  False  Representations,  1,  2.    Municipal  Corporations,  1-7. 

1.  A  minor  going  armed  with  a  revolver  in  violation  of  ch.  329,  Law^s 

of  1883,  is  liable  for  an  injury  caused  by  an  accidental  discharge 
{thereof,  whether  he  was  negligent  or  not,  and  notwitlistanding  the 
person  injured  was  consenting  to  his  being  so  armed,  Evains  v. 
Waite,  '  286     • 

2.  The  only  effect  of  such  consent  is  to  confine  the  recovery  to  com- 

pensatory damages.  Ibid. 

Mistake.    See  Bills  and  Notes,  2-4    Insurance,  12-15.    Landlord 
AND  Tenant,  2. 

MUNICIPAL  CORPORATIONa 

Title  to  streets.    See  Highways,  3. 
Injuries  from  defective  sidewalks, 
1.  The  question  of  the  contributory  negligence  of  a  child  injured  by 
reason  of  a  defective  sidewalk  is  to  be  determined  as  in  the  case  of 
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an  adult,  except  that  the  child  should  not  be  held  to  as  high  a  degree 
of  care  and  responsibility.    Reed  v.  Madison,  171 

2.  The  liability  of  a  city  for  injuries  caused  by  defective  sidewalks  is, 

in  this  state,  exclusively  statutory.  Ibid, 

3.  The  remedy  of  the  statute  in  such  case  is  available  only  to  those  who 

were  using  the  sidewalk  for  the  purpose  of  traveling  thereon  when 
injured.  Ibid, 

4.  The  fact  that  a  child  on  her  way  to  meet  playmates  was  running^ 

slowly  along  the  sidewalk  rolling  a  hoop,  is  not  inconsistent  with 
her  bleing  at  the  same  time  a  traveler  on  the  sidewalk,  where  the 
playing  with  her  hoop  did  not  divert  her  from  going  straight  on 
towards  her  destination.  Ibid, 

5.  The  rolling  of  her  hoop  before  her  was  not  per  ae  negligence.     Ibid. 

6.  Sec.  1339,  R  S.  (providing  that  no  action  for  an  injury  caused  by  a 

defective  sidewalk  shall  be  maintained  unless  notice  of  the  accident 
was  given  to  the  city  within  ninety  days),  is  applicable  to  an  action 
commenced  after  said  statute  took  effect,  although  the  accident 
occurred  fifty  days  prior  to  that  tima  »  Ibid, 

7.  The  complaint  in  an  action  against  the  city  commenced  by  a  parent 

within  ninety  days  after  an  injury  to  his  -minor  child,  stating  all 
the  facts  required  by  sec.  1339,  R  S.,  to  be  stated  in  a  notice  of  the 
injury,  is  held  a  sufficient  notice  for  the  purposes  of  a  subsequent 
action  by  the  child.  Ibid, 

8.  The  charter  of  the  city  of  Ashland  provides  that  "no  suit  of  any 

kind  or  any  claim  of  any  character  shall  be  brought  against  said 
city,  but  the  claimant  shall  file  his  claim  with  the  city  clerk  for  the 
action  of  the  council  thereon  and  .  .  .  may  appeal  to  the  cir- 
cuit court:"  and  that  "the  comptroller  shall  examine  all  claims 
presented  against  the  city,  whether  founded  on  contract  or  otherwise, 
.  .  .  and  report  the  same  to  the  council.'*  Held^  that  these  pro- 
visions apply  to  a  claim  for  injuries  caused  by  a  defective  sidewalk, 
and  that  an  independent  action  therefor  cannot  be  maintained. 
Koch  V,  Ashland,  361 

9.  The  objection  to  such  an  action  is  properly  taken  by  general  de- 
murrer to  the  complaint  for  insufficiency  of  facts,  since  the  com- 
plaint should  show  the  presentation  of  the  claim  and  the  appeal 
from  its  disallowance.  Aid. 

10.  The  sidewalk  of  one  street  in  a  city  was  from  twenty-one  inches  to " 

three  feet  higher  than  the  sidewalk  of  another  at  their  intersection, 
and  in  passing:  from  one  to  the  other  there  was  a  step  about  half- 
way down.  Plaintiff,  who  was  sixty-six  years  old  and  was  caiTy- 
ing  on  his  shoulder  a  heavy. basket,  while  attempting  to  go  down 
from  the  higher  to  the  lower  sidewalk  missed  the  step  and  fell. 
It  was  dark  at  the  time,  the  street  light  being  extinguished.  Upon 
the  evidence  showing  these  facts,  it  is  held  that  the  questions 
whether  the  sidewalk  was  insufficient  or  out  of  repair  at  the  time 
and,  if  so,  whether  such  defect  was  the  cause  of  pmintifiTs  injury, 
were  properly  submitted  to  the  jury.    Berg  v.  Mihoaukee,  599 

11.  The  court  charged  the -jury  that  there  was  testimony  that  when 

plaintiff  reached  a  point  near  the  steps  he  "  calculated  his  distance 
from  the  upper  step  and  thought  he  had  another  step  to  take  upon 
the  sidewalk,  and  was  mistaken  as  to  that,  and  so  fell  down  the 
steps,"  and  that  if  such  was  the  fact  he  was  not  thereby  chargeable 
with  contributory  negligence.  Held  error,  as  taking  from  the  jury 
a  question  which  should  have  been  submitted  to  them. 
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12.  A  charge  that  if  the  plaintifT  was,  at  the  time,  using  his  best  judg:- 

ment,  and  it  turned  out  that  in  so  doing'he  had  fallen  into  an  error, 
that  was  not  to  be  imputed  to  him  as  negligence,  is  field  erroneous 
as  stating  a  wrong  standard  of  the  care  required  of  him.  IlncL 

Appeals  from  common  council    See  Appeal,  14-lft. 

Powers  of  village  board. 

13,  Under  the  general  power,  given  by  subd.  20,  sec  892,  R  S.,  to  prevent 

or  ^abate  nuisances,  a  village  board  may  contract  for  the  buildings 
of  a  crematory  for  garbage,  dead  animals,  eta  Kilvington  v.  Sttr- 
perior,  222 

14^  The  fact  that  the  mode  of  building  the  crematory  was  patented,  did 
not  render  a  contract  therefor  invalid  under  sec,  921.  K.  S.  (requir- 
ing it  to  be  let  to  the  lowest  bidder),  where  the  entire  work  was 
done  at  the  general  expense  of  the  village,  and  the  use  of  the  patent 
was  otfered  to  the  village  and  to  all  contractors  at  a  fixed  price, 
and  tliere  was  fr:e  competition  as  to  everything  else.  Dean  «3l 
Charlton,  23  Wis,  590,  distinguished  and  limited.  IbuJL 

15.  A  village  may  maintain  an  action  to  resti*ain  the  unlawful  excava- 

tion of  trenches  and  lading  of  water  pipes  in  its  8treet&  Wauke^uM 
Hygeia  M,  &  Co.  v.  Waukesha,  475 

16.  A  village  charter  was  silent  on  the  subject  of  reconsideration,  but 

authorized  the  village  board  to  establish  rules  to  govern  its  pro- 
ceedinga  Held,  that  the  right  of  reconsideration  was  inherent  in 
the  board,  and  that  it  might  prescribe  the  procedure  thei-eon.  IbicU 

17.  Where  a  village  board  has,  by  ordinance,  granted  to  a  corporation 

the  right  to  lay  water  pipes  in  its  streets,  it  may  reconsider  such 
ordinance  before  it  takes  effect  or,  after  it  takes  effect,  before  it  is 
accepted  or  acted  upon  by  the  corporation.  Ibid, 

18.  A  village  charter  provided  that  any  ordinance  enforcing  a  penalty 

or  forfeiture  for  its  violation  should  be  published  one  week  before 
it  should  be  in  force,  but  did  not  require  publication  of  other  ordi- 
nances. An  ordinance  not  requirea  to  be  published  provided  that 
it  should  be  in  force  after  its  publication.  Held,  that  the  publica- 
tion intended  was  for  one  week,  IbicL 

NAVIGABLE  RIVERS. 

1.  Permission  to  repair  a  dam  in  a  navigable  river  will  be  construed,  iq. 

the  absence  of  evidence  to  the  contrary,  merely  as  permission  to 
repair  and  maintain  it  at  its  legal  height,  and  will  not  render  the 
person  granting  such  permission  liable  if  tlie  dam  is  raised  and 
maintained  at  an  unlawful  height    Aipin  v.  Bowman,  54 

2,  The  doctrine  that  a  person  is  not  liable  for  merely  continuing  a  pre- 

existing nuisance  is  not  applicable  where  a  person  rightfully  using 
a  public  highway  (in  this  case  a  navigable  river)  is  injured  by  rea- 
son of  an  illegal  obstruction  maintained  therein.  Ibid. 

8.  A  dam  six  feet  high  does  not  conform  to  a  law  authorizing  it  to  be 
maintained  at  the  height  of  three  feet,  even  though  it  h^  a  wide 
chute  near  the  middle  which  is  only  three  feet  high.  Ibid, 

NEGLIGENCR 

See  INSURANCR,  12-15.    Master  and  Servant.    Pleading,  4.    Rail- 
roads, 3-11.    Street  Railwatsl 

1.  A  fair  association  permitted  teams  to  be  driven  around  the  race  track 
after  the  races  were  over.    The  driver  of  a  team  of  young  horses 
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whipped  them  into  rynning  away,  and  they  ran  off  tho  track  and 
injured  a  visitor  at  the  fair.    Heldf  that  the  injury  was  not  the  di- 
V  rect  or  natural  consequence  of  the  permission  to  use  the  track,  but 
was  caused  proximately  by  the  acts  of  the  driver,  and  that  the  as- 
sociation is  not  liable  therefor.    Barton  v.  Pepin  Co,  Ag,  Soc       19 
2.  The  rule  that  one  who,  in  the  presence  of  imminent  danger^  is  com- 
pelled immediately  to  choose  between  different  lines  of  action  is  not 
guilty  of  conti'ibutory  negligence,  as  matter  of  law,  merely  because 
he  did  not  choose  the  best  means  of  escape,  i6  not  applicable  where 
he  voluntarily  or  negligently  put  himself  in  the  dangerous  po- 
sition.   Berg  v,  Milwaukeej  o99 
Negotiable  Instrumeots,    See  Bills  and  Notes.    Gifts,  1.    Setoff. 
Notice.                                                                             / 
Of  adverse  possession.    See  Adverse  Possession,  8  (2). 
Not  to  pay  agent    See  Agency. 
Of  mistake  in  indorsement    See  Bills  and  Notes,  3. 
Of  taxation  of  costs.    See  Costs,  8. 
Of  right  of  way.    See  Easements,  1,  2. 
Of  assessments.    See  Insurance,  1,  2. 
To  terminate  tenancy.    See  Landlord  "and  Tenant,  8,  4. 
Of  accident  on  street    See  Municipal  Corporations,  6,  7. 
Of  defects  in  electric  cars.    See  Street  Railways. 
Of  failure  to  get  assignment  executed.    See  Subscriptions.  4 
Nuisance.    See  Highways,  2.    Injunction,  2,  8.    Municipal  Corpo- 
rations, 13.    Navigable  Rivers. 
Obtaining  money  by  false  pretenses.    See  Criminal  Law,  la 

OFFICER& 

Attorney  general.    See  Appeal,  6.    Supreme  Court. 
Clerk  or  circuit  coui-t    See  Practice. 
Commissioner  of  insuranca    See  Insurance,  18. 
Common  council  of  city.    See  Appeal,  14-16. 
Q:>unty  board.    See  Bridges.    Counties,  2,  8. 
District  attorney.    See  Appeal,  6,  7.    Criminal  Law,  5,  6,  9. 
Inspectors  of  election.    See  Elections,  2-5. 
Sheriffs.    See  Sheriffs. 

Trustees  of  village.    See  Elections,  8, 4    Municipal  Corporations, 
13-17. 

Ordinances.    See  Municipal  Corporations,  17*  18. 

Parent  and  Child.    See  Municipal  Corporations,  7. 

PARTIEa 

See  Corporations,  «.    Injunctions,  5.    Pleading,  1.    Supreme  Court. 
Tenants  in  Common. 

The  ostensible  partners  of  a  firm  are  trustees  of  an  express  trust,  within 
the  meaning  of  sec.  2607,  R  S.,  and  may  sue  upon  a  partnership 
demand  without  joining  the  dormant  partners.  Piatt  v.  Iron  Ex- 
change Bank,  858 

Partition.    See  Easements,  8. 

PARTNERSHIP. 
See  Husband  and  Wife,  6.    Parties.    Pleading,  8,    Voluntary  As- 
signment, a 

1.  Where,  by  agreement,  the  legal  title  to  partnership  real  estate  is 
vested  in  one  of  the  partners,  the  other  cannot  compel  a  convey- 
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ance  to  him  of  his  interest  therein,  without  bringing  an  action  for 
dissolution  and  an  accounting.    Kruschke  v.  Stefan,  373 

2.  Upon  the  dissolution  of  a  firm,  one  partner  retired  and  the  otiier 
formed  a  new  partnership  with  a  third  person.  The  new  firm 
agreed  to  save  the  retiring  partner  harmless  from  all  claims  then 
existing,  or  which  might  accrue  by  reason  of  anything  then  exist- 
ing, against  the  old  firm.  At  this  time  the  old  firm  owned  certain 
land,  subject  to  a  note  and  mortgage,  the  note  being  the  personal 
obligation  of  one  K.  for  which  the  firm  was  not  liable.  About  a 
week  after  the  execution  of  said  agreement  the  members  of  the  old 
firm  executed  their  joint  note  in  lieu  of  the  note  of  K.,  and  secured 
ijb  by  a  mortgage  of  said  land.  Held  that,  as  they  did  not  become 
liable  for  the  indebtedness  on  the  note  until  after  the  dissolution  of 
the  old  firm  and  the  execution  of  the  agreement  above  mentioned, 
there  is  nothing  to  show  that  the  new  firm  was  primarily  liable  for 
the  note  and  that  the  retiring  partner  was  liable  thereon  merely  as 
a  surety.  A  general  averment  that  the  retiring  partner  was  merely 
a  surety  is  of  no  avail,  being  inconsistent  with  the  facts  specially 
alleged.    Stein  v.  Benedict,  603 

8.  By  the  terms  of  said  agreement,  which  was  under  seal,  the  new^firm. 
took  the  outstanding  accounts  due  to  the  old  firm,  and  was  to  col- 
lect the  same  and  apply  the  proceeds  to  the  payment  of  the  debts 
of  the  old  firm  and  pay  over  the  balance  to  the  members  of  the  old 
firm.  The  affairs  of  the  old  firm  were  settled  and  adjusted  except 
as  to  such  accounts  and  as  to  the  land  above  mentioned.  Held,  that 
the  liability  of  the  partner  who  entered  the  new  firm  to  account  to 
the  retiring  partner  was  merged  in  said  agreement,  and  that  in 
respect  to  the  matters  embraced  therein  the  remedy  of  the  retiring 
partner  for  any  delinquency  of  the  new  firm  was  by  an  action  at 
law  on  the  agreement  Ibid, 

Patented  Crematory.    See  Municipal  Corporations,  14. 

Payment.  See  Agency.  Bills  and  Notes,  1.  Election  between 
Remedies.    Taxation,  1. 

Perpetuities.    See  Wills,  4,  5. 

Pistols.    See  Minors. 

Plat  of  lands :  Validation.    See  Highways,  1. 

PLEADING. 

See  Accounting.  Action,  1,  a  Appeal,  16.  Assault  and  Battery. 
Bills  and  Notes.  8.  Bridges.  1,  2.  Corporations,  4.  Criminal 
Law,  7, 18.  False  Representations.  1.  Gifts,  2.  Injunction,  5. 
Insurance.  7.  Interpleader.  Landlord  and  Tenant,  2,  3. 
Logs  and  Lumber,  5.  Municipal  Corporations,  9.  Partner- 
ship, 2.    Release. 

1.  WMere  actions  biought  }fiy  different  parties  are  consolidated  without 

change  in  the  pleadings,  the  complaint  of  one  plaintiff  cannot  aid 
that  of  another  of  which  it  is  no  part    Hinckley  v,  Pfister,  64 

2.  Deceit  in  the  sale  of  a  horse  is  an  injury  to  property  without  force, 

within  the  meaning  of  subd.  3,  sec.  2647,  R  S..  and  a  cause  of  action 
therefor  may  be  united  with  a  cause  of  action  for  ap  injury  to 
realty  by  waste.     Gilbert  v.  Loberg,  1S9 

8.  In  an  action  to  enforce  an  alleged  trust  on  the  ground  that  defend- 
ant purchased  land  partly  with  money  furnished  by  plaintiff  and 
fraudulentl\-  took  a  conveyance  of  the  whole  thereof  in  his  own 
name  without  plaintiff's  knowledge  or  consent,  a  judgment  in  favor 
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of  plaintiff  for  one  half  of  the  land  cannot  be  sustained  upon  find- 
ings that  the  land  was  purchased  by  the  parties  as  partners,  that 
the  title  was  taken  in  the  name  of  defendant  with  the  understand- 
ing that  he  was  afterwards  to  convey  a  half  interest  to  plaintiff, 
that  the  land  was  ti*eated  as  partnership  property,  and  that  a  settle- 
ment of  the  partnership* affairs  whereby  plaintiff  released  his  claim 
t6  the  land  was  void  —  even  though  the  evidence  supporting  such 
findings  was  not  objected  to.  "nie  facts  so  found  were  not  em- 
braced within  the  issues  or  consistent  with  the  cause  of  action  al- 
leged.   Kruschke  v,  StefaUy  373 

4.  In  an  action  on  contract  for  the  amount  due  for  threshing  defend- 

ant's grain,  a  cause  of  action  for  the  burning  of  defendant's  straw 
stacks,  sheds,  etc.,  through  plaintiffs  negligent  handling  of  his 
steam  thresher  while  leaving  defendant's  farm  after  finishing  the 
threshing,  is  a  proper  counterclaim,  since  it  "arises  out  of  the  con- 
tract set  forth  m  tne  complaint  as  the  foundation  of  the  plaintiff's 
claim"  (sec.  2656,  R  S.).  Careful  management  of  the  thresher 
while  going  upon  and  leaving  the  farm  was  one  of  the  obligations 
of  such  contract    McGregor  v,  Auld,  539 

5.  A  formal  demurrer  is  not  waived  by  a  demurrer  ore  tenus,  especially 

if  it  presented  any  question  which  could  not  be  raised  by  the  latter. 
Stein  V.  Benedict,  608 

6.  Upon  a  demurrer  ore  tenua  to  a  complaint  clearly  int^ded  as  a  com- 

plaint in  equity,  the  defendant  may  avail  himself  of  the  objection 
that  the  plaintiff  has  an  adequate  remedy  at  law.  Ibid 

Pledge.    See  Corporations,  1,  3,  4 

Political  or  judicial  question?    See  Apportionment,  1. 

Possession.  See  Action,  2,  3.  Adverse  Possession.  Criminal  Law, 
15.    Landlord  and  Tenant,  2.    Sale  op  Chattels. 

PRA.CnCR 

See  Action,  2,  8.  Appeal.  Costs.  Criminal  Law  and  PRAcmcE. 
Damages.  Election  between  Remedie&  Estates  of  Dece- 
dents, 2.  Evidence.  Injunction,  4-6.  Interpleader.  Land- 
lord AND  Tenant,  2-4.  Logs  and  Lumber,  5.  Master  and 
Servant,  6.  Municipal  Corporations,  7-9.  Parties.  Plead- 
ing. Railroads,  1.  Release.  Setoff.  Supreme  Court.  Vol- 
untary Assignment,  1-8. 

A  special  rule  «f  the  circuit  court  for  Milwaukee  county,  providing 
that  the  clerk  shall  not  receive  or  file  any  note  of  issue  or  place  any 
cause  on  the  calendar  unless  all  the  pleadings  served  have  been 
filed  and  the  state  tax  and  two  dollars  fee  for  clerk's  salary  have 
been  paid,  does  not  require  a  defendant  to  pa^  the  state  tax  and 
clerk's  fees  before  moving  to  dismiss  the  action,  under  sec.  2632, 
R  S.,  for  failure  of  theplaintiff  to  file  the  summons  and  pay  the 
state  tax.    Jifatthesv,  Thompson,  565 

Preferences.    See  Voluntary  Assignment,  3, 4 
Preliminary  Examination.    See  Criminal  Law,  7,  8. 
Prescription.    See  Adverse  Possession.    Highways,  2,  8. 
PRBSUMPTiONa    See  Bills  and  Notes,  1.    Criminal  Law,  15. 
Principal  and  Agent.    See  Agency. 
Principal  and  Surety.    See  Suretyship. 
Vol.  88— 46 
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Printed  Case.    See  Costs,  5. 

Promissoby  Notesl    See  Bills  and  Note& 

Proofs  of  Loss.    See  Insurance,  8.  11. 

Protest,  Payment  under.    See  Taxation,  1. 

Proximate  Cause.    See  Negligence.  1. '  Railroads,  7,  9. 

PuBUCATiON  of  ordinancea    See  Municipal  Corporations,  18. 

Quo  WARRANTa    See  Elections,  5. 

RAILROADS. 

Condemnation  of  land.    See  Highways,  8,  4.    Res  Adjudicata,   1. 
Sunday. 

1.  Under  «ec  1852/ R  S.,  providing  that  in  certain  cases,  where  the 

railway  company  delays  or  omits  lo  prosecute  condemnation  pro- 
ceedings, the  land-owner  may  prosecute  the  same  "  at  its  cost  and 
expense/'  such  owner  is  entitlea  to  full  indemnity  for  his  necessary 
expenditures,  including  attorney's  fees,  up  to  the  time  an  appeal  js 
taken  from  the  award  of  the  commissioners.  At  that  time  (under 
seca  1849. 1850)  the  proceeding  becomes  an  action  in  which  the  pre- 
vaihng  party  is  entitled  to  costs.     Taylor  v,  C,  M.  cfc  St.  P.  R  Co. 

645 

2.  The  evidence  as  to  the  value  of  attorney's  services  in  condemnation 

proceedings  being  meagre  and  unsatisfactory,  the  circuit  judge 
might  properly  use  his  own  knowledge  in  fixing  such  value,  where 
most  of  the  services  were  rendered  before  him.  Ibid. 

Injuries  to  persona  on  track, 

3.  Plaintiffs  intestate  was  killed  while  crossing  defendant  s  tracks  at  a 

point  where,  for  a  long  time,  people  had  been  crossing  in  lai^e 
numbers  daily  without  objection  by  defendant  The  place  was  in 
constant  use  by  the  company  as  part  of  its  switching  yards,  and 
there  were  generally  several  trains  on  the  tracks  completely  block- 
ing the  crossing,  but  the  people  were  accustomed  to  crawl  under, 
through,  or  between  the  cars.  The  deceased,  who  was  familiar 
with  the  crossing,  was  attempting  to  pass  through  a  narrow  open- 
ing between  cars  standing  on  the  crossing,  and  was  crushed  by 
their  coming  together.  If  she  had  looked  she  could  have  seen  the 
cars,  by  the  impact  of  which  the  opening  was  closed,  coming  down 
the  track.  Bevond  the  openinsc  tlie  way  was  blocked  by  several 
solid  trains,  and  there  was  nothing  to  indicate  that  the  opening  was 
left  to  allow  people  to  pass  through  itk  Held  that  whether  the 
crossing  was  a  legal  highway  or  not  the  deceased  was  guilty  of 
contributory  negligence  preventing  a  recovery.  Flynn  v.  Eastern 
R  Co.  238 

4.  Plaintiff's  intestate  started  to  cross  defendant's  track  a  short  distance 

in  front  of  an  engine,  and  was  killed     If  he  had  looked  before  at- 
.     tempting  to  cross  he  could  have  seen  the  engine  approaching. 
Held,  that  he  was  guilty  of  such  contributory  negligence  as  to  pre- 
vent a  recovery.     Harisen  v.  C,  M.  <fc  St.  P.  R  Co.  681 

5  Plaintiff  attempted  to  walk  across  or  along  the  main  track  of  a  rail- 
road. There  was  nothing  to  obstruct  his  view  of  the  track  or  divert 
his  attention  from  the  conditions  surrounding  him ;  but  he  failed 
to  look  for  approaching  trains,  and  was  struck  and  injured  by  a 

{)a8sing  locomotive,  Held^  that  he  was  guilty  of  contributory  ne^- 
igeuce  preventing  a  recovery,  although  he  did  not  expect  a  tram 
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and  no  rejoilar  train  was  due  there  at  that  time.  Schmolze  v,  C, 
M.  &  St  R  R  Co.  659 

6.  The  locomotive  was  not  going  at  an  undue  rate  of  speed,  and  no  stat- 
ute required  the  engineer  to  sound  a  signal  at  that  place.  The  engi- 
neer saw  plaintiff  approach  the  track  with  the  apparent  intention 
of  crossing,  for  which  there  was  ample  time,  but  plaintifif  started  to 
walk  along  the  track  between  the  rails.  When  the  engineer  real- 
ized plain tifiTs  intention,  he  gave  an  alarm,  but  it  was  too  late. 
Heidy  that  the  engineer  had  the  right  to  assume  that  plaintiff  would 
cross  the  track  and  that  he  knew  the  locomotive  was  approaching; 
and  a  verdict  to  the  effect  that  the  exercise  of  reasonable  care  by 
the  engineer  might  have  avoided  the  consequences  of  plaintiff's 
negligence,  is  unwarranted.  Valin  v,  M,  <Sb  KRCo,  82  Wis.  1,  dis- 
tinguished. Ibid, 

[7.  Even  if  the  accident  might  have  been  avoided  by  the  exercise  of 
reasonable  care  on  the  part  of  the  engineer  after  discovering  plaint- 
iff's negligence,  it  is  doubtful  whether  plaintiff  could  recover,  since 
up  to  the  very  moment  of  the  injury  his  negligence  mingled,  as  an 
efficient  and  equally  operating  cause,  with  the  negligence  of  the 
engineer.]  Ibid, 

Ifijuriea  to  employees. 

8.  The  plaintiff,  a  brakeman,.  was  injured  while  riding  on  the  pilot  of 

an  engine  and  about  to  couple  the  engine  to  cars  on  a  spur  track. 
Upon  the  evidence  it  is  held  that  the  question  whether  the  accident 
was  caused  by  the  running  of  the  engine  at  a  dangerous  rate  of 
speed  up  to  within  a  few  feet  of  the  cars  and  its  sudden  reversal  at 
that  point,  whereby  plaintiff  was  thrown  forward  and  caught  be- 
tween the  bumpers,  or  whether  plaintiff  accidentally,  and  without 
fault  of  the  engineer,  lost  his  balance  while  reaching  forward  to 
make  the  coupling,  was  properly  a  question  for  the  jury.  Baltzer 
V.  a,  M.AN.R  Co.  459 

9.  There  being  no  evidence  that  the  defective  condition  of  the  spur 

track  was  the  proximate  cause  of  the  injury,  instructions  which 
left  it  to  the  jury  to  determine  whether  such  condition  was  the 
cause,  are  held  erroneous.  Ibid* 

10.  An  instruction  that  "  where  a  plaintiff  is  compelled  to  act^at  once  in 

the  presence  of  imminent  danger,  he  cannot  be  held  guilty  of  con- 
tributory negligence,  as  a  matter  of  law,  merely  because  he  did  not 
choose  the  best  means  of  escape,"  was  improper  in  this  case,  since, 
as  applied  to  the  facts,  it  left  the  jury  to  conclude  that  if  plaintiff 
chose  the  best  jnoans  of  escape  which  occurred  to  him.  tnis  fact 
might  relieve  him  from  the  consequences  of  the  contributory  neg- 
ligence, if  any,  by  which  he  was  brought  into  the  dangerous  posi- 
tion. Ibid. 

Licensee:  Assumption  of  risks, 

11.  ^One  who,  as  a  mere  licensee,  uses  for  the  passage  of  his  stock  an  open* 

ing  under  a  railway  bridge  constructed  by  the  company  for  its  own 
use  and  benefit,  does  so  at  his  own  risk,  and  cannot  recover  for  the 
death  of  a  horse  caused  by  his  suddenly  throwing  up  his  head 
and  striking  the  end  of  a  bolt  left  projecting  downward  from  a 
timber  of  the  bridge.     Truax  v.  C,  St.  P.,  M.  &  O.  R.  Co.  547 

Agency:  Obtaining  money  by  false  representations.  See  False  Repre- 
sentations, 4,  5. 

Ratification.  See  Election  between  Remedie&  False  Repre- 
sentations, 5. 
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Real  Property.  See  Adverse  Possession.  Boundaries.  Ease- 
ments. False  Representations,  1-3.  FENCEa  Highwa^ys. 
Landlord  and  Tenant.  Liens.  Partnership,  1.  Pleadii^o, 
2,  a  Railroads,  1,  2.  Res  Adjudicata,  1.  Sunday.  Vendor, 
ETC  op  Land.    Wills,  2-6. 

tlEASONABLE  DoUBT.     See  CRUflNAL  LaW,  16. 

Receipt.    See  Gifts,  1. 

RECEivERa    See  Corporations,  5. 

Reconsideration  of  ordinances.    See  Municipal  Corporations,  IC,  17. 

Reinstatement  of  appeal    See  Appeal,  10, 11. 

RELEASE. 

See  Duress.    Insurance,  12-15. 

Where  evidence  of  a  cause  of  action  not  set  out  in  the  complaint  is 
introduced  by  plaintiff  without  objection,  defendant  should  be 
allowed  to  show  a  release  thereof,  although  such  release  was  not 
pleaded.    Kruachke  v.  Stefan,  373 

RES  ADJUDICATA. 

See  Easements,  3.  / 

1.  In  an  action  to  remove  a  cloud  upon  plaintiff's  title  to  certain  lots 
and  to  a  roadway  and  raceway  adjacent  thereto,  it  was  adjudged 
that  plaintiff  had  title  to  the  lots  but  had  no  title  to  the  roadway  or 
raceway.  In  a  subsequent  proceeding!:,  by  one  whose  title  was  de- 
rived from  the  former  plaintiff,  for  the  appointment  of  commission- 
ers to  appraise  his  damages  by  reason  of  the  laying  of  railway  tracks 
over  saia  roadway  and  raceway  under  a  license  frdm  the  former 
defendant^  it  is  held  that  the  former  judgment  is  conclusive  against 
the  plaintiff's  claim  of  title  to  such  roadway  and  raceway.  Smith 
V.  C,  M.  <Sb  St  P.  R  Co.  271 

2.  Defendant  having  moved  the  court  to  direct  a  verdict  in  its  favor  on 
each  of  the  three  causes  of  action  stated  in  the  complaint,  the  court 
directed  the  jury  that  the  damages,  if  any,  assessed  against  defend- 
ant^ must  be  confined  to  the  first  and  third  causes  of  action,  as  the 
evidence  in  relation  to  the  second  cause  was  insufficient  to  author- 
ize any  damages.  The  jury  returned  a  general  verdict  for  plaint- 
iffs, assessing  their  damages  at  a  certain  sum.  Held^  that  as  to  the 
second  cause  of  action  this  must  be  treated  as  a  verdict  in  favor  of 
defendant,  and  that  the  judgment  thereon  was  a  bar  to  a  subse- 
quent action  for  that  cause.    Morgan  v,  C,  3f.  &  St  P.  R,  Co,  348 

Retroactive  statute.    See  Municipal  Corporations,  6. 

Reversal  op  Judgment.    See  Judgment,  ReveradL 

Revolvers.    See  Minors. 

Right  op  Way.    See  Easements. 

Rivers.    See  Navigable  RiVERa 

Rules  op  Court.    See  Practice. 
Supreme  Court  Rule  IX  (Briefs),  815. 
Circuit  Court  Rule  XXXIII  (Taxation  of  costs),  a 
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SALE  OF  CHATTELa 

3ee  Agency.   Bills  and  Notes,  1.    Contracts.    DAHAGEa   Logs  anp 

Lumber,  2-6. 

1.  Plaintiff  sold  a  large  quantity  of  lumber  in  piles,  the  vendees  ^dvine 

their  notes  for  the  purchase  price,  and  having  the  right  to  take  and 
ship  away  at  any  time  a  quantity  not  exceeding  in  value  $10,000 
more  than  they  had  paid  in  cash.  The  vendees  becajne  insolvent, 
$6,000  of  their  $10,000  credit  being  unexhausted.  The  lumber  not 
shipped. away  by  them  had  remained  ail  the  time  in  the  actual 
possession  of  plaintiff.  Heldy  that  plaintiff  might  enforce  its  lien 
thereon  for  the  unpaid  purchase  money,  as  against  the  vendees  or 
attaching  creditor*    Bohn  Mfg.  Co.  v,  Hynea,  888 

2.  Where  chattels  are  delivered  by  the  owner  to  another  on  trial  only, 

with  the  right  to  purchase  them  at  a  stated  price  in  cash  if  found 
satisfactory,  the  title  does  not  pass  until  payment  is  made  or  waived. 
Mclver  v,  Williams,  570 

Sale    op  Lands.    See  Easements,     False  Representations^   1-3. 

Vendor,  etc  op  Land. 
Secretary  op  State.    See  Apportionment,  1. 
Security  for  costs.    See  Appeal,  12. 
Service  of  notice.    See  Landlord  and  Tenant,  8,  4, 

V  SETOFF. 

The  maker  of  a  note,  who  was  insolvent,  assigned  to  K,  for  a  valuable 
consideration,  an  account  in  his  favor  against  A.,  an  accommoda- 
tion indorser  of  the  note.  The  note  was  not  then  due.  In  an  ac- 
tion by  K  against  A.  upon  such  account,  brought  after  the  note  had 
become  due  and  the  liability  of  A.  thereon  had  become  fixed,  it  is 
held  that  there  could  be  no  equitable  setoff  of  such  liability  against 
the  account  sued  upon.    Kinney  v.  Ring,  586 

SETTLEMENT.. 

In  an  action  for  a  balance  due  on  account  defendants  pleaded  a  settle- 
ment   It  appeared  that  plaintiff  had  accepted  without  objection  a 
draft  for  the  amount  which  defendants*  agent  said  was  due    that 
he  had  not  then  claimed  more,  because  he  was  afraid  defendants' 
^  agent  would  hold  all  the  money  till  he  signed  a  receipt  in  full ;  and 

^  that,  two  hours  later,  defendants*  agent  did  ask  for  such  a  receipt, 

^  which  plaintiff  refused  to  give.     Held,  that  a  settlement  was  not 

conclusively  shown,  and  the  question  should  have  been  left  to  the 
^  jury.    Sicotte  v.  Barber,  481 

i  SHERIFFa  ' 

^     h  A  salary  for  the  sheriff  having  been  fixed  pursuant  to  ch.  58,  Laws  of 

\  1881,  the  cotmty  is  not  liable  to  him  for  his  expenses  for  car  fare  or 

livery  hire  in  subpoenaing  witnesses  in  criminal  cases  in  the  county 

or  in  summoning  the  jury  for  the  regular  terms  of  the  circuit 

I  court,  or  for  assistance  or  conveyance  in  making  arrests  in  criminal 

I  cases  within  the  county ;  nor  is  he  entitled  to  any  fee  for  the  serv- 

j  ices  of  himself  or  the  undersheriff  or  any  deputy  in  receiving  or 

discharging  prisoners  from  the  common  jail.    Parsons  v,  Wavkesha 

Co.  288 

SiDEM^ALKB.    See  Municipal  Corporations,  1-12. 
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SLANDER 

'  The  complaint  alleged  that  defendant  said,  of  and  concerning  plaintiff : 
"The  whip  was  used  in  the  bam.  There  was  some  monkey  work 
going  on  there.  I  will  tell  jrou  who  it  was  some  other  time ; "  and 
afterwards:  "It  was  Lizzie B,  [plaintiff]  and  Willie  D.  that  was 
caught  in  the  bam  in  the  crib."  Held,  that  the  words  were  not 
actionable  ^>er  se;  and,  no  facts  being  alleged  by  way  of  induce- 
ment showmg  that  they  were  to  be  given  other  than  their  ordinary 
meaning,  and  no  special  damages  being  alleged,  the  complaint  did 
not  state  a  cause  of  action.    Benz  v,  Wiedenhoeft,  397 

Special  Verdict.    See  Master  and  Servant,  2,  3,  0. 

State  Tax:  Payment    See  Practice. 

Statcte  of  Limitations.    See  Adverse  Possession, 

Statutes* 

Constitutionality.    See  Apportionment.    Criminal  Law,  8. 

Construction.  See  Adverse  Posse-ssion,  3  (Sv  Appeal,  2,  5,  11-14, 
16,  Bridges  Corporations,  7,  8.  Costs^i,  1,  7.  Counties,  1. 
Criminal  Law,  5,  7,  la  Divorce.  Elections,  1.  Estates  of 
Decedents.  Excise  Laws.  Fences,  1.  Husband  and  Wife,  6. 
Insurance,  17,  la  Landlord  and  Tenant,  4.  Liens.  Logs 
AND  Lumber,  1.  Minors,  l.  Municipal  Corporations,  6-8,  13, 
14, 18.  Navigable  Rivers,  3.  Parties.  Pleadings,  2.  4.  Prac- 
tice. Railroads,  1.  Sheriffs,  Taxation,  2.  Tenants  in  Com- 
mon.   Voluntary  Assignment.    Wili^  ^-^. 

Retroactive  statute.    See  Municipal  Corporations,  6. 

Repeal    See  Logs  and  Lumber,  1. 

STATUTES  CITED,  Etc. 


Ordinance  op  1787. 

Art  2  of  compact  -        -     143,  144 

Constitution  of  Wisconsin. 


Session  La'vs  — con 


Art  IV,  sec,  2 
**  IV,  '«  8 
«  IV.  «  4 
"  IV,  "  5 
"  VI,  "  3 
"     VII,    »*    3 


-    147 

90,  144,  149,  152 

91,  144,  147 

-     144,  152 

-        -        -    133 

90,  120,  125 


Session  Laws. 


1838. 
183a 
1859. 
1859. 
1866. 
1866. 
1872. 
1877. 
1879. 
1879. 
1880. 
188L 
1881. 


No.  23  (p.  181) 
"    23,  sec.  23  (p.  189) 
P.  &LCh.  30,  sec,    7 


30, 


P.  &L 

Ch.  13 

P.  &  L  Ch.  424 

P.  &L   "      16 

Ch,  192   - 

«    126    - 

"    204    - 

"   309,  sees.  2, 3 

"     53   - 

**   314   - 


21 


■    642 

-  642 
.  297 
.    482 

-  846 
57,  58 

-  457 

-  294 

-  346 

-  681 

-  30 

-  288, 290-1 

-  649, 656-7 


1881, 
1881. 

188a 
188a 
188a 

1885. 
1885. 
1885. 
1885. 
18S7. 
1887. 
1887. 
1887. 
1887. 
1889. 
1889. 

1889. 
1889. 
1889. 

1889. 

1889. 


Ch. 


315  - 
330  - 
202  - 
329  - 
348  - 

91  - 
187  - 
312  - 
469  - 
153  - 
478  -  - 
478,  sea  1 
630  - 
535  - 

27,  subcb. 

27,   " 
13   . 

94,  sea  5 
184  - 
184,  subch. 
22  - 
184,  subch. 
25  - 
255  - 


-  346 

-  246.247 

-  307-309 

-  286 

-  636,641 

-  644 

-  344,346 

-  560-562 

-  246-248 

-  657 

-  213-215 

-  214 

-  246,248 

-  560-565 
V,  sea  6  363 
VIII,  sea 

-  363 

-  486, 489 

-  457 
VII.  sec. 

-  458 
VII,  sea 

-  429 

-  640 
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STATUTES  CITED,  Exa—  con. 


Session  Laws —con. 


Revised  Statutes  of  1878— con. 


1889. 

*t 

333   -        . 

.        -    563 

Sections 

1889. 

u 

334   -        - 

-        -    681 

Section 

1889. 

it 

413   .        - 

-     246-248 

Sections 

1889. 

** 

413,  sec.   1 

-    248 

Section 

1889. 

it 

413,    "    10 

-        -    249 

tt 

1889. 

t« 

413,   "    17 

-246,248-9 

i( 

1889. 

« 

43?.        . 

-    475 

M 

1889. 

<» 

521,  sea  4 

.        -    260 

Sections 

1891. 

l< 

418   -     667-8,679-80,682 

Section 

1891.* 

(« 

418,  sec.   1 

-        -    682 

Sections 

1891. 

tt 

418,    «     2 

-682,684-5 

Section 

1891. 

It 

418,    "     8 

.        -    683 

it 

1891. 

tt 

418,    "     4 

-     681, 682 

tt 

1891. 

tt 

418.    "     5 

-        -    682 

Sections 

1891. 

tt 

418,    "  .11 

-        -    684 

Section 

1891. 

tt 

441   - 

-    681 

t* 

Revised  Laws  op  1827  (Mich.X 
Page  278,  §2   -       -       -        -    641 

Revised  Statutes  op  185a 


Ch.  19,  sec.  115 
"  141,  *'     29 


-    846 

.    280 


Taylor's  Statutes. 


Page  511,  §151 


-    346 


Revised  Statutes  op  1878. 


Section 


29 
163 
750 
752 

824 


892, 

892, 

921 

1040 

1041 

*♦        1130 

"        1166 

1170 

"        1339 

"        1693 

1694 

1753 

"        1772 

"        1828, 

Sections  1849. 

Section   1852 

Sections  1947- 

Section  2025 


subd.  26 
"  26 


257,260 

-  134 
833,336 

-  293 

-  864 

-  225 
222,  225 

-  225 
222,227 

-  595 
590,  595 


Sections 
Section 
Sections 
Section 


2029,  2084,  2035  - 
2037    - 
2038,  2089  - 
2041    - 

2067  - 

2068  - 

2069  - 
2077,  2079  - 
2180    . 
2183,  2184  - 
2241    - 
2263    - 
2270,  eubd.  2 
2343,  2344  - 
2356    - 
2448    - 
2607    - 
2610   - 
2632    - 
2647    - 

2€47,  subd  3      - 
2654    - 
2656    - 
2669-2671  - 
2687    - 
2704-2706  - 
2830    - 
2832   . 
2856    - 


-  81 

-  80 

-  171,  176.  364 

45,49 

-  45,  47.  573,  582 
64,  79.  81,  86,  88 

-  590,  591.  596 
subd.  5  -  -  640 
1850  -        -     646,  648 

-  645,647 
1955  -  .  -  681 
-  -  -  -  626 
.        -        .        .    627 


Sections 

Section 
tt 

Sections 
Section 


2932  - 
2941  - 
8065  . 
3070  - 
8072  - 
3294  - 
8298  ' 
3304,3305  - 

3314  - 

3315  - 
8829-3331  - 
3806  - 
8753  - 
8767  - 
3768  - 
3768.  subd.  2 
8782  - 

•8821  - 
4014,  subd.  1 
4014,   ••  3 
4015 
4096 

4211 
4212 


-  6'?6 
624,626 
618.  629 

-  629 

-  625 
^53,  624 

-  624 

-  381 

-  253 
267.  270 

5 

-  641 
618.  625 

-  579 

-  553 

-  444 
358.360 

-  611 
565.566 

-  190 

-  189 

-  612 
589,  543 

-  883 

-  857 

-  11 

-  858 
484,485 

-  852 

-  611 
550,552 

-  5,7 

-  9,11 
840,344 
213-215 

-  293 
293,  294 

-  294 

-  562 
560-562 
247.248 

-  271 
567,  570 

-  569 
567,  570 
567.  569 
567,  569 

-  396 

-  896 
.894,  897 

-  396 
54,  58,  59.  63,  89. 

441-2,  444-5 
201,  203,  365,  870 

-  203 
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STATUTES  CITED,  Etc— con. 

Revised  Statutes  op 

1878  — con. 

S.  &  B.  Annotated  Statutes— con. 

Sections  4213, 4215  - 

-       -    870 

Section  1210/i - 

. 

-        -      80 

Section  4242    - 

-    443 

1296a. 

. 

.        -    640 

"        4257   .        - 

-     555, 558 

1819   - 

. 

-     840, 344 

4423    - 

-     496, 498 

1392a- 

. 

.        -    808 

4721    - 

-    331 

1565d- 

. 

-     257,260 

"        4947   -        - 

-        .    291 

1693a. 

, 

-        -    582 

a  &  B.  Annotated  Statutes. 

Sections  19536,  1955a,  19556    -    681 
Section  2206a-       -       -       -    641 

Sections  258a-258/ 

-    657 

3072a  - 

. 

-     213, 214 

Section     752a  - 

-     330, 331 

"       4654   - 

• 

-     486,489 

1188   -       - 

-        -      30 

Stock  and  Stockholders.    See  Corporations. 

STREET  RAILWAYa 

1.  By  reason  of  defective  insulation  the  iron  handles  on  the  dash  boards 

of  electric  cars  had  become  charged  with  electricity.  Plaintiff,  a 
passenger,  while  swinging  from  the  step  of  one  car  to  that  of  an- 
other with  the  aid  of  said  handles,  received  a  shock  and  was  in- 
jured. The  company,  having  the  means  of  readily  ascertaining  the 
escape  of  electricity  from  the  works  of  the  car,  is  held  to  have  been 
chargeable  with  notice  thereof  and  that  the  handles  were  liable  to 
become  charged  and  to  give  a  shock  to  any  one  passing  from  one 
car  to  another.    Burt  v.  Douglas  Co,  St  R  Co.  229 

2.  It  had  been  customary  for  the  conductors  end  for  passengers  thus  to 

pass  from  one  car  to  another  while  they  were  in  motion.  There  was 
no  rule  against  it,  and  no  objection  haa  been  made  or  caution  given, 
and  there  was  no  apparent  reason  to  apprehend  that  a  shock  would 
be  received  in  so  doing.  Held,  that  it  could  not  be  said,  as  matter 
of  law,  that  plaintiff  was  guilty  of  contributory  negligence.     Ibid, 

Streets.    See  Highways.    Municipal  Corporations,  1-12, 15, 17. 
Subcontractors.    See  Liens. 

SUBSCRlPTIONa 

1.  The  agreement  of  subscription  to  a  fund  of  |6,000  to  erect  a  creamery, 

contained  a  contract  of  D.  &  R.  that  for  that  sum  they  i^uld  fur- 
nish a  site  and  erect  the  building,  etc  This  conti-act  was  modified 
in  the  interest  of  the  subscribers  by  general  consent  or  acquiescence 
of  all  the  parties  interested.  D.  &  R.  performed  the  same  as  modi- 
fied, in  good  faith,  and  the  subscribers,  acting  collectively  as  a  cor- 
poration, accepted  the  property  without  objection.  In  an  action 
against  one  of  the  subscribers  upon  his  subscription,  it  is  field  that 
he  was  bound  by  the  act  of  his  associates  to  which  he  made  no  ob- 
jection until  thei^after  called  upon  to  pay  his  subscription.  Oib- 
bans  V,  Ellis,  434 

2.  The  fact  that  one  subscription  of  t;200  (of  the  $6,100  apparently  sub- 

scribed) was  invalid,  did  not  avoid  defendant's  subscription,  it  not 
having  been  stipulated  that  no  subscription  should  be  binding  until 
the  full  sum  of  |56,000  was  subscribed,  and  D.  &  R  having  per- 
formed their  contract  in  good  faith,  supposing  all  the  subscr^tions 
to  be  valid.  Ibid. 

3.  Defendant  had  signed  and  delivered  to  plaintiff's  attorney  an  assign- 

ment of  his  interest  in  the  creamery,  purporting  to  be  in  full  pay- 
ment of  his  subscription.    The  assignment  showed  on  its  face  that 
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it  was  intended  to  be  ^executed  by  two  other  subscribei's.    Held, 
^  that  the  attorney  should  have  been  permitted  to  testify  that  the 
assignment  was  taken  by  him  only  for  the  purpose  of  endeavoring 
to  negotiate  a  settlement,  and  that  it  was  not  to  become  operative 
unless  signed  bv  the  other  two  subscribers.    Such  testimony  would 
not  tend  to  modify  the  terms  of  the  written  instrument,  but  merely 
to  show  that  there  had  been  no  such  delivery  and  acceptance 
thereof  as  would  bind  the  parties  bv  its  terma    Nor  would  the  ad- 
mission of  such  testimony  violate  the  rule  excluding  proof  of  mut- 
ual propositions  of  settlement  Ibid. 
4.  Such  instrument  did  not  impose  upon  plaintiff  any  obligation  of  dili- 
gence to  obtain  the  signatures  of  the  other  two  subscribers,  or.  if 
he  failed  to  do  so,  to  give  notice  of  the  fact  to  defendant          Ibid, 
Summons:  Filing.    See  Practice. 

SUNDAY. 

The  fact  that  it  was  signed  and  delivered  on  Sunday  renders  void  J 
written  agreement  whereby  the  owners  of  land  consented  to  the  lay- 
ing of  a  railway  track  thereon  and  released  all  claim  for  damages. 
Smith  V.  C.  M,  iSb  St  P.  R  Co,  -   271 

SUPREME  COURT. 

See  Appeal,  1-9. 

The  power  of  the  supreme  court,  under  sec  3,  art  VII,  Const,  to 
issue  its  writ  of  injunction  is  in  no  way  dependent  upon  the  voli- 
tion of  the  attorney  general ;  and  his  refusal  to  bring  the  suit  or  to 
consent  thereto  will  not  prevent  the  court  from  taking  jurisdiction 
upon  the  relation  of  a  private  citizen  in  the  name  of  the  state. 
Slate  ex  reL  Lamb  v,  Cunningham,  90 

SURETYSmP. 
See  Corporations,  4.    Injunction,  7.    Partnership,  2. 

A  surety  cannot  jfo  into  equity  for  relief  against  either  the  creditor  or 
the  debtor  until  after  the  debt  is  dua    Hinckley  v,  PJUter,  64 

Survivorship.    See  Insurance,  16. 
Suspension  of  power  of  alienation.    See  Wills,  4,  5, 
Tacking  possession.    See  Adverse  Possession,  % 

TAXATION. 
See  Corporations,  S, 

1.  Though  paid  under  protest,  a  tax  with  which  the  property  assessed 

was  justly  chargeable  cannot  be  recovei*ed  back  because  of  mere 
irregularities  in  the  tax  proceedings  not  going  to  the  validity  of  the 
assessment  or  affecting  the  groundwork  of  the  tax.  Wiesniann  v. 
Brighton,  .  550 

2.  The  articles  of  incorporation  of  a  company  owning  and  employing  a 

large  number  of  vessels  on  the  great  lakes  stated  that  it  should  have 
its  principal  ofSce  in  the  town  of  L.,  near  the  city  o*  Milwaukee. 
It  had  in  such  town  an  office  in  which  the  stockho!der>  held  their 
annual  and  special  meetings  and  the  directors  held  t.ieir  annual 
meeting  but  all  its  other  business  was  transacted  at  t  le  office  of 
its  president  and  secretary,  who  were  insurance  and  vessel  agents. 
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in  the  city  of  Milwaukee.  Held,  that  for  the  purposes  of  taxation 
its  **  principal  office  or  place  of  business  '*  (sea  1041,  R.  Sw)  was  in 
the  city  of  Milwaukee.    Milwavkee  S,  S.  Co.  v,  MilwatUcee,         590 

Taxation  of  CkBTS.    See  Cosia 

Tax  TITLE&    See  Fai^e  Repbeskntations,  1-8. 

TENANTS  IN  COMMON. 

See  Advebse  Possession,  a 

If  an  action  by  one  of  several  tenants  in  common  against  the  common 
bailee  of  all,  to  recover  his  share  of  pei'sonal  property,  can  be  main- 
tained under  sec.  4257,  R.  S.,  there  must  be  a  previous  demand  in 
writing.     George  v,  McOovem,  555 

Towns.    See  Bridges.    Counties,  2,  3. 

Traveler.  Who  is?    See  Municipal  Corporations,  8,  4 

Trespass.    See  Fences,  2. 

Trial  de  nova    See  Appeai^  la 

Trust  Funds:  Loans.    See  Counties. 

Trusts  and  Trustees.    See  Wili^  5. 

Undertaking.    See  Appeal,  1,  2,  14, 15. 

Undue  Influence.    See  Wills,  1. 

Unlawful  Detainer.    See  Landlord  and  Tenant,  2-4. 

Variance.    See  Appeal,  16.    Pleading,  3.    Release. 

VENDOR  AND  PURCHASER  OF  LAND. 
See  Adverse  Possession,  2.    False  Representations,  1-3. 

1.  An  oral  contract  for  the  sale,  by  defendant  to  plaintiff,  of  forty  acres 

of  land  at  $300  per  acre,  was  by  agreement  reduced  to  writing  by 
plaintiff,  who  handed  it  and  his  check  for  tlie  earnest  money  to  de- 
fendant's agent,  with  the  understanding  that  when  defendant  had 
signed  the  contract  the  check  was  to  be  delivered  to  him  and  the 
contract  i*etumed  to  plaintiff.  Without  plaintiff's  knowledge  the 
agent  inserted  the  words  "  more  or  less "  after  the  words  "  forty 
acres,**  and  defendant  signed  the  contract  in  that  form  and  was 
given  the  check.  The  contract  was  then  returned  to  plaintiff,  who. 
as  soon  as  he  discovered  the  alteration,  offered  it  back  to  defendant 
and  demanded  his  check,  but  defendant  insisted  upon  the  fulfilment 
of  the  contract  as  signed,  and  tendered  a  deed  accordingly,  which 
plaintiff  refused  to  accept  ife/cf,  that  the  alteration  was  material, 
and  that  plaintiff  had  ttie  right  to  repudiate  the  contract  and  re> 
cover  the  amount  paid.    SJiertcood  v.  Merrittj  283 

2.  The  contract  provided  that  if  defendant's  title  should  prove  defective 

and  plaintiff  should  refuse  to  accept  it,  the  earnest  money  should  bi» 
returned.  It  appearing  that  the  title  was  partly  in  a  third  person, 
plaintiff  had  tlie  right  for  that  reason,  also,  to  refuse  to  accept  th<' 
deed.  i6iVf, 

Verdict.    See  Master  and  Servant,  2,  3,  6.    Res  Adjudicata,  2. 

Villages.    See  Elections,  3,  4.    Municipal  Corporations.  13-18. 

VOLUNTARY  ASSIGNMENT. 

1.  An  interval  of  nine  days  between  the  making  of  the  affidavits  as  t<> 
the  nominal  value  of  the  assets  (under  sec  1694,  R  S.)  and  tlie  a|  - 
proval  of  the  bond  of  the  assignee,  is  held  not  to  invalidate  the 
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aaei^ment,  where  such  nominal  value  had  not  changed  during 
said  interval  and  the  bond  was  in  a  sum  twice  such  value.  Ford  i\ 
Clarke,  '  45 

2.  Delay  in  the  perfecting  of  an  assignment  for  the  purpose  of  having 
all  creditors  join  in  a  composition,  and  final  consummation  of  the 
assignment  in  time  to  forestall  attachments,  do  not  show  the  assign- 
ment to  be  fraudulent  Ibid, 

8.  An  assignment  conveyed  to  the  assignee  all  the  property  of  the  as- 
signors in  trust  for  their  creditors  both  as  a  piortnership  and  as 
individuals,  the  assignors  being  referred  to  therein  indiscriminately 
as  *'  the  parties  of  the  first  part**  Partnership  assets  and  debts  and 
individual  assets  and  debts  were  listed  separately.  Held,  that  as  the 
circuit  court  or  judge  has  power  (under  sec.  1693,  R  S.)  to  apply 
the  assets  according  to  law,  the  assignment  is  not  void  on  the 
ground  that  it  makes  unlawful  preferencea  Ibid, 

4.  A  bill  of  sale  of  tlie  vendorV  stock  in  trade  and  everything  pertain- 
ing thereto  was  given  upon  trusts,  contained  in  a  letter  delivered 
with  it,  (1)  to  pay  a  creditor  whose  agent  the  vendee  was ;  (2)  to 
pay  the  other  creditors  and  return  the  rest  to  the  vendors.  Held, 
that  this  was  a  voluntary  assignment  for  the  benefit  of  creditors, 
within  the  meaning  of  sec.  1694,  R  S.,  and  void  because  not  exe- 
cuted in  the  manner  prescribed  by  that  section,  and  because  it  gave 
a  preference  to  one  creditor  over  others.  Fuller  <fc  Fuller  Co.  v. 
McHenry,  573 

W4IVER. 
Of  right  to  pay  in  chattels.    See  Agency,  4. 
Of  conditions.    See  Insurance,  1,  8, 11. 
Of  formal  demun-er.    See  PLEAJ)iNa,  5. 

Waters.    See  Navigable  Rivers. 

Ways.    See  EIasements.    Highways,  3. 

WILLS. 

1.  Findings  of  the  circuit  court  to  the  effect  that  a  testator  was  not  of 

sound  mind  and  that  he  was  unduly  influenced  to  make  the  will, 
are  held  to  be  sustained  by  the  evidence.    Spehn  v,  Huebschen,  313 

2.  A  testator  devised  all  his  real  estate  to  his  wife  for  her  life,  in  trust 

to  distribute  the  income,  etc.  In  a  subsequent  clause  of  his  will  he 
devised  the  realty,  after  the  death  of  his  wife,  as  follows:  Certain 
described  lands  and  an  undivided  sixth  of  the  residue  to  his  daugh- 
ter, "  her  heirs  and  assigns  forever,**  subject  to  certain  conditions 
and  limitations ;  an  undivided  sixth  of  said  residue  to  each  of  three 
sons,  and  to  their  respective  heirs  and  assigns  forever;  another  un- 
divided sixth  to  the  persons  to  whom  his  wife  might  convey  or 
devise  the  same,  and  to  their  heirs  and  assigns  forever ;  and  the  re- 
maining undivided  sixth  to  a  trustee  for  the  use  of  his  youngest  son 
for  life,  and  then  to  his  issue.  Held,  that  the  devise  to  each  of  the 
three  sons  first  mentioned  was  independent  of  the  other  devises  in 
the  same  clause,  and  valid  even  though  such  other  devises  might 
be  void.    Saxton  v,  Webber,  617 

a  One  of  the  three  sons  having  died  intestate  after  the  father,  and  prior 
to  the  death  of  the  mother,  without  issue  or  widow  surviving,  the 
real  estate  so  devised  to  him  descended,  under  subd.  2,  sec.  2270, 
R  S.,  to  his  mother,  so  as  to  become  her  absolute  property  and  pass 
under  her  will.  Ibid, 
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4.  The  devise  to  the  daughter  and  to  her  heirs  and  assi^n^  forever  'w^as 

followed  by  a  provision  that  in  case  of  her  death  without  issue,  the 
real  estate  devised  to  her  should  '*  descend  "  to  the  heirs  of  the  tes- 
tator living  at  the  time  of  her  death,  unless  her  husband  should 
survive  her,  in  which  case  he  should  be  entitled  to  the  same  during 
his  life  or  until  he  should  marry  again,  and  upon  his  death  or  re- 
marriage it  should  "  descend  ^  to  the  heirs  of  the  testator  livings  at 
that  time.  Held,  that  these  conditions  annexed  to  the  devise  veere 
invalid  under  sees.  2038, 2039,  R  S.,  as  an  unlawful  suspension  of  the 
absolute  power  of  alienation,  but  that  the  devise  itself  was  not  de- 
feated thereby.  lind. 

5.  The  devise  to  a  trustee  for  the  use  of  testator^s  youngest  son  for  life 

provided  that  upon  his  decease  the  trust  estate  should  be  conveyed 
to  his  issue  then  living,  or  if  he  died  without  issue  it  should  descend 
to  the  heirs  of  the  testator  then  living.  Held,  that  this  did  not  un- 
lawfully suspend  the  power  of  alienation  and  was  valid.  Ibid. 

Words  and  PHRASsa 

According  to  the  number  of  inJiabitants,  in  constitution.    See  Appor- 
tionment, 2,  4. 

Assessment  plan,  in  statute.    See  Insurance,  17. 

Assignment  for  benefit  of  creditors,  in  statute.    See  Voluntary  As- 
signment, 4 

Claim  of  any  character,  in  city  charter.    See  MuNicaPAi^  Corpora- 
tions, a 

Commencement  of  an  action  or  p)x>ceeding.    See  Estates  of  Dece- 
dents, 2. 

Competent  person,  in  contract    See  Loos  and  Lumber,  4, 

Conveyance,  in  statute.    See  Adverse  Possession.  3  (3). 

Conviction,  in  contract    See  Criminal  Law,  4. 

Cost  and  expense,  in  statute.    See  Railroads,  1. 

Counsel,  in  statute.    See  Criminal  Law,  5, 

By  the  court,  in  statute.    See  Appeal,  14. 

Cruel  and  inhuman  treatment,  'in  statute.    See  Divorce, 

Desertion,  in  statute.    See  Divorce. 

Final  judgment,  in  statute.    See  Appeal,  12. 

Height  of  dam,  in  statute.    See  Navigable  Rivers,  8. 

Injui^  to  property  without  force,  in  statute.    See  Pleading.  2. 

Issue  (bonds),  in  statute.    See  Corporations,  7. 

Location,  in  statute.    See  Corporations,  8. 

Lotvest  bidder,  in  statute.    See  MuNiaPAL  Corporations,  14 

Monkey  ivork.    See  Slander. 

One  month's  notice,  in  statuta    See  Landlord  and  Tenant,  4 

Owners  in  fefe,  in  judgment    See  £asements,  3. 

Price  or  sum  stipulated,  in  statuta    See  Liens. 

Princi}}al  office  or  place  of  bu^tiness,  in  statute.    See  Taxation,  2. 

Publication  of  ordinance,  in  village  charter.    See  Municipal  Corpo- 
rations, la 

Reasonable  doubt    See  Criminal  Law,  16. 

Repair  a  dam.    See  Navigable  Rivers,  1. 

Served  personally,  in  pleading.    See  Landlord  and  Tenant,  3. 

Traveler,    See  Municipal  Corporations,  4. 

Trustee  of  an  express  trust,  in  statute.    See  Parties. 

Vacant,  in  fire  policy.    See  Insurance,  3,  4. 
Writ. 

Of  injunction.    See  Injunction.    Supreme  Coltit. 

Of  mandamus.    See  Bridges,  2.    Elections,  2-d. 

Of  quo  warranto.    See  Elections,  5. 
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